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ARGUMENT IN REPLY

Respondent’s argument relies on purported facts for which no evidence appears in the record.
Without these purported facts, Respondent cannot prevail. Specifically, the record does not
contain any evidence of the following purported facts:

1. “The Defendant is a college student at Coastal Carolina University.” Respondent’s Initial
Brief (“Brief”), p. 3 (citing Affidavit of Julian Neil Armstrong). No such statement appears in
the affidavit. The body of the affidavit is reproduced for reference below as Exhibit A.

2. Plaintiff’s “location could have been determined by called the cell number.” Brief, p4
(citing Affidavit of Julian Neil Armstrong). No such statement appears in the affidavit.
Defendant says only that he would have answered his phone. He does not say that if asked
“Where do you live, we’d like to come sue you?” he would have provided his location. Indeed,
such a response would be against the great weight of experience of process servers.

3. “North Myrtle Beach Times . . . is not a daily newspaper of general circulation in Horry
County.” Brief, p. 8 (citing Affidavit of Julian Neil Armstrong). No such statement appears in
the affidavit.

4, “No effort whatsoever was made by the Plaintiff or his representatives to contact the
Defendant or find out where he had moved to.” Brief, p. 3 (citing Affidavit of Julian Neil
Armstrong and Transcript of October 17,2016 Hearing (“Transcript”), p. 10. No such statement
appears in the affidavit. No such statement appears in the transcript. Transcript simply says
that Plaintiff’s counsel did not personally call Defendant, and then describes the actions that
counsel did take.

5. “The Affidavit reflects that at the time of the accident, the Defendant lived at 186
Williamsburg Road, Little River, South Carolina.” Brief, p. 8 (citing Affidavit of Julian Neil
Armstrong). No such statement appears in the affidavit. Defendant gives a date on which he
moved. It does not name all the places he lived before that.

6.  Calling Defendant’s cell phone “was never done.” Brief, p. 10 (citing Transcript p. 10,
lines 11-13). No such statement appears in the transcript. Transcript simply indicates that
Plaintiff’s counsel did not personally call Defendant. There’s no evidence that Sherriff’s office or
others did not call Defendant.

7. “The Plaintiff did nothing to locate the Defendant before obtaining the Order for
Publication.” Brief, p. 10 10 (citing Transcript p. 10, lines 11-13). No such statement appears
in the transcript. Transcript simply says that Plaintiff’s counsel did not call Defendant, and then
describes the actions that counsel did take.

8. “The Affidavit of Nonservice clearly reflects that the Defendant had moved”. Brief, p. 9.
No personal knowledge of affiant is stated as to Defendant moving. Instead, Affidavit of



Nonservice merely refers to a hearsay statement of an unidentified person that “neighbor
advised that subject has moved.” '

9. “The Defendant lives with his parents.” Brief, p. 3. No citation to the record provided
by Respondent, and no evidence of such is apparent.

10. “North Myrtle Beach Times . . . is not a daily newspaper.” Brief, p. 4. No citation to the
record provided by Respondent, and no evidence of such is apparent.

11. “The North Myrtle Beach Times is not a daily newspaper.” Brief, pp. 8-9. No citation to
the record provided by Respondent, and no evidence of such is apparent.

12.  The North Myrtle Beach Times “is not a newspaper of general circulation.” Brief, p. 9.
No citation to the record provided by Respondent, and no evidence of such is apparent.

13.  The North Myrtle Beach Times is “not a newspaper most likely to give notice to the
Defendant at his address in Little River . . .” Brief, p. 9. No citation to the record provided by
Respondent, and no evidence of such is apparent.

14. “The only effort necessary to locate the Defendant was calling his cell phone.” Brief, p.
10. No citation to the record provided by Respondent, and no evidence of such is apparent.

15. “The North Myrtle Beach Times is a weekly newspaper with a circulation of 7,300.
https://nmbtimes.com.” No citation to the record provided by Respondent, and no evidence
of such is apparent. :

If the above statements were made at all to the trial court, they were made only as arguments of
counsel. It is axiomatic that arguments of counsel are not evidence. See McManus v. Bank of
Greenwood, 171 S.C. 84, 89, 171 S.E. 473, 475 (1933) (“This court has repeatedly held that
statements of fact appearing only in argument of counsel will not be considered.”) '

Moreover, Respondent boldly citing documents for statements that they simply and clearly do
not contain (e.g. “Defendant is a college student . . .”) calls the credibility and reasoning of
Respondent’s entire argument into question. It is like “hearing the thirteenth stroke of a clock,
which not only is itself discredited but casts a shade of doubt over all previous assertions.”
Nestler v. Fields, 2019 WL 361651 (S.C. Ct. App. 2019), Advance Sheet No. 5, January 30,
2019 (internal quotations and citations omitted).



Exhibit A — Affidavit of Julian Neil Armstrong which Respondent cites.
I, Julian Neil Armstrong. first being duly sworn depose and state as follows:

1. [ am the Defendant in the above-captioned action.

. . ¢ r;
2. My date of birth is August 5, 1995. =
3. I never received notice of this lawsuit until I was contacted by my afterney;f.inda
Weeks Gangi, in August of 2016. - -
ey =
4.

In August of 2015, my family and I moved from 186 Williamsburg Roa@nle Rg'er.

i f-o
South Carolina to 4153 [lorseshoe Road, Little River. South Carolina. 1 have never lived in North

Myrtle Beach. South Carolian. ] never reccived any correspondence from Plaintitf™s counsel

forwarding to me the Summons and Complaint. 1 never received notice through publication that this
lawsuil was pending against me and being served on me.
5. My cellphone number, 843-504-0638. appears on the Accident Report. That cellphone

number has been my cellphone number since prior to the automobile accident which is the subject

matter of this action and continues 1o be my correct cellphone number as of the signing of this

Affidavit, I could have been readily contacted by calling my cellphone.

QW@L%W@%/

Julian Neil Armstrong

Exhibit B — Page 10, lines 11-13 of October. 17, 2016 hearing transcript which Respondent cites.

11 trying to find the defendant. His cell phone was

12 listed on the police report and, no, we did not call

13 it, but what we did do is we enlisted the services of
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Enclosed for filing with your office is Appellant Bobby Foster’s Reply Brief to

Respondent’s Initial Brief.

By copy of this letter and the enclosed proof of service, I am serving a copy of this brief

on counsel for Respondent.

Sincerely,
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Kenneth T. David, Esq.
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