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. STATEMENT OF ISSUE ON APPEAL
Appellant Great American Life Insurance Company (“Great Arriericah”) failed to respond

to a duly issued and properly served summons and complaint purporting “a good faith belief that

a response was not required.” (Appellant’s Br., p. 1.) Great American offered no evidence to -

explain how an established insurance company, named as a party defendant in a civil action, could

rationally believe it was urineéessary. to respond to a properly issued .and served summons and

complaint. Instead, Great A_mericaﬁ claimed that because it believed in géod faith the company
did not hold a pafticular' insurance policy; thér} ‘it.wa.s np;c requifed to.respond to thé lawsuit.
Whéther Great Alrneriéan did or did not hold a ;)Aarticlil;lrr.insurance poilicy‘ has no béaring on its
legal obligation to respond to v_a Valia laws;lit. Gfe;ﬁ Amefiéanrzs fat_ionalé for failihg fo respond to
" a pomplgint )d'oes not'. cofistitute a good faifh‘mistake; inéa’\/erterlvce,' or excusable neglect. The
Special 4Refere¢’s).deéision reﬁlsing to \-/acate‘t‘he_ dgfault judgment against Great'American is
proper. | o |

ISSUE: Did the Spe_cial Referee abuse hié discretion in ‘refusing to vacate the default
jﬁdgment against Great American ‘for its failure to re’spdhd to a properly issued and served

summons and complaint?



STATEMENT OF THE CASE. .

Respondents Flrst Citizens Bank & Tmst Company and Sadie M. Murvm (together
“Respondents”) ﬁled a Summons and Complaint on December 18, 2017 naming as defendants
‘Great American and Miranda Libby Murvin a/k/a Miranda Libby Murvin Zimmerman (“Miranda R
Murvin”) in the Court of Common Pleas-for Chesterﬁeld County. (R. pp. 21-3 1 .) Thereafter, on
January 17, 2018, Respondents filed'a new Summons and Amended Complaint against Great
American and Miranda Murvin, cOrrecting clerical errors in the original Summons and Complaint.

(R. pp. 32-45; R. p. 14.) One week later, the South Carolina Department of Insurance accepted
. N o -
service of the Summons and Amended »Complaint and, consistent with its statutory obligations,
forwarded the accepted' p‘rocess to Crreat Americanvvia CeniﬁedlMail, l{eturn Receipt Requested,
requesting 1n bold font “You must promptly ackno'wledge in writing your 'receipt of this
accepted process,..'.” (R.p. 47 (emp‘hasis in original).) ThelAmended Complaint sought a sum
certain of $l'36,00(_).00 ‘for Great American’s breach of contract for refusal to issue payment to
' FlrSt Citizens, in its capacity as Personal Representatiye of .the_ Estate. of Lonnie B. Murvin,
deceased, under a single premium life; insurance annuity. The Amended Complaint also sought
damages for Insurance Bad Faith, Breach. of the Covenant of Good Faith and Fair Dealing, and
~ Conversion. (R pp.27-31.) ) . - _ | | | )

Great American received and reviewed thé Summons and Amended Complaint. R pp..

63—64) Gr{eat American failed to respond to the properly served Summons and Amended
| Complaint. (R. pp.-52-56.) Respondent’s counsel then ﬁled an Affidavit of Default and Motion
for Entry 'of Default by C'lerk on March 5, 2018. (R. pp. 52—56,’ R. pp. 48—49.) Respondents
* further requested a Judgment for sum certam of $136, OOO 00 as to the Amended Complaint s

breach of contract claim only, and requested appomtment of a Special Referee to ascertain

damages attributable to the remaining causes of action. (R. p. 53, para. 7.) The Honorable Paul
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Burch, Circuit Court Judge, found that Réspondents ‘wéré'entitléd to a judgment against Great -
American in the sum certain afnoqnt of $136,000.00, vinqludi‘ng pre-judgment interest at thé
svtaltutoryrrate, ’éﬁd that a hé;ring to asceﬁain darﬁages on ;the.remaining causes of action was
needed. (R. pp. 6-10.) ThelCircﬁit ‘Court'ofde'rAe.d the appointment of William 0. Spencer, Jr., as
‘Special Referée to decide any motions or other matters that might arise after the date of the Default
Judgment 'Or.der. The Circuit v‘Court further order;ﬁd “[t]hat jurisdiction of this entire matter shall
be vested in'thev S'pecial Referee...to deferminé any ahd all mattersthat might arise concerning this

case thereafter, [including any] motion to set as'ide‘the default....” (R.p. 9, bara. 6.)
Before a hearing tAo. ascertain damagees as to the remaining causes of action could occur, on
April 16,2018, Gréat Arﬁerican made its first appéarénée in the éase and ﬁled a Métiori to Vacate
| Default Judgmerﬁ. R. ;pp. 85—88; R. bp. 60-62.) The heariﬁg on Great Americ;an’s Motion to
Vacate Default 4'J1'1Idgment ogcurred on _July 12, 201 8~,  during which Respondeﬁts and Great
American each presented oral argument and a memorandiﬁn of la\;v in support 013 theiri)ositionvs.
(R.pp. 13-14.) Aft‘er coﬁsidering the oral arguménts, memdranda, and related materials submiﬁed
by Respondents and Great American, the_' Specigl Refqree entered aﬁ order denying Great

American’s Motion to Vacate the Default Judgment. Great American filed a Notice of Appeal.
| “ STATEMENT OF FACTS
Facts Leading to Default Judgment |

| Great American received and révie_wed thei Summons and Amended Cor,riplainf. (R. pp.
63-64.) Great Americaﬁ dééided, incorrectly, that Lonnie Murvin did not héve an insurance policy
with Great American, even though the Amendgd Complainf alleged that he did. (R. pp. 6364; R.
p. 34, para. 5.) Great Ameriqan’s next decision was a critical mistake. It consciqusly cilose not to

file an Answer or Motion to Dismiss or respond at all to the lawsuit then pending against it.



Instead, Great American decided 6 ignore the lawsnit.v Based on Great American’s decision to
ignore the lawsuit and not file a responsive pleading, Respondents nloyed for and secured an Entry . |
of Default and Defatult Judgrnent _against Great Americnn. After rece\iving} the Entryﬂof Default
end Defanlt Jucliément,' Great American ﬁnally. appeared and seught the Special Referee’s “
permission to vaeatte the Default Judgrnent under Rule 60(_13),, SCRCP. The Special Referee, in the
exercise of his discretion, denied Great American’s Motion to Vacate in a w;ll-reasoned, eight-
page Order.’ Great Antefican now eqntends .the Special Referee abused his discretion and seeks
reversal of the Order denying Great'fAmerican’s Motion to Vacate.

Facts of Underlyin’g ansuit Against Great Am_erican

Lonnie Murvtn died. on April 14.., 2015. (R. p- 34, para. 7.) During his life, he had
pu;chased a single premium, deferred annuity from Gfeat Arneriean. (R. p. 34, pare’t. 5.) When he’
died, the annuity became payable to the Estate of ‘tonnie Mufvin. (R. p. 34, para. 7:.) .

After Lonnie Murvin’s deatn, Defendant Miranda Murvin ﬁled an application for Info'rrnal
Appointment in the Probate Court, :;.tsking to be appbinted Personal'Representative of the Estate of |
Lonnie Murvin. (R. p. 35,’ para: 8.) By Certificate of Appointment dated.September 15, 2015,
Defendant Miranda Murvin was appointed Personal Representative. (/d.) Approximately two
weeks later, First Citizlens ﬁled an Appli'cation for Restraint and for Perfermance, representing that
Lonnie Murvin had in fact executed a Last Will and Testament that desi.gnated First Citizens as
Personal Representative of his Estate. (fd.) After learning of the Last Will and Testament, the -
Probate Court fot Chesterfield County issued an Order of Restraint/Performance on September 30,
2015, erdering Defendant Miranda Murvin not to take any action related to the Estate of Lonnie
Murvin; d) Approximately ’two ‘vyears later, First Cithens was e.ppointed Personal

Representative of the Estate of Lonnie Murvin on or about August 8, 2017. (R. p. 35, para. 9.)



\

Durirtg the period' t)f time pridr to Beihg appointed Personél Represetltative, counsel for
First Citizens wrote a letter to Great Arrte_ricart on February 15,2017 stating that First Citizens had
. been named the Personai Represe':ntativev of the Est’até of Lonnie Murvin in Lonnie Mﬁfvin’s Last
Will and Testatnent, anti that First Citizens would be making a claim to the ahnl/lity pfoceeds. (R.
p. 36, para. 11.) First Citizens requegted that Great American hold the annuity proceeds until the
date that First Citizens was ultitnately appointed by thé court to serve as Personal Representative
and could thus properly ‘make a claitn to the annuit}t proceeds. (Id.) On March 28, 2017, Great
American wrote to First Citizens’ attorney and regue.sted a list of doéuments required to procéss a
' (;,laimv and for the annuity proceeds to be paid to First Citizens. (Id.) Ip response, 6n April 17,
2017, First Citizens wrote back to Great Ameritan, restated that it vtodld inform Great Ameticah
when the Personal Representative was appoihted, and confirmed that “the annuity is, of course, an
asset f’f the Estate of Lonnie Murvin, and as such we have an interest in your maintaining its 3
integrity and safety.” (R. p. 36; R.p. 72, para. 10.) | , | )

.UnbeknownSt to First Citizens, while it Wajs seeking to beconte qltaliﬁéd as Personal
Representative and updating Great American én the [;roceés, ‘Gréat Ameriqan had been re(lltlesting
the same' list of documents from many otlter Murvin family members, including Miranda Murvin.
- R.p72, para. 7.) On June 19, 2017, Miranda Mutvin submitted documents to.Great American,
including a Certificate of Ap};ointment dated September 15, 2015 (nearly-‘two.yea‘r,s. olds, and
requested distribution of the annuity proceeds. (R. p. 72, patra. 11.) On Ju_ly 13, 2017, Great
American processed thé };ayment and issued the annuity prOceeds to Thé Estate of Lonnie Murvin
c/o Miranda Murvin, Personetl Rep. (R.p. 73; para. 12.) |

A month later, on August 17, 2017, First Citizens sent a letter to Great American stating

~

that First Citizens had bﬁnally been appointed Personal Representative: of the Estate of Lonnie -



Murvin and thatt a First Citizens ‘rep‘r‘esentative wOuld be i'ribtbuch regardingl eorhpletion of the

_claim fortn and papers necessary to rj‘ece’ive the annuity payment on hehalf of the Estate. (R.p. 73,
para. 13.) - In response, Great Americar‘llinforr'ned First Citizens that it had.alreadyvpvrocessed a
ciaim and issued a check to the Estate of Lonniele(Jrvin, care of Mirahda Mhrvih. (R.p. 73, para. . -
14.) Miranda Murvih proceeded toyb convert the entire $136,000 to herself persohail)r, to the
detriment of the Estate of Lonnie Mutvin. (R. pp. 6-10.)

After Great American refused to iss_ue payment to First Citizens as proper | Personal
Representative of the Estate of Lonnie Murvin, First Citizens, in its capacity bas Personai
Represe'ntativ:e of the Estate of Lonnie Murvin, ahd Sadie Murvin, as beneﬁeiary of theml:istate of
Lonnie Mur’vih, filed et Complaint and Amended Complaint against Great Americen ahd Miranda
Murvin for breach of cohtract-, insurance bad faith, breach of the covenant of good faith and fair -

“dealing, and convetsion. (R. PP 33;—45.)' Great American failed and refused tdlrespond to the

Amended Complaint. (R. p. 52, para. 3.) As a result, First Citizens secured an Ehtry of lDefault
_ A ' ‘

and Default J udgrﬁent; Great American moved to vacate the Default J udgment under Rule 60(b),

SCRCP, the Special Referee denied the motion, and Great Ameriean appealed.

STANDARD OF REVIEW

“‘The decision whether to set aside an entry of default or a default Judgment lies solely '
‘ within the sound discretion of the trlal Judge o Harbor Island Owners’ Ass nv. Preferred Island
Props Inc., 369 S.C. 540 544, 633 S E. 2d 497 499 (2006) (quotlng Roberson v. S. Finance of
S C., Inc., 365 S.C. 6,9, 615 S.E.2d. 112 114 (2005)). The trial court’s- “de0151on will not be “
“disturbed on appeal absent a clear showmg of an abuse of that dlscretlon ” Mztchell Supply Co.,
Inc. v. Gajfney, 297 S.C. 160, 163,_ 375 S.E.2d 321, 323 (Ct. App. 1988) (c1t_1ng Renney v. Dobbs
House,:Inc.,275 S.C. 562, 274 SE2d 296 (1.981)). An abuse of diseretiori occurs when “the judge

issuing the order was controlled by some error of law or when the order, based upon factual, as

6 ) o ‘ '



distinguished from legal conclusions, 1s vvithout evidentiary 'support.”i In‘ re E‘state: of Weeks, 329 "
S.C. 251, 259,495 S.E.2d 454,'459 (bt. App. 159'97) (citing‘Ri\ckis V. Weinrauch, 293 _S;C. 372,360 -
S.E.2d 535 (Ct. App. 1987)). | - K |

Once default Judgment has be.en entered a party seeking relief must do so under Rule 60(b)
of the South. Carohna Rules of C1v11 Procedure Rule 55(c) SCRCP The standard for granting
relief from a default Judgment is more rigorous that the ¢ good cause” that is required to be shown
to secure relief from an entry of default. ,Ricks, at 374,-360 S.E.2d at 536v (c’iting H. 'Lightsey, J.
Flanagan, South quolinu Civil Procedure‘:,. 82'('2nd Ed; 198'5'.)). Relief:from a-default judgment
* requires shovving ““mistake, inadvertence eXcusable neglect.surpriSe ne.wly’discovered evidence
fraud, mlsrepresentatron or other misconduct of an adverse party > TC Commerczal Fundzng,
LLC v. Crerar 393 S.C. 487 494 713 S.E. 2d 335 339 (Ct App 2011) (quoting Sundown '

l

/Operatzng Co. v. Intedge Industrzes Inc 383 S.C. 601 608 681 S.E.2d 885 888 (2009))

ARGUMENT ‘

L ,The Special Referee did not abuse his discretion in denying Great American’s
Motion to Vacate Default Judgment because the facts did not support a findmg of
good faith mlstake, madvertence, or excusable neglect

Great American goes to great lengths to explain its purported excusable neglect based on
1ts mistaken belief that Lonme Murvm did not have an annulty.policy vvith. Great Amerlca_n. Yet
Great American offered 'no evidence to explain jwh_y and how an insurance company could ever
believe it need not respond toa duly served summons and complaint against it. Forced to consider :
only the arguments of counsel, the Special »Referee properly applied the facts to the applicable
legal standard for considering a Motion to Vacate Default Judgment under Rule 60(b); Finally,

the Special Referee’s decision is consistent with South Carolina appellate cases upholding denials



of a Motion to Vacate Default Judgment under Rule 60(b)'§z‘vhen a party e.onscious‘ly ignored a
lawsuit.
¢

a. The Special Referee did not create helghtened legal standards, but properly
applled the facts to the applicable legal standard

:

Rule 60(b)(1), SC‘RCP,, “prov1des relief to a party from final judgment on the grounds of _'
mistake inadvertence surprise, or excusable neglect. To obtain relief from a default judgment
the movant must also show a meritorious defense » Tri- County Ice dﬁd Fuel Co. v. Palmetto Ice
| Co., 303 S C. 237, 242 399 S.E.2d 779, 782 (1990) (cmng Mitchell Supply Co. v. Gaﬁ"ney, 297
S.C. 160, 375 S.E.2d 321 (S.C. App. 1988)). Where there is “an insufﬁcient factual basis for
- finding excusable neglect,: [the court] need not decide whether [a party] .ha’s shownna meritorious
defense.” Id. at 243, 399 S.E.2d 783; see als‘o'Stearns Bank Nat. /is_s 'n v. Glenwood Fails, LP.,
‘373 S.C. 331, 341, 644 S.E.2d 793,4798 (2007) (holding that because of its ultirnate disposition,
’."‘we need only'address [Defendant"s] excusable 'neglect claim....”). Though South Carolina B
‘ =appe11ate courts have analyzed Rule 60(b)(1) requests for relief from ]udgment through the four-
part test articulated by Great American, no court has mandated the four-part test or found error for
" not exp_hc1tly citing it. In fact, in both Tri—County Ice and Stearns Bank Nat. Ass’n, the South
'Carolina Supreme Court did not aphly the four-part test promoted by Great American.in its opening >
brief. \

In challe‘nging‘ the Special Referee’s well-reasoned opinion, Great American contends the
Special Referee applied a heightened legal‘» standard hy opinihg that “Great American is an
~insurance company. and should have beenvdiligen‘t,” and that “GreatiAmerican.should not be -
rewarded forll such careless behavior.” (Appellant?s }‘Initialv Br. p. 12—13)i Great American claims
,thi's created an unlawful “sophistieation test” an'd‘ an additional cendition that mistakes not be

“careless.” (Id.)



Great American confuses applymg facts to a legal standard with changing that legal
standard The Spec1al Referee spec1ﬁcally acknowledged the applicable legal standard noting that
“[t]he movant in a Rule»60(b) motion has the burdén of presenting evidence proving the facts. .
esséntial to entitle him to Srelie‘l‘,‘” and “that no court has authority to open or vacate a jildgment
without some material evidence to support the claims on which the application for relief depends.”
(R. p. 17.) The Special Referee also properly explained that Great American sought:rel.ief under
Rule 60(b) claiming that “the judgment should be set aside upon the grounds that the default
Judgment was the result of mistake, 1nadvertence or excusable neglect and that Plaintiff would not

be prejudiced by Vacatlng the default Judgment ” (R p- 15 ) Then the Special Referee applied the

- facts of the case'to determine whether the material evidence supported a ﬁnding of mistake;"

inadvertence, or excusable neglect. The Special Referee found that the reasons cited by Great
American to attempt to prove mistake, inadvertence, or excusable neglect (the policy number was

wrong and an attachment-to the Amended Complaint was incorrect) were insufficient to meet the
) . N :

. particularized showing necessary to be afforded relief under Rule 60(b). In explaining that

insufficiency, the Special Referee explained the facts that Great American is an insurance

company, that Great American acted carelessly, and that Great American should have acted more

o

diligently. Based on these facts, the Special Referee ‘decided that Great American presented an

_insufficient factual basis‘for finding excusable neglect. (R. p. 20.) A well-reasoned opinion

applying facts to law is what is required by a trial judge, and Great American’s challenge to the
application of facts to law here should be denied.-
b. There is no record evidence of Great American’s purported’ good faith
mistake, inadvertence, or excusable neglect in falllng to respond to the
Amended Complamt
- Great American relies exclus1vely on an affidavit of Ke1th A. Lrndsay, Superv1sor Claims

with Great American (the “Llndsay Afﬁdav1t”) (R pp 7l—76) as the evrdentiary bas1s for its

9



: Motion to Vacate Default Judgment. Howgver, the facts set out in the Lindsay Afﬁdavit relate
| solely to Great American’s profferéd'meritorious defense. T_he L\indsay Affidavit says nothing
about hov;/ a conscious decision to -ignbre a l‘aw‘suit qualifies as e);cusablé neglect.

The South Carolina Supreme Cour’; considered a Rule 60(b)(1) motion seeking to vacate a
deféulf judgment on the grounds of .mistake, inadverteﬁce, surprise; or excusable neglect in the
case of Tri-County Ice, supra. The defendant offered jev_idence' of illness and incapacity of the

, defendant”s principal shareholder as an explgnation for why the -defendaAr.lt failed to respond to a
summons and complaint. Id. at 242, 599 S.E.2d at 782. ‘The Supreme Court considered record
evidence of thé ﬁfincipal shareholdér’é r.nedical‘vhistory,l .surgéry 'schedulés, daily work habits, and

, hi§ sons’ assistance in his busineés affairs. Id at 2,4,0_43’ 399 STE.‘2d‘at 782-83. In uphbldihg 7

_denial of the moﬁon to vacaté, the Suprerhe Court explaiﬁed, “We agree with.the triél judge’s ruling
.that [principal sharehblder] failed to show éxcusable .neglecf as the medical evidence does not
-support [his] claiml that he wasvin_capacitated. | We can find no ;emblance of a justiﬁcatio_ﬁ for

[principal shareholder ’S‘ ] failure to pfotect his right&.‘;? Id. at 243, 399 S.E.2d at 783 (emphasis

added). | |
| Unlike the defendantfin Tri-Counfy Ice, Great Ame;icah offers no explanation for its failure
to protect its rights. The Lindsay Affidavit detai.ls why Grgat Americah delivefed the ar;nuity s
proceeds to Miranda Murvin-and why Great American blames F irst Citizens in some way for
purportediy contributing to Great Amg:ricanfs payment'o‘f the annuity proceeds to the wrong
person. In othef wbrds, it presents Great Amer@can’s ﬁurporte’d defense to the lawsuit. However,'
the Lindsay Affidavit is silent as to Wﬁy Grc?at Afnerican failed to respond to the duly served

Summons and Amended Complaint.

10




Great American’s Memorandum in Support of its' Motion to Vacate Default Judgment

provides the only insight into Great American’s failure to respond to the summons and complaint. -

Thus, Great American 'Sought to prove excusable neglect exclusively through the arguments of

counsel. “[t is axiomatic that arguments of counsel are not evidence.” State v. Manning, 418 S.C.

38,47 n.8, 791 S.E.2d 148, 152 n.8'(2016) (citing Sosebee v. Leeke, 293 S.C. 531,362 S.E.2d 22

(1987)). The Special Referee could have properly denied Great American’s Motion to Vacate on
this basis alone. See Bowers v. Bowers, 304 S.C. 65, 67-68, 403 SE2d 127, 129 (Ct. App. 1991)
(nofing‘ that.“[t]he miovant in a Rule 60(b) motion has the burden of presénting evidence proving
the facts e‘ssenﬁal to entitle hirﬁ tp 'reli‘jc'f,",’ and. den};ing the motion to vacate where a defendant
reliedlonly.on “allegations contained in his uﬁveriﬁed coﬁnterclaifn and the arguments made by
his attorney during a heafing on this motion™).

. Despite a total lack of relevant record evidence, the Special Referée chose to consider Great

American’s arghments of counsel and still determined Great American failed to demonstrate

excusable heglect. Great American argued in its Memorandum in Support of its Motion to Vacate
Default Judgment that; “Great Arrierican concluded that it. had been mistakenly served and
therefore did not need to timely answer the Complaint.” (R. p. 64.) It continued, “Great American

based its-decision on the incorrect contract number and number sequénce, the attachment of a -

statement from an unrelated corporation, and Great American’s own past experience regarding

previous litigants’ confusion regarding the acronym ‘MNL.’” (R. p. 66.) But its arguments of

~counsel offer no explanation of why Great American did not respond to the Amended Complaint.

For example, there is no testimony or argument of counsel stating that the person receiving the

Amended Complaint at Great American did not understand that defendants in lawsuits must file a

response. Or that the person receiving the Amended Complaint at Great American quit their job

11
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and did not tell anyone aBout the lawsuit. The‘se‘p;offered excuses wquld be uhlikely to supp‘ortva
finding of excusable neglect. But at least they would be an affe‘inpt by Great American to arm the
Specfal Réferee with inf(_)rmat{on necessary to cénsidér any factual basis Jto suppo rt‘ aiﬁnding of
excusable neglect: | | |

Here, Gfeat'American p.royiciels -"ab'solute.ly nb_ factual éxplanation forits déciéion not to file
a responsive pleading to a dﬁly _sefved summons apd' complaint. | Instead, Great American states
(through argument ;)f cbunsel) that it beli’efved it did not have én insurance‘p‘olicy with Lonnie
Murvin. It docs not aa.dress hoW Great 'American n{ade the villogical -leép that not HaVing an
insurance Iﬁolicy with someone justifies intentionally ignoring a duly 4served sumr_nons: and
compla_inp Great American ellttemptedv to push the Spécial Referee into making that illogical leap,
and now contends the Special Refe‘ree‘, abuseci_his ‘d'iscreti‘on in ‘(righ'tfully) refusing t(; do so.
Because Great ‘A\rnerican‘failed to provide any evidence justifyiﬁg itsb decisi‘on* ;[0 ign0r¢ a lawsuit
agéinst it, the Special Referee did nbt abuse his discretion in denyir;g Great Amefican’s Motion to
Vacate the Default J udgnﬁent.1 |

c. South Carolina case law confirms that the Special Referee did not abuse his
discretion in denying Great American’s Motion to Vacate undér Rule 60(b).

South Carolina case law justifies the Special Referee’s decision and highlights a critical
distinction between successful and unsuccessful motions to vacate. In a successful motion to

vacate, a litigant almost always shows that it attempted to protect its rights, but by some

SN

- 1 This argument accepts Great American’s claim that it believed in good faith it did not have a -

policy with Lonnie Murvin because the Amended Complaint included an incorrect policy number
- and attached a policy from another insurance company. However, Great American could have
quickly and easily discovered it did have a policy with Lonnie Murvin by searching its records for
that name. Great American’s failure to search its records for the name “Lonnie Murvin” further
demonstrates Great American’s indefensible neglect in choosing to ignore the matter altogether.

/
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_ ’unfortunate error, it failed. In an unsuccessful rnotion' to ;z'acate, a lrtigant made a conscious’
_ decision td ignore a lawsuit and purposefully di”d not file a responsive p]eading. : |
In Williams v. Watkins, 384 S.C. 319, 681 S.E.2d 9d4 (2009),.a defendant succeeded in
overturning a trial court’s denial of a rnotion to vacatefa default judgmentwhen he demonstrated
a reasonable belief that his case had been continued, when 1n fact it had not. The Court noted that
“Watkins had.every' reason 1o betreve his case had. been continued and that he did not need to
-appear....” when he had notified the .magi‘_strate court that he was _una\ble toappe_ar. "Id. at 325, 681
S.E.2d at917. There is a fundamental difterence in the Williams case, in whieh a rnotion to vacate -
should have been granted and the followmg cases, in which a motion to uacate Was properly
: demed The difference is a good- -faith m1staken bellef versus a conscious decision to 1gnore a legal
proceedlng. | |
In 4Tri—County Ice,‘suprd,. the Court upheld denial of a‘ rnotion. to vacate default judgment
when the party “chose to ignore” a p_arty narne misnerner :and attack the validity of the judgment".
on that basis. Tri-County ce, at 241,399 S.E.2d at 782. . |
| In Sundown Operating Co., supra, the court upheld denial of a motion to set aside entry of .
default when a defaulted party asserted its 1neurance agent was negligent in fa111ng to answer the
'complalnt Sundown Operatmg Co at 609—10 681 S.E.2d at 889 The Court con51dered the
totality of circumstances leadlng to the failure to respond 1nclud1ng the 1nsurance agent’s
negligence and the defendant’s failure to forward the summons and complalnt for two weeks, and
held the defendant failed to shew gddd cause as to_ why the summons and complaint wenti
unanswered. Ic(. | |
In ITC Commercial F unding, Supra, the Court "upheld denial of a motion to vacaté default
judgment when a party claimed ner age and mental _etate prevented he‘r from understanding the
TN
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' situation, that she beljeved the loan referenced in the compléint was current, that she was not aware
of the lawsuit, ‘ehet‘ she fhought shé was represented by an attorney, and that she had no experience
| working with attorneys. ITC Commercial F unding at 494, 713 S.E.2d at 339. The Court explained
the trial court did'eot abuse its discretion where the record reﬂected the“appellant was served at
her home with the summoﬁs and complaint, failed to show.through medical testimony that she ’had‘
-dirr’linished c.apacity, and failed to ehow that her fqrmer counsel eng’dgedv in any'vmisleading
conduct. Id. at 495, 713 S.E.2d at 339. |
In each of these cases?‘the party seeking to Vaeete a'ciefault judgment under Rule 60(b)
offered a factual basis for finding excusable neglectfthe belief that a cas\e hed Been eontinued,
the beﬁef_ that an'insurance agent Would answer the lawsuit, or age and mental state' problems. In
this case, Greae American offers no factual basis fer ﬁnding excusable'neglect, because fhe Lindsay
Affidavit speaks only to Great American’s effort to blarﬁe i*“irst Citizens for Great American
paying the annuity proceeds to the wrong person. Considering ~the .arguments“o‘f ceunsel, Great
,Americén claims that it believed it did rllot‘have a policy with Lonnie Murvin. Even accepting
counsel’s argument as evidence, Great Anlqerican still offers no eXplaﬁaﬁon forAthe illogicai leap it
now insisté the Special Rlefe'ree"shoul,d have made. How does not having a pérticular insurance
policy excuse a defendant'from the 'oblige}tion to respond to lawsuit? Great American offers no

. e
evidence to explain this.

N . X t.
Great American made a conscious decision to ignore a lawsuit against it, and the Special

Referee thus properly denied Great American’s motion to vacate.

IL. Because the Speelal Referee determined there was an insufficient factual basis for
finding excusable neglect, he did not need to consider Great Amerlcan s
purported meritorious defense '

The Special Referee focused his analysis on Great American’s proffered reasons for its

failure to act and justifiably denied Great American’s Motion to Vacate. Where a Court determines
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‘that there “an insufﬁcierit factual basis for ﬁnding excusable heglect, [the co;urt] neéd not. decide
‘whether [a pérty] has shown a meritorious defense.” T}’z’-Coun'ty’ Ice at 243,399 S.E.2d at 783; see
also Stearns Bank, 373 S.C. at 341, 644 \SE~2d at 798 -(holding that becausepf its ultimate
disposition; “we need only address [De_fendant’s] excusable 'nelg'lect claim... 7”); ITC Cqmmercial
Funding at 496, 713 S.E:2(i at 339-40 (“Havli‘ng concluded the trial court did not abuée its
discretion in ﬁndihg the Appéllant was not entitléd to relief on any of the grc;l;lnds' specified in Rule
60(b), SCRCP, we need not.addfess vs;hethevr the Appellant has a méritorious defense.”j. =

The Special Referee reasonébly concluded that Great American failed to offer sufficient
factual support for a ﬁnding'ovf mistake, inadvertence, or excusable neglect. As a result, the Special
Referee rightfully did not d'ecide} whether Greét Amer_i_can_puf forth a meritoripﬁs de_fense.

CONCLUSION

The Special Referee considered the arguments presented by Great American claiming to
-support a finding of mistake, inadvertence, or eXcusable neglect uhder‘Rule 60(b),- SCRCP. The -
Special Referee reasonably concluded that Great American’s Motion to Vacate Default Judgment

should be denied. Because 'the Special Referee did not abuse his discretion in denying' Great

American’s Motion to Vacate, the Special Referee’s decision should be affirmed. -
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