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STATEMENT OF THE ISSUE ON APPEAL
Whether the circuit court properly granted the motion to dismiss when McAvoy’s
complaint médé clear that one of the requirements for inembership in the Chamber was
not sétisﬁed.' |
. INTRODUCTION |
As our supreme court haé long held, corporations' are creafures of statute. Thus,
what they may do and how théy may operate are dictated by statuté.
The Nonprofit Corporation Act%—pursuant to which the Chamber was created— '
allows a nonprofit corporation to use its bylaws to est'ab'llish ‘the “procedures fof the
admission of members.” VS.C. Code § 33-31-601(a).‘ That’s exactly what the Chamber
did.' In its bylaws, 1t established. three steps for membérship: (1) submission of a written:
ap.plicatic)n; (2) approval by fhe Boérd; and (3) payinént of dues.
McAvoy’s complaint makes cle‘éu‘r that this se;coind requirément was never met:
The Board 'never approved his membership application. _Therefore, he was never a
member of the Chamber with a right to inspect its records, so all of his claims fail.
' STATEMENT OF THE CASE
The Ch}amber and Its Bylaws |
The Chamber works to advance the interests of its members, spur economic
- growth in Hilton 'Head and Bluffton; ‘and generally ,enhénc’e the quality of life for

everyone in the region. (R. p. 44).! Anyone—an individual, corporation, partnership,

1 In deciding a Rule 12 motion, a court may consider a document that is attached

- toor referenced in the complaint without converting the motion into one for summary
judgment. See Brazell v. Windsor, 384 S.C. 512, 516, 682 S.E.2d 824, 826 (2009).
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or estate—sharing thei Chambei’s goals is eligible for membership in the Chamber. (R.
- p. 44). |

For someone to become a member, he must comply With three requirements.
First, he must submit a written, signed api)lication. (R. p- 45). Second, his “[e]lection
.. . shall be by the‘Bo.ar(i of Directors.” (R. p. 45). Ahd third, he must pay the dues
required of members. R. p. 45). | |
McAvoy Seeks to Join the Cha'mber and Inspect Its Records

‘Ryan McAvéy alleges that he joined the Chamber in June 2016 by submitting
an zipplication and paying the $365 annual duesl.2' [R. pp. 15, 22). Iﬂ July, McAvoy
received a letter welcoming him to t(he Chamber. ‘(R. pp- 15, 24). Then, on August 22,
2016, McAvoy ‘_demanded to insl;ect fhe Chambér’s records, citing the Nonproﬁt
Corporation Act. (R. p. 15).

A week after this requesf, Ray Deal, the Chamber’s controller, emailed McAvoy
and infprmed him tilalt he was “not yet a‘ inember of’ the Chamber because his
application was still pending tllle'Bo.ard’s apﬁroval. (R pPP- 12—13). Because he was not

yetv a member, the Chamber did not allow him to inépéct 1ts records. (R. pp. 12-13).

In the trial court, McAvoy argued—both on the motion to dismiss, (R. p. 56),
and on the motion to reconsider, (R. p. 59)—that considering the bylaws was
improper. On appeal, he appears to have abandoned that position. See Br. 6. Having
made no argument on this subject on appeal, it is now waived. See, e.g., Guinan v.
Tenet Healthsystems of Hilton Head, Inc., 383 S.C. 48, 54 n.4, 677 S.E.2d 32, 36 n.4
(Ct. App. 2009). And even if he hadn’t waived this argument, it could not prevail, in
light of Brazell.

2 As it must, the Chamber accepted the well-pled allegations as true for purposes
of its Rule 12(b) motion. See, e.g., Fabian v. Lindsay, 410 S.C. 475, 481, 765 S.E.2d
132, 136 (2014).



Shortly: after this email, the Chamber wrote a ietter to McAvoy informing him
) :

that its bylaws required that the Board epprove all new membership applications. (R.
ppl. 16, 26). McAvby’s applicatien had beerl tabled during the Board’s August 30
meeting, se as of fhe ;Chamber’s September 1 letter, McAvoy 'Was not a member of the
Chamber. (R.-pp. 16, 26). Wit.h~ t.hat letter, the Chamber enclosed a $365 check for the
| dues thaf McAvoy had prematurely submitfed. (R pp- 16, 26). |

McAvoy was never allowe'('lv to inspect the Chamber’s records. (R p. 16). And
McAvoy never alleges that he followed up with the Chamber about the statué of his
membership applicafion before ﬁling his lewsuit. (R pp; 14-20). |
‘McAvoy Sues t'he Chamber

Almost a year .after receiving the Chamber’»s September 1, 2016 letter, McAvoy
filed this lavsrsuit, assertéing foﬁr elaims'. First, he bro'ught a claim plirsuarrt to the
Nonprofit Corporation’s Act provision in SC Code § 33-‘31-1‘604 that permits a court
to order a eorporation to allow a member to inspect its records. ®R. p. 17). ’Sec»:_ond,
McAvoy alleged a negligence per ee action. (R. p. 18). Third, he serlght a declaration‘
that heis a member of the ‘Chamber. R. p. 18). Fourth, as an alternative to his third
- claim, McAvoy asked the court- to declare that hie members_hip inv the Chamber was
wrongly terminated. (R. p. 19).

The Chamber moved to dismiss, arguing that McAvoy lacked standing and his

claims failed on the merits. (R. pp. 27-28). The circuit court heard the motion on

February 27, 2018, (R. p. 71), and 1t granted fhe motion ten days later, (R. pp. 1-8).



~f

McAvoy moved to reconéider. kR. pp 58-60). On April 4, 2018, .the circuit court
~ denied that motion. (R. pp. 9-12). A |
McAvoy then' fimely appéaled. R. p. 64).‘ |
STANDARD OF REVIEW -
This .Court reviews the grant of a IﬁOtiOh to dismisé under the same standard
as the circuit court. Doe v. Biéhop of Charleston, 407 S.C. 128, 134, 754 S.E.2d 494,
497 (2014).
A court must dismiss a complaint whehever the court .lacks subject-matter
’ jurisdiction. Rule 12(5)(.1), SCRCP; see also Edens v. Bellini, 359 S.C. 433, 440, 597
S.E.2d 863, 867 (Ct. 'Apﬁ. 2004). One requirément of subjecf-matter jurisdiction is
standing. Andersv. S.C. Parole & Cmty. Corr. Bd., 279 S.C. 206, 211, 305 S.E.2d 229,
231 (1983). | | | o
A court must also dismisé a complaint whenever it f‘-fail_[s] to state facts sufficient
to state a cause of action.” Rule IZ(b)(G),'_SCRCP. Although a court must view the |
allegations and draw reasonable inferences in the light most favérable to the plaintiff,
a court nevertheless must dismiss the éomplaint if “t,he.fa.(:fcs.alleged in the complaint
do not support relief under any theory of law.” Capital City In.é. Co. v. BP Staff, Inc.,
382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct. App. 2009).
, N ARGUMENT
1. McAvoy Was Never a M‘gmber of the Cha;mber.
* The crux of McAvby’s_ afgument on appeal is that he was actually a member of

the Chamber once he submitted his application and the $365 because the Chamber



never regularly enforced its requir(.ementAthat the Board approve‘applications, but did
S0 in this case only'afte'r McAvoy demanded to inspect its rec§rds. This 'al;gument,
however, ignores the Nonprofit Corporation Act and the Chamber’s bylaws and is
unsupported by the ailegations in his complaint.’

A. The Bylaws Control the Membershlp Process, and McAvoy Did
- Not Satisfy Each Requirement.

The Chamber was created under South Carolina’s Nonprpﬁt Corporation Act.
Sée id. § 33-31-101 et seq. That means it is a “creature(] of étatute.” Stephénson Fin.
Co. v. 8.C. Tax Comm'n, 242 S.C. 98, _164, 130 S.E.2d 72, 74 (1963). It therefore “must
“depend for [its] powers, ahd the mode of exercisingfhem, upon the true construction
of the statute.” Runy,aﬁ v. Coster’s Lessee, 39 U.S. 122, 128 (1840).

The critical sectidn of the Nonprofit Corporation Act here is § 33-31-601, which
provides that “[t]he articles or bylaws méy .establish criterié or procedures for the
admission of members” to a nonprofit corporation.\l S.C. Code § 33-31-601(a). The
Chamber ‘-availed itself of the option to establish procedures for membership in its
byIaws. And part of the procédure that it establishéd was having the Board approve
membership applications. (R. p. 45). |

McAvoy’s complaint make's cleér théf the Board never approved his application.
In fact, he alleges that two different Chamber.of.ﬁcialsiinformed vhim of this. First, Ray
Deal, the Chamber’s controller, emailed McAvoy on August 29, 2016, telling him that
the Board hadn’t api)roved his application. (R. p. 15). Next, William Miles, the
Chamber’s president, wrote McAvoy a letter on September 1, 2016, repeating this

message. (R. pp. 16, 26). McAvoy does not allege that these actions were false or did



not occur. Thus, he is, of course, now b_ound by these allegations., which means that he
has essentially admitted that he did not satisfy all three requirements for membership.
See Johnsqn v. Alexander, 4i3 S.C. 196, 202,' 775 S_.E.2d 69_7, .700 (2015) (“Parties are
generally bound by their pl_eadings' and are precluded from advancing arguments or
submitting evidence contrary to those assertions.”).

B. McAvoy Cannot Circumvent the Bylaws.

Nowhere in his argument does McAvoy acknowledge, much less engage with,
§ 33-31-601. Understandably so, giverf that by applying that provision and the
bylaws, McAvely cannot plausibly contehd that he was a member of the Chamber.

Instead, he argues that the Chamber waived the fequiremeﬁt that the Board
approve his membership applicetion. McAvoy relies heavily on a July 6 letter ﬁ'om
William Miles and the fact that he continues to recei_ve communications from the
| Chamber. See Br. 6-7 (citing Compl., Ex. B). The critical part of his argument_ is the
supposed reason for fhe Board’s failere te approve his applica’eien: his demand to
iﬁspect records.

But there is no allegation in his complairit that justifies.the leap fr(')m the July
6 letter’or other commﬁnicatiens to the idealthat the Chamber wanted to avoid letting
McAvoy inspect its reeor.ds. He hasﬁnot alleged aﬁ& facts that support such a tenuoue
theory. See Caskins v. Staté Farm Bufeaq Cas. Ins., 343 S.C. 666? 671, 541 S.E.2d |

269, 271 (Ct. App. 2000) (explaining that South Carolina has retained the fact- .

pleading standard that is more stringent that the Federal Rules notice-pleading
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standard); Brown v.‘ Inv. Mgmt. & Researgh? Inc., 323 S.C.\395, 400 n.3, 475‘ S.E.2d
754, 7156 h.3 (1996) (discussing the fequirement to piead “ultimate facté”). »
Indeed, McAvoy neverA allééed in his complaint that the Chvamber did vnot
- consistently follow ité bylaws. He arg’ued‘below that the trial court should infer as
much, (see R. p. 82, linés 19-24; p. 83, lines 23—24), but there’s simply nothing in the ‘
complaint to support such a claim. |
And McAvoy canlnot contend\th‘at‘he had ‘a right to join the Chamber. Cf.
McMaster v. Ford Motor.Co., 122 S.C. 244_(, 115 S.E. 244, 247 (1921) (“All authoritiés
~agree that the right to refuse to enter into, business rélations with andfher is an
absolute right.”). The Board was free to approve, hot to approve, or eveﬁ not to aét
on his application. \ |

‘Furthermore, he never alleged that the reason that the Chamber gave for

1 4
refusing his request to inspect records (i.e., that he wasn’t yet a member of the

Chamber) was false or a mere pretexf. Rather, the only reasonable conclﬁsion that
can be drawn from the allegations in the comblaint is that the Chambef told McAvoy :
the truth: ithe Board hadn’t approved his application.3

Thus, all‘McAvoy has are “speculative, theoreticél and hypothetical views” that

the Chamber was afraid to let him insp(ect' those records. Hartfield v. Getaway

3 Even if McAvoy were correct:that the Chamber didn’t want him to inspect its
records and even - if that were—hypothetically—the reason that the
Board didn’t approve his application, McAvoy still loses. The Board was not required
to admit him to membership, and because McAvoy never was admitted to
membership, he never had the right to demand to inspect the Chamber’s records.

7 .
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Loﬁnge & Grill, Inc., 388 S.C.{407, 421, 697 S.E.2d 558, 565 (2010). Those are
insufficient for this case to survive a R_ulé 1>2(b) motiéh.‘
II. Ali of McAvoy’s Claims Fail Because He Was Not a Chamber Member.

McAvoy’s entire focus on appeal is whether he sufﬁéiently alleged that he was
a member of the Cha';nber. He never even bothers to ad_dres‘s his four specific claims
directly. Yet even if he had, he has no argument that any of them should survive, |

A, McAvoy Lacks Standing to Pursue His Statutory Claim.

Standing comes in three forms: (1) statutory; 2) cpnstitutional; and (3) the
public-importance exception. ATC S., Inc. v. Charleston Cty., 380 S.C. 191, 195, 669
- S.E.2d 337, 339 (2008). Of these, only statutory standing 18 poténtially applicable to
McAvoy’s claim that seeks relief under ‘§ 33-31-1604.

As our sup.reme'court has explained, a plaintiff has statu\tory standing only
“when a statute confers a right té sue on é party.” Yéungblood v. S.C. Dep’t of Soc.
Servs., 402 S.C. 311, 317, 741 S.E.2d 515, 5i8 (2013). “[D]efermining whether a
statute confer{s standing is an exercise in ste\ltutory interi)retation.” Id. The “cardinal
rule of statutory construction is to éscertain and effectuate legiSIative intent.”
Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). To do this, a court
must first look to the words of a statute and give those words their plain nieaning.
State v. Jacobs, 393 S.C. 584, 587, 713 S.E.2d 621, 622 (2011). When a “statute’s
language is plain and'unambiguous, and coinveyé ‘a cléaf and definite meaning, the
rules of statutory interpretation are not needed and the céurt 'has no right to impose

another meaning.” Id.



A careful review Qf fhe Nonp;"oﬁt Cbrpdration Act shows that only 'a member
of a corporation haé'standing to brihg a claim upder § 33-31-1604. ‘That sectioh_
provides a remedy to a “mémber” of a nbnproﬁt éorporation who sought to inspect
records pursuant to -§ 33-31-1602 but was wfqngly denied. Seé S.C. Code § 33-31-
1604 (using “member” seven times in four subsections to describe Who may seek relief
after being denied the right to inspect récords).“ The Nonprofit Corporation Act, in
turn, defines a “member” as someone who is_‘;ent'itled, pursuant to a domestic or -
foreign corporation’é arﬁcles or bylaws . to vote on more than one occasion for the
.election, of a director or directors or any dthe_r m_at;;er which under the terms of this
chapter requires approval by the memBeré.” Id. § 35-31;140(23)(a). '

Common sense reinforées this conclusion. Cf. S.C. Depft of Revenue v.> Collins
Entm’t Corp., 340 S.C’. 77, 79, 530 S.E.2d 635, 636 (2000) kadopting “a logical, -
reasonable, common sense reading of the s;éatute”). Only a person who has jbined a
corporation (that is, only a member) shbuldl have the right to inspeét corporate recor‘ds
under § 33-31-1602. If this inspection right weren’t so limited, then any person could
démand to see all of the records of any corp‘dra"cion——hardly a,p;)licy result tha,t' our |
Genergl Assembly (or any legislatufe) would commend. The remedy for being denied
the right to inspect reCofds should likewise be limited to the same people: members.

Both the lahguége and logic “ of the Nonprofit Corporation Act limit the
statutory remedy for inspectioﬁ rights to members. Sbmeoné who has merely applied

for membership (like »McAvoy) is not yet a mémber, as that person would have no |

]



right to vote on corporate matters. Such an applicant therefore has noi standing to
pursue a claim under § 33-31--1604:4

B. McAvoy Has Not Stated a'Neg‘li:gence Per Se Claim,

McAvby’s negligence per Sé .c'laim fails for two, vseparate reasons. Firét, he~ has
simply—and ’improperly—repackgged his statutory‘ claim as a tort claimT And
second, he does not have constitu;:ional standing on his tort claim. These flaws are

fatal regardless of whether he has alleged that he was a member of the Chamber.

1. McAvoy Cannot Convert a Statutory Claim into a
‘Common-Law Tort. :

McAvoy’s tort claim is nothing moré than his statutory claim by a different
name. South Carolina lav&;, héwevé,r, does not allow a plaintiff to reframe é statutory
claim. as a tort one.

A quick comparison of these two clgimé shows that they are essentially
1dentical. The negligence claim is premised on McAvoy’s assertion that the Chamber
violated § 33-31-1602 and that he is therefore entitled to relief under § 33-31-1604.
| R.p.19). In 6ther words, the “dufy” that MéAvoy claims the Chamber owed him is
what the statute reéuires, (R. p. 19), and a “breach” éf that “duty” 1s simply tha.t the

Chamber wrongly denied McAvoy the statutory right to inspect its records, (R. p. 19).

4 This conclusion is the same one reached by another circuit court recently in
‘Hoagland v. Beaufort Regional Chamber of Commerce, No. 2017-CP-07-1825. (See R.
pp. 93-99). That case—brought by vocal critic of chambers of commerce Skip
Hoagland—was remarkably similar to this one, both in its legal theory and the
verbiage of its complaint. Hoagland has also brought other lawsuits against
chambers of commerce. See, e.g., DomainsNewMedia.com v. Hilton Head Island-
Bluffton Chamber of Commerce, 423 S.C. 295, 814 S.E.2d 513 (2018) (rejecting the
argument that a chamber is a “public body” subject to FOIA).

10



McAvoy implicitly admits as inuch by labeling this claim as “negligence per se.” See
Trivelas v. S.C. .Dep’t of Transp., 348 SC 125, 1_34, 558 S.E.{2d 271, 275 (Ct. App.
2001) (“Negligence per se is negligence arising from the defendant’s violation of a
statute.”). |
This redundancy pfoves that McAvoy’s only potential remedy is the one
provided by the South 'Cerolina Nonprofit Corﬁora-tion Act. Under South Carolina
law, when a statute creates a new right and prescribes the remedy for enforcing it,
that statutory remedy is exclusive unless the statute clearly shows e contrary intent
by the General Assembly. See Daniel v. Conestee Milis, 183 SC 337, 191 S.E. 76, 79
(1937); Petition of State ex rei. Hutchin.’soﬂ, 182 S.C. 369, 189 SE 475, 477 (1937);
Bethea v. Allen, '101~'S.C. 350, 85 S.E. 903, 905 (191’5).
The South Carolina bNonbproﬁt Cerpo'ration Aet contains nothing whatsoever
that even hints—much less clearly shows—that the General Assembly intended for a.
member to have a'nything other than the statutory remedy for statutory inspection
rights. If a member’s statutory remedy related to a statutory right against a
corporétion were to go beyond what is explicitly set forthin a statute, then the stat‘ute
. would have to say so. The statute hereb does not, so McAvoy is limited to the statutory
remedy of § 33-31-1604. His negligence per se claim was therefore properly dismissed. -
2. McA;oy Leeks-Constitufional Standing on His Negligence
Claim. - :
Because the statutory remedy of § 33-31-1604 is exclusive, McAvoyla'lso has a

standing problem with his negligence claim. This common-law claim would require

him to show constitutional sfanding, even if he were a member of the Chamber.

11
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Constitutional standing reqlvlires\ a plaintiff to meet three elements: “(1) the

plaintiff muet have suffered an injury in fact_; (2) there niust be a caueal connection
between the 'injui'y and the conduct complained ‘o‘f;"' and ‘(3) 1t must be‘ likely, as

opposed to merely speculative; thal; lhe injury will be redressed by a favorable
decision.” Joseph v. S.C. Dep’t of Laber, Licensing & Regulation, 417 S.C. 436, 449,
790 S.E.2d 763, 769-70 (2016) (internal quotation marks omitted).

McAvoy cannot meet this last eleiinent. The U.S. Suprenie Cmirt, from which
the South Carolina Supreme Court drew l:his three-part test, see id.. (quoting Lujan
v. Defenders of Wildlife, 504 U.S. 555, 559-61 (1992)), has explained that"the
redressibility requirement demands that a plaintiff ‘zpersonal-ly . . . benefit in a
tangible way from the court’s intervenlion,” Warth v. Seldin, 422 US 490, 508 (1975);
cf. Sea Pines Ass'n for Prot. of Wildlife, Inc. v. S.C. Dep’t of Naturql Res., ‘3.45 S.C. 594,
602-03, 550 S.E.2d 287, 292 (2001) (exi)laining that when even a favorable"decisioii
from a COllI‘t cannot provide relief, tlien the plaintiff has not. met his burden of proving
standing). As explained in Part II1.B.1., t}ie statutory remedy is exclusive for the
statutory inspection right, so under South Carolina law, 5 court cannot fashion some
other, nonstatutory remedy for a member’s right to irispect corporate records. Tlius,
even/‘if McAvoy did somehowl have l:he statutory right to irispect the Chamber’s '
records, he ee\lnnot, obtain any rehef .on a common-law claim to remedy being denied

that right.
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C. McAvoy s Declaratory Judgment Claims about His Membership
Fail Because He Was Never'a Member.

McAvoy’s last two claims were in the alternative. One sought a declaration
that he is still a member of fhé Chamber. The d'odther demanded a declaration that, if
he ié not still é n-lemb.er, ﬁis meﬁber‘ship wés Wfongly terminated. Bdth claims are -
premised on the co_nte.ntion fhat McAvoy actually had beconie a m'embe'r of the
| Cilamber, despite the lack of the Board’s approval of his‘applicatiovn.

But McAvoy never was a mémber. As he admitted in his complaint, the Board
never approved his membership. (SeeR. pp. 15-16). Thé Board’s approval, of course,
1s required by the bylaws. (See AR. p- 45). And thdt requiremgnt was never waived.

Given that McAvoy was never a membér, theﬁ he obvi;)us‘ly cannot prevail on
a"c'laim for a decl.;aratory judgndeﬁt that he is é member. Similarly, he cannot f)revail
on a claim for a declaratory judgmént that r_néiﬁbership was wrongly terminated—he
neveri had any mémbers‘h_ip that could be terminated. Both of his declaratory
judgment ciaiﬁls _thereforé fail as a matter of law, and the circuit court correctly
dismissed them. |

CONCLUSION

The circuit court’s judgment should be affirmed.5

5 McAvoy’s conclusion makes no sense in the context of this case. The Chamber
. assumes that McAvoy is asking for this Court to reverse the circuit court’s decision.
[Note: This footnote addressed the conclusion in McAvoy’s initial brief. His final brief
has changed the conclusion, which now makes sense. The Chamber has no objection
to this change under Rule 211(b), SCACR. This Note is added to the Chamber’s fmal
brief for clarity.]
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