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STATEMENT OF ISSUES ON APPEAL R

The present action involves a cla1m for breach of guaranty by a lender against the
guarantors of a commerc1al loan In a pnor foreclosure action agarnst the borrower only, the
~ lender obtained the property through a foreclosure sale and also obtained a personal deﬁc1ency ‘

Judgment against - the borrower, Wthh it now seeks to enforce agamst the guarantors in thls
action. Under S.C. Code § 15-39-720° (the “Deficiency" Statute”) a lender ‘may obtam a
| deficiency Judgment only 1f it submlts a srngle bid on the first day of the foreclosure sale and
does not participate i ina second “u_pset sale” held thlrty days later when the property is auctioned
to the highest bidder. Here, the guarantors defended ¢ on the basrs that the lender v1olated the
» Deﬁcrency Statute by partlclpatmg in the initial b1dd1ng and then later wmnlng the property at
“the upset sale. The trial court ruled as a.matter of laW that the lender ] v1olat10n of the’
- Deficiency Statute could not serve as a defense to payment on the guaranty
This appeal contends that this rul1ng was error and raises the followmg issues on appeal
. Did the trial court err by ruling as a matter of law that a mortgagee’s violation of S.C.

Code § 15-39-720 in a prior foreclosure action cannot serve as a defense to a subsequent

action for breach of guaranty when the guarantor was not party to the pI‘lOI‘ foreclosure

action? ‘ _ -
_2.. Does a mortgagees violation of S, C Code § 15- 39 720 in a prior foreclosure action .

constitute a defense as a matter of. law in a subsequent action for breach of guaranty when
the guarantor was not a party to the prior foreclosure action?

STATEMEN T ,OF THE CASE

ThlS action was ﬁled on March 5, 2013, by Respondent Stephen Wllklnson as Trustee of
George B. Buchanan Jr Irrevocable Famlly Trust- Dated the 15th day of July, 2001
' »(“Respondent” or “Trust”) Respondent brought the action seekmg to recover: on certarn
.guaranties executed by the Appellants (Redd Green Investments LLC A. Bruce Green and L .

Chff Redd) (“Appellants” or “Guarantors”) and the other Defendants (Anderson North Augusta |
. 1 - ’



| LLC, Herbert Anderson Jr., and Herbert Kelth Anderson) (“D'e.fendants”) in conjunction with a
commercial loan made to Sprmgs North Augusta LLC (the “Borrower”) and secured by real
property located in Aiken County (Complamt pp. 2-4) (R. pp. 17- 19) Respondent s claim was
based upon a deﬁmency Judgment in the amount of $2,753, 192 70, plus 1nterest at the rate of.-
'15% per annum, (“Deﬁ01ency_ Judgment”) obtained against the Borrower following the
foreclosure sale in a prior foreclosure action (“Foreclosure Action”) (Trial Ex. 10; Court Ex l)

~ (R. pp. 282, 289- 90) The guarantors were not included as defendants in the Foreclosure Action
but were pursued separately in the'mstant action, vyhere the claim had ballooned into one. for
$4,78l,882.55 at the time offtrial.' (ld.) (R. pp'.f282, 289-90);

On. lVIay 1, 2013, Appellants filed an'Answer, alleging that they were prejudiced by .
Respondent’s.improper violation of the bidding statute during the prior Foreclosure Action and
that the Respondent therefore ‘should be pre'cluded from enforcing the Deﬁciency Judgment
against the Guarantors in this separate action." (Answer at 3-5) (R. pp. 87-91). The Answer
included counterclaims for Civil Conspiracy, Constructive Fraud, and Fraud and Deceit, (zd) (R.
pp- 8§ 91) which were withdrawn as counterclaims at trial but retained as provrdmg “the factual
basis for the defenses,” (Transcript p. 81) (R. p. 174).

On April 15, 2014, Respondent moved for summary Judgrnent on its claims and against :
Defendants counterclaims, (Plaintiff’s Mot1on for Summary Judgment) (R. pp. 310-11), and
filed a supportmg affidavit of Stephen Wilkinson seeking to be named as successor Trustee,
(Affidavit in Support of Plaintiff’s Motionl,ffor"Summary Judgment‘and Motion to Amend
Caption to Designate Successor Trustee as Real Party in Interest) (R. pp. 312-2l). The affida‘yit
stated that George B. Buchanan, Jr. establishedthe Trust for his children and their issue and that

Mr. Buchanan was “permitted to make additions” to the assets of the Trust. (/d. at 2) (R. p. 313).



| Mr. Buchanan’s children George B. Buchanan | IlI Robert VS. Buchanan, ’.and Sally B. Ale)iander
4 " .s1gned the attached Appomtment of Successhr Trustee along ‘with the former trustee, M.
- Sakellaris, and the successor-trustee, Mr W11k1nson (Id at4 lO) (R. p. 315-21).

Mr. Sakellaris provided a supportlng afﬁd_a'vit, testifying that the Trust submitted a Abid:at‘ .’ :
the first foreclosure sale in the prior Foreclosure .Action on September 4, 2012, in the amount of -
$6,600,000. (Affidavit of Harry P. Sakellans 1n suppor; of Plaintiffs Motion for S_umrnart}./
Judgment) (R. pp. '322-24). Mr. George Buchanan also proyided‘an a_fﬁdavit, testifying that hei

“was the sole member and manager of 2nd Avenue Holdings, LLC (“Second Avenue Holdings”),'
* which he forrned- for real estate investment,.. and that éecond A\}enueAHoldings bid at the second
foreclosure sale held on October 4, 2012, ‘in the 'Foreclosure Action.l. (Afﬁdavit of Second
Avenue Holdings in Support of Plaintiff’s.Motion for Surnmary ludgment p. 1) (R. p: .‘325). :
Second Avenue Holdings was the successful bidder atthis second sale, with avhid of $7,l60,000. |
(fd.) (R. p. 325). Mr. Buchanan further averred that Second Avenue Holdings paid a bid deposit '
of $500,000 on October 4, 2012, and late'r assigned this bid to the Trust. (/d.) (R. pp. 325-2.6)'.- .
On Octoberi 19, 2014, Appellants ‘Vl3ruce Green and CIiff Redd :ﬁled afﬁdavits, in "
" opposition to summary judgrnent, averring that Mr. Buchanan forined Second Avenue Holdings
; on-vSepternber :1,(‘), 2012 (six diay‘s after the Trust’s bid at the' ﬁrst foreclosure sale) for.the
apparent.purp'ose of bidding at the second"‘ups'et” sale';.that all of their prior dealings with jthe.

Trust concerning the mortgage or property were with Mr. Buchanan hlmself not any Trustee .

"~ and that upon information and belief, Mr. Buchanan established Second Avenue Holdlngs to" .

attempt to keep the subject property with the Trust after leamlng of third parties who 1ntended to
present an “upset bid” at the second foreclosure sale where the Trust was forbidden by law from

‘ ‘blddll’lg (Afﬁdav1ts of Chff Redd and’ Bruce Green in Opposmon to P1a1nt1ff’s Motlon for



- Summary Judgment pp. 1-2) (R pp- 3.27';2.53, 330-331).'; Mr Green and Mr. Redd further averred_p -

that Second Avenue Holdings was the hrgh bidder at the second sale and assigned its bid to the

Trust for no consideration, thereby.indicatln'g that it was acting on beh_alf of the Trust'when it.b‘id :

at the second sale, which was a violation of :the foreclosure statutes allowing for a deficiency
Judgment and Wthh chllled bidding at the second sale. (Id p-2) R. pp 328, 331)

On March 1, 2016, Stephen W11k1nson was- substltuted for Harry P. Sakellaris as Trustee,
and the caption was amended to reﬂect;this change as well as the removal of William Otha Bodie
as-a defendant'.. (Order Amending Caption and_Substituting Counsel filed March 1, 2016) (R. p. -
N ., . o : ‘ . ,

On March 1, 2016,'the Court, Without elaboration, denied Plaintiff’s motion for summary
| judgment on Appellants’ Counterclaims and _state'd, that the matters could be raised at the directedv ‘ -

verdict stage: (Orderp 2) (R. p. 6). |
On March 1, 2017 Respondent ﬁled a Motron to Dismiss, seekmg to dismiss the .
counterclarms of Appellants for lack of subject matter jurisdiction under Rule 12(b)(1) (Motion
to Dismiss p. 1) (R. p. 333). Respondent contended that"the counterclaims were an improper
collateral attack on.the order for l‘oreclosure a_nd: l).eﬁcie‘ncy Judgment obtained “against th‘e‘l'
Borrower in the prior Roreclosure Action.‘ (Plaintiff’ s Memorandum in Support of Motion to
DlSl’IllSS Counterclalms 22 2- 3 & Ex. A) (R pp 336- 63) ! Respondent further contended that.

- “the [B]orrower, not defendant guarantors, is.in pnvrty of contract w1th the [Respondent]” and R

therefore that the Appellants as guarantors ‘fhave no standing to assert such claims and are not :

! The Defendants in the instant action were not named defendants in the Foreclosure Act1on and
the Borrower went into default and did not defend. (Zd. at Ex. A (Master in Equity’s Order and
Judgment of Foreclosure and Sale (“Foreclosure Order™)) at p. 1-2) (R. pp 342, 345)

4



perm1tted to raise them e1ther before the Master [m the Foreclosure Actlon] or in subsequent
: proceedmgs such as the 1nstant act1on ” (ld. ) (R p- 337) |

On June 2, 20l7; followmg a heanng on_May 8, 2017, Judge R. Ferrell Cothran, Jr.
denied the Motion to Dismlss, mling.'that itl“is uncontested that Defendantsin this case were not
" parties to the Foreclosure [Action]” and therefore that the deﬁclency judgment is not the law of E
the case with respect to the Defendants in the instant action. (Order Denying l’laintiff’ ] Motlon
to. Dismiss p. 2) (R. p 8). He Afurther; r'uled'that Defendants’ counterclaims “are.not contesting _
[or seeking to overturn or otherwls‘e attack_;]' the Deflciency Judgment that Plaintiff obtalned
against [Borrower] in the Foreclosure ,[Action]” 'but : inst'e'a_d are seeking “to hold the
‘ [Respondent] accountable for an balleged violation of the foreclosure upset bid statute found at
South Carolina Code Ann. . § 15-39-720." (fd. at 2-3) (R. pp. 8-9)'.' |

On September 5-6, 2017 the matter went toa Jury trial before Judge R. Knox McMahon
(Tr. p. 1) (R. p. 94). After both sides rested the1r case, “the trial Judge entered a dlrected verdict
for the Respondent on the ‘basis that, even if there was a v1olat1on of the foreclosure b1dd1ng
statute S.C. Code Ann. § 15- 39- 720 (Wthh the trial Judge assumed for purposes of a directed
Verdrct) such a Vlolat1on would not prov1de a defense to the- Defendant ] guarantles on the debt. |
(Tr. pp. 132 33) (R. pp. 225-26). On September 7, 2017, the tr1al court issued a Form 4 Order
directing a verdict in the amount of $4 781 882 65. (Order dated September 7 2017) (R pp lO-
11).

On Friday September 15, 2017 Appellants served a M0t1on for New Trial. (Motion for
New Trial) (R. pp. 291 93) On September 18 2017 Appellants served an Amended Motlon for‘ :

New Trial or'in the Alternative to Alter or Amend the Judgment of the Court (“Amended




Motion7’)‘. (Amended Motion for New Trral or in the Altemative to‘Alter or Amend the
| Judgment of the Court) (R pp. 294- 96) |
- On June 29, 2018 Appellants receii/ed wntten notice of entry of the Order denying the
' Amended Motion (entered on June 29, 2018) (Order) (R pp 12- 15) and timely served their
Notice of Appeal w1th1n thirty days of receipt on July 23, 2018, (Notice of Appeal) (R pp 365-
~69), appealing from (1) the Order of Judge R. Knox McMahon, announced at trial on September *
6, 201‘7, and entered September 7, 2017, granting Respondent"simotion for a directed verdict
“and (2) the Order of Judge R. Knox McMahon entered June 29, 2018 denying Appellants
‘Amended Mot1on for New Trial or in the Alternative to Alter of Amend the Judgment of the
Court. The Orders are appealable pursuant to S. C Code § 14 3- 330(1) (prov1d1ng for appellate
review of final Judgments in actions commenced in the court of common pleas) and (2)
(prov1d1ng for appellate review of an order that refuses a new'trlal)

, ‘STATEMENT OF THE FACTS

This case involves a loan‘by' the Trust to the B'orrower in the -amount of §$8, 728 500,
Wthh was secured by 1400 acres of commermal property valued at $30 Million and guaranteed
'by the Defendants (Tr pp- 68, 85 & Pl Exs. 6-9) (R. Pp-. 161, 178, 266 81). One of the
guaranties (“Guarantles”) was executed by Appellant Redd. Green Investments, LLC and
l)‘efendant Anderson North Augusta, LLC,and the otller was executed by Appellants A. Bruce
Green and L. CIiff Redd and the other'individual Defendants. (Pl Exs. 8-9) (R. pp. 276-81).
The ‘two Guaranties are substantially sirnilar and ‘provride,' in part, that the’ Guarantors will
guaranty the debts “of Borrower . . . in, accordance with the.terr_ns of any such notes . . . or
agreements”; that the Lender may surrender or compromise collateral “with reasonable noti_ce” to “

' the Guarantors; that the Guarantors have a “right of recourse to security for the debts and



obligations of the Borrower to' Lender” if the Guarantors pay the debts in full and that “the hlgh
' bid at the Jjudicial foreclosure sale w1ll be appl1ed to the debt” in the event that the Trust were to
foreclose on the collateral (/d.) (R. pp. 276-81). .

Prior to the 1nstant action- against the Guarantors the Trust 1n1t1ated a foreclosure actron'
agamst the Borrower but not agamst the Guarantors (Tr. pp. 68 87) (R pp l6l 180) The
- Borrower did not defend the action and defaulted (Id. p. 70 & P1. Ex. l) (R. pp 163 230). The
court entered a default Judgment of* foreclosure agalnst the Borrower and ordered the property to j
be sold at a foreclosure auction w1th the proceeds to be apphed to a total debt of $9, 450 662 50. .:
({d. p. 70 & P1. Ex. 1) (R pp. 163, 229 36) Because the Trust cla1med a deﬁc1ency Judgment
(id.) (R. pp. 163 234-35), it would be allowed under S.C. Code Ann § 15 39- 720 to b1d only :
one tlme with the sale then bemg held open for th1rty days to receive upset bids. -

At the foreclosure sale, the Trust bid $6 6 Mrll1on which was $2 9 Million less than the
debt and well below the $30 million value that the Appellants ass1gned to the property (Tr pp | B
52, 85, 88) (R. pp 145 178, 181).2 The sale was then held open for thirty days for upset bldS
(/d. pp. 52, 88) (R. pp 145, 181). At the close of thirty days, Mr. Buchanan himself appeared at
the auction, bid agamst other b1dders,- and won'. (Id.) (R pp. 145 181)" Mr Buchanan lndicated
that his bid was made on behalf of one his wholly owned LLCs and he assrgned his b1d back to

the Trust. (Id. pp. 52 -53) (R pp. 145 46) As outlrned by the Trust in its opemng statement at

" trial:

[T]he way that the two sales work is that at the first sale the person who'is
owed the money can put in a bid for the property. . . . There’s then a second sale,
what might be referred to as the upset bid, okay? At the second sale, the person.
who’s owed the money is not allowed to bid, nor is that party’s representative

2 The Trust itself valued the Property at $15 Million in the days following the sale. (Tr. p. 32)
(R. p. 125) Even at this value, the Property was worth well above the debt of $9 5 Mrllron



allowed to bid, and the reason for that is to try to encdurage the party who is
owed the money to put in the highest bid possible, okay? .. . ..

What happened in this case is at the first sale the trust put in a bid for 6.6
million. . . . .[A]nd then after that Mr. Buchanan, who was concerned that
someone else might come in and take this property and leave the trust in a
bad position, losing some money, decided that it would be better for one of his
companies to own it rather than the -- rather than somebody other than the ‘
trust. So Mr. Buchanan, on behalf of a company he owned called Second Avenue -
Holdings, LLC, it was a company he had set up to hold some property previously, -
went to the second sale and there were other bidders there and multiple bids were
put in. In the end, Second Avenue Holdings, LLC, won the bid and held the

property. '

After that point, Mr. Buchanan after consulting with some others and -the
trustee decided that it would be better from a tax perspective and from his
children’s perspective for the trust to hold onto that property rather than
Second Avenue Holdings, LLC. So Second Avenue Holdings, LLC, assigned the
bid that it won back to the trust so the trust could hold on to the property.

(Tr. pp. 52-53) (R. pp. 145-46 (emphasis added)).’

Second Avenue Holdings was solcly_‘(')\'zvnedv by Mr. Buchanan, (id. p. 111) (R. p. 204),_
'and it was creatgd six days after the Trust’s bid ai the first sale on Septembér 4, 2012, (id. pp. §6-
97 & Green Ex. 1) (R. pp 189-90,,283-84).* Its winning bid was for $7,160,000. (/d. p. 69 &

Pl. Ex. 5) (R. pp. 162, 265). That same day it dépbsited $500,000 toward its bid and, on October

24, 2012, ‘assigned its bid to the Trust for no consideration. (Tr. pp. 100-101 & Green Ex. 2)
(R. pp. 193-94, 285-86).5 The property then was deedéd from the Master in Equity to the Trust, . -

and the Trust claimed an exemption from the deed recording fee on the basis that it obtained the

3 A party is bound by the admissions of counsel at opening statement. 88 C.J.S. Trial § 267.
4 Mr. Buchanan contended at trial that he created this company several years earlier, but he was
impeached with the Articles of Organization revealing that it came into existence on September -
10, 2012. S.C. Code Ann. § 33-44-202(b) (“Unless a delayed effective date is specified, the
existence of a limited liability company begins when the articles of organization are filed.”).

5 The Assignment of Bid noted that the deposit would be returned to Second Avenue Holdings
less the Master’s commission and other court costs, and those costs were reimbursed by the
Trust. (Tr. p. 101 & Green Ex. 2) (R. pp. 194, 285). Thus, Second Avenue Holdings netted zero
dollars, and so there was no consideration.



deed as mortgageel,pursuant to foreclosure proceeding‘s;, (Tr. pp. 71-72 & PI.'Ex. 35 (R. pp. 164-
65,252, 261-62). | " ' . o

The Court then entered an Order of Deﬁmency agamst the Borrower in the amount of
$2,484,163. 95 on- October 26, 2012 which was amended to $2, 753 192.70, plus 15% annual
interest, on February 13, 2013 (Tr. pp.. 71 72 & Pl Exs 2, 4) (R. pp- 164-65, 249-51, 263- 64)
The net result was that the Trust, _which was not allovved to bid at the upset sale, ended up with
the property (valuedat $15 to $30 MilliOn)v as a result of a bid at the upset sale, and it ﬂé ended
up with a deficiency judgment of $2.8 Milli‘on (nowv$4.8 Million) even though the value of the

| property exceeded the total debt owed byrtheABorrowe;r. (Tr. pp. 3é, 52-53, 7l-73, 85 & Pl. Exs.
| 2-4, 10) (R. pp. 125, 145-46, 164-66, 178,.249-644,, 282).

After it obtained a Deﬁciency J udgment against the Borrower in.the Foreclosure Action,
the Trust brought the instant action against the Guarantors:see‘king to recover on the Guaranties '
The Appellants contended at trial that when M. Buchanan appeared at the upset sale andr
presented the w1nn1ng b1d he v1olated the Deﬁ01ency Statute S C. Code Ann. § 15 39-720, ’
because he was acting on behalf of the -Trust who was forbidden from bidding at the upset sale,
and therefore that the Trust is precluded from recovery on the Guaranties because it violated the
1mp11ed covenant of good faith and fair dealing with the Guarantors (Tr p- 123) (R. p. 216)

At trial, the Appellants presented a great deal of ev1dence supporting its contention that
Mr. Buchanan, and in tum his wholly owned entlty, Second Avenue Holdings was actlng on‘
behalf of the Trust at the second foreclosure sale. .Mr. Buchanan’s own testimony established
that he regularly and routinely acted on behalf the Trust in ‘its operations. He testiﬁed that he set
up the Trust and funded it outof his own assets, (zd pp 93-94) (R. pp. 186-87); thathe hold-s the

title of “financial advisor” of the Trust, (id: p- 111) (R. p. 204); and that he routinely identifies



4properties tc be put into the Trust, (id."p.‘ 110) (R; p 203) He further testified that he was the
. ‘one_who} identiﬁed the loan opportunity' to the .Borrower and met with the Appellants on behalf
of the Trust—wi.thout the Trustee‘—incrder to initiate the transaction. (Iel. p- 110) (R‘. p. 203).
The Trustee also obtained"hisconse’nt before proceeding with the foreclosure action in this
‘matter. (/d.p.95) (R. p. 188).

The Trustee Mr. Wllklnson concurred that the assets held by the Trust have “all been
put in there by Mr. Buchanan” in order to eliminate estate taxes and to beneﬁt Mr Buchanan’s
children. (/d. pp. 65-66, 74) (R. pp. 1.58-‘59, 167). He explained that his role as Trustee is to
‘ma'ke"“distr-ibutions for the health. education and welfare’; cf Mr Buchanan’s children. (Zd. p. |
65) (R. p. 158) He agreed that Mr. Buchanan gives ﬁnanc1al advice to the Trust bnngs most of
the mvestments to the table, and makes recommendatlons about buylng or selling property. (Id
pp. 76, 78) (R. pp. 169, 171). Mr. Wilkinson conceded that he has never turned down one of Mr.
Buchanan’s recommendatrons. '(Id. p- 79) (R. p. 172). He even referred to the Trust loaning -
money to the Bdrrower as. it' it were Mr.'Buchanan himself loaning the money: “Mr».\Buchanan
was contacted by someone . . . [who] ton- hi.rn there was an opportunTty” and that “if he .wanted
to loan some rnoney, youknow,’thére vuas an. opportunity to make some money.” (Td. pp. 66-67 .
(emphasrs added)) (R. pp 159-60).

STANDARD OF REVIEW

“When considering a directed verdict motron, the trial court should view
the evidence and all reasonable inferences in the light most favorable to the non-
moving party. If more than one reasonable inference can be drawn ... the case

“should be submitted to the jury. The trial court should be concerned only with the'. '
- existence or nonex1stence of ev1dence not its cred1b111ty or weight.

S.C. Fed. Credzt Union v. Higgins, 394 S. C 189, 193—96 714 S.E.2d 550 552 53 (2011)

(internal quotations and citations omrtted).‘ “The trial court must ehnnnate from its consrderation
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all evidence contrary to or in conﬂ.ict with the eyidence favorable to the nonmoving party and
give to the nonmoving party every favorablev inference that the facts reasonably suggest. | Small v.
Pioneer Mach Inc., 316 S.C. 479, 482, 450 S E.2d 609, 611 (Ct. App 1994). - “In essence, [the
appellate court]- must determine whether a Verdict for a party opposing the motion would be
reasonably posmble under the facts as liberally construed in his favor.” Bultman v. Barber, 277
S.C.5,7,281 S.E.2d 791,792 (1981) |
 ARGUMENT
.This appeal presents the qu‘estion of whether a,‘mortgagee is precluded from recovering a

deficiency judgment 'against’a‘ guarantor ina Vsubsequent action when the mortgagee fails toname
the guaranto‘_rvin: the initial foreclosure action and; Violates the Deficiency Statute by bidding at
the upset sale‘. ThelDe'ﬁciency Statute exists in_ orcler to-protect a mortgagor and any guarantors
from the foreclosure sale of a property below market value by requiring the mortgagee (or
anyone acting on its behalt) to b1d only one time—not knowmg how high the later biddmg
ultimately will go—_thereby requiring the _mortgagee to give its best and highest bid so as not to
lose any yalue in the‘ property to an upset bidder. If a mortgagee (or someone on its behalf)
could bid at the second "‘upset”v sale, then the mortgagee no longer would be required to present
its best and highest bid.: |

| Thus,the Appellants respectfully ask this Court to hold that the trial court erred_by ruling
as a matter of law that a mortgagee’s violation of S.C. Code § 15-39-720 in a prior foreclosure
action cannot serve as a defense (yvhether by breach of the implied covenant of good faith and
fair dealing; waiver, unlawful act, or unclean hands) to a jsuhsequent action vfor breach of

guaranty when the guarantor was not party to the prior foreclosure action.
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In addition, the Appellants seek a. ruhng that a violation of the Deficiency ',Statute
'constitutes a defense as amatteroﬁaw_(whether by breach of the implied covenant of good faith
and fair- dealing, waiver,} unlawful act, or unelean hands) toa subseqhent action. for breach of

guaranty when the guarantor was not party to the pr10r foreclosure action.

I. THE TRIAL COURT ERRED BY RULING AS A MATTER OF LAW THAT A
' MORTGAGEE’S _VIOLATION OF S.C. CODE _§ 15-39-720 IN ‘A PRIOR
FORECLOSURE ACTION CANNOT SERVE AS A DEFENSE TO A
SUBSEQUENT ACTION' FOR BREACH OF GUARANTY WHEN THE
GUARANTOR WAS NOT PARTY TO THE PRIOR FORECLOSURE ACTION, -

A. The trial court directed a verdict against the Appellants even though it assumed
a violation of the Deficiency Statute by the Trust. -

.Appelll‘ants' oppo.s.ed the .Trust:’s motion for directed verdict on the basie that it was
- precluded 'frOm rec'0very under the Guaranties on the basis of ‘a‘ violation of the Deﬁeiency
Statute’ const1tut1ng a breach of the 1mp11ed covenant of good falth and falr deahng, unclean
hands waiver, and/or unlawful act. (Tr pp. 123, 129; Amended Motion) (R pp- 216 222 294-
~ 95). The trial court d1rected a Verdlct agalnst Appellants on the basis that 4 v101at10n of the
Deﬁelency Statutetwas fot a defense to the payment obllgatlon on the Guaranty. After outlining
the standard of review for a directed verdtct, the court’s reasoning and decision are set forth in

‘ full as follows: |

- Although I think there is.more than one inference that can be drawn from -
- parts of the testimony, I do not think they are significant. Even if -- and that -- I
say it like that because I'm not interested in the weight of the evidence but the
existence of .the eviderice. If we’re looking at the evidence in the light most
favorable to the Defendants, there was a violation of Section 15-39-720, upset bid
~within thirty days on foreclosure or execution sale. That’s an inference that.can

be drawn. To this Court that makes not a whit of difference. Not a whit of
difference. I look at Plaintiff’s Exhibit Number 8, Plaintiff’s Exhibit Number 9,
which [are] the guaranty agreements that are the documents upon: which this
lawsuit has been brought. I do not think a violation of the statute that I just cited
is a defense on a guaranty of a debt. Again, tight-roping -- not tight-roping, but
following the standard of directed verdict, drawing that inference, it would be in
the light most favorable to the Defendant and I do not think there was a violation.
I don’t think you can-turn Rambo into Superman or Superman into Rambo
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Second Avenue Holdings is not the 1rrevocable trust.’ They re two separate and
distinct legal existing entities so for that reason I will direct a verdict for the
Plaintiff in the amount of the deﬁcrency Judgment and the interest for that -
$4,781,882.65.

(Tr. pp. 132-33) (R. pp. 225-26).

Following aquestion by Appellants" counsel the trial judge clarified that he assumed a

vrolation of the Deﬁcrency Statute for purposes of the dlrected verdict:

#e

And I understand and I cited the statute As1 say, I-don’t want to wergh
the evidence and say it’s -- based on my ruling that there wasn’t a violation; T
assume there was a v1olatron of the statute. for purposes of my ruling. '

(Id p. 133) R.p. 226)

Although the trial ‘court clari'ﬁed that-it V\;as assuming a violation of the .Deﬁciency'
Statute for purposes of 1ts ruhng, the trral court also recogmzed that “the ev1dence in the l1ght1
most favorable to the Defendants [showed] there was a vrolation of Section 15-39-720.” (Id p-
132) (R. p.. 225). _Nonetheless, the court did not set forth the specific basrs as to 'whx or how it
ruled that such a violation could not operate as a defense to the Trust’s claims onthe Guaranties.

woeow

B. A guarantor may defend an obligation_to pay the debt of the borrower on the
basis that the lender breached the implied covenant of good faith and fair .
dealing by impairing the guarantor s right to receive the benefit of the collateral

As an initial matter, the rulesfor- interpreting contracts apply to guaranties: P

A guaranty is a contract. The cardinal rule of contract interpretation is to
ascertain and give legal effect to the parties’ intentions as determined by the
contract language :

In construing a contract, it is axiomatic that the main concern of the court
is to ascertain and give effect to the intention of the parties. If its language is..
plain, unambiguous, and capable of only one reasonable interpretation; no
construction is required and the contract s language determines the mstrument s
force and effect ‘

On the other hand, a contract is ambiguous when its terms are capable of
having more than one meaning when viewed by a reasonably intelligent person
who has examined the entire agreement [A] court will construe ahy doubts and
ambiguities in an agreement agarnst the drafter of the agreement



CoastalStates Bank v. Hanover Homes ofS C, LLC, 408 S. Cv 510, 518-19, 759 S.E.2d 152, 157
(Ct. App 2014) (citations and 1ntemal quotatrons omitted). |

| “In addition, “[u ]nder South Carolina law, there ex1sts in every contract an 1mphed
" covenant of good farth and fair deahng ? Shelton v. Oscar Mayer Foods Corp., 319 S.C. 81, 91,
459 S.E.2d 851, 857 (Ct. App. 1995), affd, 325 8.C. 248, 481 S.E.2d 706 (1997) (emphasis in -
original). The ess.e’nce of this obligation is “that neither party will do anything to impair the"

other’s rights to receive benefits under the contract.” Te adlock Painting Co. v. Maryland Cas.

Co., 322 S.C. 498, 500 473 S.E.2d 52, 53 (1996). (mtemal quotatlons omrtted) (emphas1s added)
This implied obhgatlon of good falth on the part of the lender gives a guarantor a defense to
payment under a guaranty when the lender breaches the implied obhgatlon See Commercial
Credzt Corp v. Nelson Motors, Inc., 247 S C. 360, 362 70 147 S.E. 2d 481, 481-85 (1966)

The Nelson case is instructive because it involved what in essence was a suit on a
guaranty, and the defendant guarantor suecessfully interposed a defense based upon the failure to
comply Vyith the implied obligation of good faith and fair dealing. In Nelson, an automobile
dealer sold automobile loans (made to third' party consumers) to a ﬁnance company and agreed
to pay the balance of any ‘unpaid loan foll_o‘wing‘ the repossession and sale of the \'/ehicle'by the
finance company. Id. at 362, 147 S.E.2d at 482{ This arrangement in essence was a guaranty of
the loans by the deal‘er. The finance company‘ brought 'anaction against the dealer for breach ot
the guaranty agreement and‘the dealer asserted a defense that the‘ finance company had an
1mpl1ed duty to use reasonable d111gence to collect payments before seeking payment from the .

' dealer Id. The ﬁnance company moved to strike this defense and countercla1m and the court - ’

denied the motion on the basis of the implied coyenant of good faith and fair dealing:
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Although 1mp11ed covenants are not favored in the law ‘Nelson’s reliance
is upon the settled principles that_noncontradictory terms may be implied in a
contract in order to effectuate the manifest intention of the parties when the A
circumstances warrant it, and that there exists in every contract an implied
covenant of good faith and fair dealing.

Id. at 366, 147 S.E.2d at 484 (emphas1s added)

The court added “Although no obllgation is expressly 1mposed “unlimited author1ty and

discretion are conferred on [the finance company] 'to_deal with the obligors without notice to or - -

consent by .[the dealer]. Yet, [the. dealer] had the greater pecumary stake in the successful -
collect1on of the accounts. Id. at 369, 147 S.E.2d at 485. Thus the court ruled 1t was “fairly
arguable that [the finance company] was 1mp11edly obligated to pursue the collect1on of the
“accounts with reasonable and customary" dillgencez and so-,1t.denied the finance company’s '
motion to strike the defense. Id. |

- Numerous cases from multiple jurisdiCtions hold, in ‘the context of ja loan guaranty, that
‘the guarantor mayidefend against an action on the guaranty on the basis that the lender breached -
the implied obligation of good faith and fair dlealing as a result of the lender’s impairmient of the o
“collateral or other wrongdoing. See, eg Uni'on Bank, N.A. v. Bltznchard, 194-Wash. App. 340,
362—63, 3‘78‘ P.3d 191, 202-03 (2016) (holding that the implied. duty ‘of' good faith and fair
dealing is a potential defense‘of aguarant'or)‘;_th ) Westminster: Ba‘nkV.N.J. \2 Lhmker, 277 N.J.
Super. 491, 500, 649 A.2d 1328, 1333 (Ap’p.'DiV. V1994) (holding that guarantor majr “defend
against,enforcement of lender’s rights_ where the lender has engaged in bad faith, misconduct or
" the like” in a circumstance where the lender colluded with a third party to ’back out of contract
with borrower'and purchase from 1'é£ider following foreclosure, thereby allowing the lender to~
: tal_ce' the proceeds of the collateral iwhile not reducing -the guaranties'by the value of the‘.

collateral); Merrill Lynch Bus. Fin.' Servs. Inc: v. Plesco, Inc., 859 F. Supp. 818, 828 (E.D. Pa." -
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| 1994) (“[Lend.e'r’vs]i motioﬁ_to dismiss fhé,_Guarantérs’ sefoffs‘and coﬁnterclairﬁs and/or to strike
their affirmative defenses will b¢ deniéd .Aiin‘solfar éé it is ‘predi‘catedA upon the tﬁeory that the
Guarantors are prccludedlfrorﬁ asserting [lender’s] alleged bad faith 1n disposing of [] collateral

as either an afﬁfmative defense or as the basis ofa count_ér-claim.”)6 .
C. South Carolina law has béen amended in order to protect guarantors from the

impairment of collateral by lenders, which must be read mto the lender’s
implied obllgatlon of good faith.

Mahy of these cases where the guarantor relied upon a defense that the lender violated

the implied obligation of good faith and fair dealing involved a lender whb impaired the value of

¢ For additional authorities, see also, e.g., Fifth Third Bank (Chicago) v. Stocks, 720 F. Supp. 2d "
1008, 1011-13 (N.D. IIL 20'10) (finding a dispute of fact as to whether bank complied with the
‘obligation of good faith and fair dealing required denial of bank’s motion for summary
judgment); Daystar Const. Mgmt., Inc. v. Mitchell, No. CIV.A. 04C-05-175JRS, 2006 WL .
2053649 (Del. Super. Ct. July 12, 2006) (holdmg as a matter of first impression that a guarantor ‘

could raise the violation of the covenant of good faith and fair dealing as a defense); Chem. Bank
v. Paul, 244 Tll. App. 3d 772, 780-83, 614 N.E.2d 436, 441-43 (1993) (holding that guarantor
- could rely on the defense.that lender violated the implied covenant of good faith and fair dealing
in not reducing the guarahty as agreed); BA‘Mortg '& Int’l Realty Corp. v. Am. Nat. Bank & Tr. ,
Co. of Chicago, 706 F. Supp. 1364, 1376 (N.D. IIl. 1989) (holding that a guarantor could assert
as a defense the mortgagee’s breach of covenant of good faith implied in every contract, as
implied covenant of good faith reflected strong public policy judgment); Dorsy v. Maryland Nat.
Bank, 334 So.2d 273, 274 (Fla. Dist. Ct. App. 1976) (“[T]he law imposes on the creditor an
obligation not to deal with the debtor or ahy sécurity for the-debt in such a manner as to harm the
interest of the. guarantor ” (cmng 38 Am. Jur. 2d° Guarantys 126 (1968)); see also AAR Aircraft &
Engine Grp., Inc. v. Edwards, 272 F.3d 468, 472-73 (7th Cir. 2001) (holding that guarantor of
debtor’s secured debt could not waive right to commercially reasonable disposition of collateral
on debtor’s default, where lender foreclosed on collateral and purchased it at a fraction of its
- 'value at a commercially unreasonable foreclosure sale, thereby creating an “absurd . . . windfall”
to the lender); Nat’l Westminster Bank N.J. v. Lomker, 277 N.J. Super. 491, 497, 649 A.2d 1328,

1331 (App. Div. 1994) (“Related to this obhgatlon [of good faith] is the requirement that a lender, ‘
not ‘unjustifiably impair’ any collateral. [and] the defense of impairment of collateral is
availableto a guzigantbr just as much as to the debtor.” (citations omltted_)).
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collateral to the detriment of the guarantor. South Carolina similarly does not allow a lender to
. impair collateral so as to result in damage to a guarantor. As provided by statute:

If the obligation of a principal obligor is secured by an interest in collateral,
another party to the instrument is a secondary obligor with respect to that
obligation, and a person entitled to enforce the instrument impairs the value
‘of the interest in collateral, the obligation of the secondary obligor is
. discharged to the extent of the impairment. The value of an interest in
-collateral is impaired to the-extent the value of the interest is reduced to an |
amount less than the amount of the recourse of the secondary obligor, or the
. reduction in value of the interest causes an increase in the amount by which the
amount of the recourse exceeds the value of the intérest. For purposes of this
subsection, impairing the value of an interest in collateral includes ...
failure to comply with appllcable law in disposing of or otherwise enforcmg
the interest in collateral. '

S.C. Code §" 36-3-605(d) (emphasis added). Comment 7 to this statute recognizes ithat
“Subsection (d) is based on Restatement of Suretyshlp and Guaranty Section 42 and. deals with
the discharge of secondary obhgors by 1mpa1rment of collateral ” ]a’ cmt. 7. In turn, Comment f
to Section 42 of the Restatement notes: | o

If a secured party disposes of collateral in contravention of the mandated -
procedures, it is likely that the proceeds will be smaller and, therefore, the
deficiency owed by the secondary obligor will likely be greater. Accordmgly, '

" disposition of the collateral in a_manner inconsistent with _governing law

' constitutes impairment of collateral. In some jurisdictions, improper
disposition of the collateral prevents recovery of any deficiency from the
principal obligor even in the absence of demonstrated loss. The effect on the
secondary obligation of such a bar on seeking a deﬁmency from the principal
obhgor is considered in § 44. :

Restatement (Third).of Suretyship & Guaranty § 42 cmt. £(1996) (emphasis added).

Further in the related context of the apphcatlon of Section 36-3- 605(a) Wthh concerns
. the d1scharge of a guarantor when the pr1n01pal obligor is d1scharged our Court of Appeals
acknowledged the guarantor’s argument ‘that the revisions to. the' UCQ in South Carolina
v“indicate_our Legislature intended to nrourde the Restatement'protections to guarantors,” which o

promote “‘the prevention of opportunistic beha'\:/ior by the bank and the borrower without regard
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to the eonseqﬁences to the gua_rantor.”" CoastalStates Bank v. Hanover Homes of S.C., LLC, 408
S.C. 510, 520, 759 S.E.2d 152, 158 (Ct. App. 2014). In CoastalStates, the Court of Appeals
reversed the gretnt of éummary jud'grh'ent in lender’s fa\}or where “the éuaranties .c‘reated ‘an
ambiguity” as to the obligations.i Id. at 524, 759 S.E.2d at 160. The prohibitions, 1n the UCC and
Restatement aéaihet impairmerit of ‘cc‘)llate_ral must be read into anti inform the lender’s implied '
obligation of good faith and fair dealing in order to prevent self-serving action by the lender that
hatrms 5 guarantor. A_ | | | | | “
D. The Gilaranties at_issue _contemplated that the Guarantors relied upon the
collateral ‘and upon the Trust’s compliance with all bidding procedures at a
foreclosure sale in order to produce the highest and best bid at such sale, and as

a_result the Trust’s violation of the Deficiency Statute was a breach of. the
Guaran‘ties and the implied obligation of good faith and fair dealing.

‘The defense offered by the guarantors at trial, which was rejected by the trial court is that
.' the Trust breached the 1mp11ed obhgat1on of good falth and fair deahng when it v1olated the
. Deficiency Statute, th_erehy ,pre_cludrng reeoyery on the guaranty.‘(i It 1s first necessary to

understand the operatiorr of the’ Deﬁcieney StattUte and how it irhpaets the‘i.iability' on _the
‘ Quara’nties. o |

1. The Trust violated the Deﬁciencv Statute to the detriment of the Guarantors. '

By operation of S.C. Code Ann. § 15-39-760,7 S.C. Code § 15-39-720,8 (the'Deﬁcie‘ncy '

Statute) allows a mortgagee to obtain a'deﬁciency judgment against a borrower if, and only if,

7 Under Section 15 39-760, the provisions of section 15 39-720 do not- apply when the lender

expressly waives” a deficiency judgment against the borrower, in which case the sale is not held
open for thirty days, and compliance with the bid must be made immediately. Id. § 15-39-760.
In this manner, a lender who wants to retain a deficiency judgment against the borrower (ie, a -
Jjudgment in the'amount- that the debt exceeds the high bid at the foreclosure sale) must comply
with section 15 39 720 and hold the bidding open for thirty days.

8 The statute provides in full:
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the mortgégee bids one time on the ﬁrsf 'day of the foreclosure auction and the bidding is then -

held open for thirty days to receive upset bids, With a final auction Occurring\on the thirtieth day.

Id. § 15-39-720, -760. T'hvé"l')éﬁc'iehcv Statute forbids the mortgagee, or “all persons acting

_in_his béhalf.?’ from bidding a seébhd time or ovf'fe'ring ér’l.upset b‘igi‘atv the final aucfi(;n. Id.
§ 15-39-720 (emphasis added). | o | |
« In this way; the Deficiency Stat‘lzlvté_‘ protects Bonowérs and gugrantors by requirin‘g fhe
mortgagee to make ‘i.ts. best’ gnd higﬁést bid on :t'he‘ﬁrSt day of the sale, wllli'qh‘:in turn‘fr;inimize‘s
or even 'teliminaies »aﬁy dcﬁ’ciency.v See 27 S.C. Jur‘. Mortgag:es_ ,§\ 128 (“This effecti\./e'ly forcés
the mortgégeé to enter zfllis hig‘he'st. and be:stf- bidA at lthve. ihitiél s-avle.'); se‘e.also‘Holliday V.

McFadden, 188 S.C. 187, 198 S.E: 392, 394 (1938)'(“[T]he: policy of the Statufe‘ is to prevent

In all judicial sales of real estate for the foreclosure of mortgages and sales in
execution the bidding shall not be closed upon the day of sale but shall remain
open until the thirtieth day after such sale, -exclusive of the day of sale. Within
such thirty day period any person other than the highest bidder at the sale or any

- representative thereof in foreclosure and execution suits may enter a Higher bid
upon complying with the terms of: sale by making any necessary deposit as a -
guaranty of his good faith, and thereafter within such period any person, other
than such highest bidder at the sale or any representative thereof, in foreclosure
suits may in like manner raise the last highest bid, and the successful purchaser |
shall be deemed to be the’person who submitted the last highest bid within such
period and made the necessary deposit or guaranty. But the mortgagee or his
representative shall enter such bid as he desires at the time the sale is made, and
he and all peisons acting in his behalf shall be precluded from entering any
other bid in any amount at any other time except the single or last bid made by
him or in his behalf at the sale. If the-thirtieth day falls on Sunday the bidding
shall be closed on the Monday immediately following. - o

The bidding shall be reopened-by the officer making the sale on the thirtieth day *
after the sale, exclusive of the day of the sale, at eleven o’clock in the forenoon
and the bidding shall be allowed to continue until the property shall be knocked
down in the usual custom of-auction to the successful highest bidder complying
with the terms of sale. The sales officer shall announce the sales about to be
closed and shall receive the final bids in such sales in the order determined by
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property being sold at judicial sales for sacrifice ‘prices.""). - Indeed, the Trust admitted in its

opening statement that the p,urpose of this bidding scheme “is to try to encourage the party who
is owed the money to put in-the highest bid possible.” (Tr. p. 52) (R. p. 145). By forc'ing the
mortgagee to only bid one time tat the initial sale, the mortgagee rnust :offer a bid of fair market "
value or risk that a third party will outbid it at the second sale and thereby in essence take from.

the mortgagee what the mortgagee could have received in payment for the debt. Because the -

provisions allowing for a deficiency judgment do not apply when a mortgagee waives the
deficiency and competes with other bidders, the mortgagee should not gain the benefit of a
deficiency when it (or someone on its behalf) violates those provisions by bidding at the ,second

sale.

The operation of this statutory scheme is best conveyed by way of an example. Assume a -

- property is worth $1,000,000 and that the lender is owed'$800 000 If the lender were to bid any

amount less than the debt of $800,000, it nsks an upset bid, thereby leavmg it with some portlon :

of the debt unpa1d For example if the lender bid $500 000, then an upset b1dder could b1d

$500,001 and take the - property The lender then would have $500 001 and a deﬁcrency,

judgment of $299,999. But the’ scheme seeks to avoid this result by incentivizing the lender to
A bid the full amount of the debt of $800,000. In- doing so, the lender either will have the high bid
and take the property valued at $1 OOO 000 which is well in excess of the debt of $800, OOO ora

third party will give an upset b1d resulting in the full payment of the debt Either way, the lender

| is compensated in _full for the debt. Thus, the statutory scheme incentives the lender to bid the

~ value of the debt (or the fair market value of the property if less than the debt).
ThlS example also reveals how an unscrupulous lender m1ght manipulate the system to its

| “advantage in order to obtain both the property and a deﬁciency judgment, if it is allowed to do

20



what Respondent did here. Whereas a scrupulous lender would be' incentiviied in'the'above
example to bid thefull amount of its debt‘ofi $800,000 (vyhich yvould eliminate any deﬁ'ciency)' |
an unscrupulous lender who was w1ll1ng to v1olate the statute m1ght underbld at the first sale with -
a b1d of $400, 000 knowmg that it could send a representat1ve to the second sale to preserve the
value of the. property by b1dd1ng agamst any upset bldders up to-the amount of the debt Thus, 1f '
a third party bid up to $500,000 at the second sale, then lender’s representatlve could take the
property with a high bid of $500,001 and then assign its bid b,ach :to’“'the -lender.v In this manner,
the lender would hold both the property (yalued at $1,0t)0,000) q__nd a deﬁci‘en\cy judgment in the
amount of $299,999.l _l“his would result in a Windfall valued at '$l,2"99,999_-‘as com_pared to a debt”
of only $800,000, .and the borrower (as yvell as any guarantors) would continue to be obligated to
the lender for the deﬁciency in the. xamou'nt of $299,999 even thoztgﬁ the lender ’unciuestionably
had been paid i in full Th1s example shows one reason why the statutory scheme does not allow
the lender to bid at the second sale and requlres the lender to make its h1ghest and best b1d at the
first sale. It also shows the 1mportance of alloyvmg a guarantor who- was not sued in the 1m‘t1al_
foreclosure action to_interpose a defense to payment in a subsequent action on the guaranty.

2. The T, rus’t‘ _violation of the Defi czéncv Statute to_the. detrtmetrt of the

Guarantors constituted a breach of the implied covenant of good faith and fair
dealmg in the Guaranttes and therefore precluded recovery.’

As a result of the Trust’s V1olat10n of the Deficiency Statute, the Appellants’ argued at
trial that the Trust breached the 1mpl1ed 0bl1gat1on of good fa1th and. fair deal1ng in the
Guaranties and therefore should not be able to recover under the Guaranties. The trial J.udge..
assumed for the purposes of a directed verdict. that the Trust in fact sent a 'representatjve to the. '
second “upset” auction in violation of the‘Deﬁciency Statute, but .nonetheless he}ld’. that such a-

violation could not be a defense to the Guaranty. This tuling was error under applicable South -
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Carolina law. As in CoastalStatés, the Guar'antre,s’at issue here create sufficient ambiguity such

that a jury could constrie them—and the coneonqitant obligation of good faith and fair dealing '

1mposed by Nelson related case 1aw and S. C Code § 36- 3 605(d)—to require the lender not to o

v1olate the Deﬁc1ency Statute which 1mpa1red the benefit of the collateral to the guarantors :
because it allowed the Trust to avord'_._presentrng its hrghest and best bid on the ﬁrst day of the
foreclosure sale. As a result, the Violation: ‘o‘f the‘lDeﬁciency Statute breached the implied
obligation of good faith andprecludes recovery. T - |
The Guaranties eontain at least three terrrls reasonably lndicatlng that the Appellants are
entitled to the beneﬁt of the collateral secunng the underlylng debt and of the protectlons of the

Deficiency Statute. (Pl. Exs. 8-9) (R pp. 276-81). First, the Guaranties prov1de that Lender may

only “compromise’ collateral “with reasonable notice to the undersngned,” @id. p. 1 (emphaS1s
added)) (R. pp. 276, 279), which demonstrates a reliance upon the collateral by the Appellants as
well as a prohibition against the Trust unilaterally compromising the collateral. Second, the

Guaranties also provide that the Appellants have a “right of recourse to securitv for the debts

and obligations of the Borrower to Lender” 1f and When they pay the Borrower ] obhgat1ons
(ld.p.2 (emphas1s added)) (R. pp. 277 80). This language also demonstrates a reliance upon the
| collateral by the Appellants and 1mp11es that the Trust should not impair the collateral when the
Guarantors have right to pay the debt and then seek recourse from the collateral. And, third,

perhaps most'sighiﬁcantly, the Guaranties include bold language in all capital letter stating that

: “THE HIGH BID AT THE JUDICIAL F ORECLOSURE SALE WILL BE APPLIED TO

THE DEBT REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED
PROPERTY.” (Id p- 3) (R. pp 278 281) This language expressly focuses on the 1mportance

of the high bid at any foreclosure sale and it follows that the Appellants are relylng upon a fair
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' bidding process in accordance withllaw in order to produce the highest possible high hid. The
clear implication is that the lender must, not engage in any behavior that would undermine the
high bid. | |
These several provisions Within the Guarantles demonstrate that the parties speciﬁcally ‘
contemplated that the collateral must be preserved for the beneﬁt of all parties, ‘including the
Guarantors. Further, the final statement concemlng the app11cat10n of the high bid at the .
foreclosure sale shows that the partles contemplated that the b1dd1ng procedure at any
foreclosure sale will 1mpact the amount of the Appellants obllgat1on under the Guarant1es It
| follows that the implied obllgatlonof good faith and fair deahng necessanly would prevent the
lRespondent from domg anything in the b1dd1ng process that might prevent the Appellants from
gaining the full beneﬁt of the high b1d |
It follows that the violation of the Deticiency Statute worked to the severe detriment of
the Appellant in depriving'it of the Trust’s “high'bid'.” The Trust has' conceded that the purpose
of the b1dd1ng statute “1s to try to encourage the party who is owed the money to put in the
highest bid poss1b1e ” (Tr p- 52) (R p. 145) yet it vrrtually admitted that it d1d not make its
highest and best bid at the first sale but that it used Mr.- George Buchanan~the person who
estabhshed the Trust, was 1nt1mately involved in its operat1ons and whose’ ch1ldren were its sole
beneﬁc1ar1es—to make the h1gh b1d at the second sale and then. a351gn th1s b1d back to the Trust.
As admitted in the Trust’ 's.opening statement, Mr. Buchanan bid at the upset-sale because

"he “was concerned'that someone else m'ight“come 'in [at the upset sale] and take this

property and leave the tru'st in a bad position, losing somélmonev.” (Id. p. 52) (R. p. 145).

Of course, the only reason for Mr. Buchanan to have a concern of the Trust “losing money”

would be if the Trust’s bid of $6.6 Million were less than ‘the fair market value of the
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property. Othervvise, it could not lose'mone'v ~And the value of the property surely did exceed

" the $6.6 Mllllon b1d as Appellants valued it at $30 M1111on prior to the foreclosure and the Trust.
‘valued it at $15 Mrlhon 1mmed1ately followmg the foreclosure. (Id pp. 32, 85) (R. pp. 125,
178)

It can never be known what the Trust Would have bid if i it had offered its highest and best 4
.-bid on the first day of the sale in accordance with the requrrements of the Deficiency Statute
Given that the property value exceeded the total debt of $9.5 Million, a reasonable b1d would |
have been at least $9.5 lelzon Wthh would have covered the debt But 1nstead as assumed by
. the trial court for purposes of the dlrected verdlct the Trust v1olated the Deﬁcrency Statute andf ‘
sent Mr. Buchanan to the upset sale to. b1d a second time for the Trust. Even though the winning

b1d of $7.2 Mrlllon ‘was more than the Trust’s first b1d of $6.6 Million, it nonetheless deprived

the Guarantors of the benefit of the - Trust belng forced to make 1t hlghest and best smgle

" -bld in advance of the upset sale w1thout knowledge of how hlgh the blddmg would go at the

upset sale. But for th1s v1olat10n the Guarantors reasonably could have expected the Trust to

_'bid the full amount of the debt and ellmmate any deficlencv, which in turn would eliminate any .
.lrablllty under the Guarantles
It is for these reasons that the violation of the Deﬁcrencv Statute which was assumed by - |
the trial court to have occurred at the very least ; presents a Jury quest10n as to vvhether the Trust
breached the 1mp11ed covenant of good faith and falr dealrng under the principles of Nelson,
: CoastalStates Bank S.C. Code Ann § 36 3 605(d) and other authorrtles crted above Here the |
| | Trust blatantly violated a statute whose very. purpose was- to protect the Guarantors and in so
dorng eviscerated the Guarantors ab111ty to rely on the collateral. Such nefarious act1on is the

epltome of bad falth and fa1r dealing and must not be sanct1oned by this Court South Carolina’s
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adoption of S.C. Code § 36- 3 605(d) and related Restatement pnncrples coupled w1th the'
longstandmg precedent of Nelson (and 51m11ar dec1srons in other Jurlsdrctlons) that a guarantor
may defend on the basis of a plamtrff"s breach of the 1mp11ed covenant of good falth and fair
dealing, mandates that the Court of Appeals reverse the d1rected verdlct of the tr1al court.

E Alternatlvelv, the Trust’s v1olat10n of the Deﬁc1encv Statute to the detrlment of

the Guarantors precludes recoverv under the Guaranties by operatlon of the
doctrmes of unclean hands, estoppel walver, and/or unlawful act.

- In the alternative to bemg precluded ﬁ‘om recovery by the breach of the 1mpl1ed covenant‘_ .

of good faith and falr dealing, the doctrlnes of waiver, unlawful act or unclean hands should bar
the Trust from enforcing the 1ll -gotten deﬁ01ency Judgment by way of a separate actlon against
the guarantors

Because the prov1s1ons allowmg for a deﬁcrency | Judgment do not apply when a
mortgagee walves the deﬁ01ency and competes with other blddCI‘S at a s1ngle sale, S. C. Code
Ann. §§ 15 39 720 760 the mortgagee should be deemed to have walved the deficiency when .
it v1olated these statutory prov1s1ons See e.g., Provzdent Life &_Acc. Ins. Co. v. Driver, 317»
S.C. 471, 478 451 S.E.2d 924 928-29. (Ct App 1994) (“Waiver is the Voluntary and intentional

relmqu1shment of a known right. It may be 1mp11ed from c1rcumstances indicating an intent to

waive. Acts that are mconsnstent with the contmued assertlon of a rlght mav als 0 give rise
to a waiver.” (emphasrs added)). |

Also, “[i]t 1 is a well founded pol1cy of law that no person be perm1tted to acqu1re a nght‘
of action from the1r own unlawful act and one who partrcrpates in an unlawful act cannot recover
_damages for the consequence of that act.” ‘Jackson V. Bl-LO Stores Inc., 313 S.C. 272, 276 437 .
S.E.2d 168, 170 (Ct. App. 1993) see also Wachovza Bank NA V. Coﬁ"ey, 389'S.C. 68, 698 S. E'2d.,

244 (S.C. Ct. App. 2010), aff'd as modlfed 404 S.C. 421, 746 S.E.2d'35 (2013). This rule
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applies at both law and in eduity and whether the cause of action is in; contract or in tort.
Jackson, 313 S.C. at 276, 437_S.E.2d‘at 170'.’ Thus, the unlawful violation of the Deﬁciencyi
Statute precludes recovery on the Guaranties. |

Also, “[t]he doctrlne of unclean hahds preclude‘s a plaintiff from recovering in equity if
he acted unfairly in a matter that is the subj ect of the litigation to the prejudice of the defendant_.’_f -
Coﬁ;ey, 389 S.C. at 75, 698 S.E.2d at 247. | The original Foreclosure Action against the VBorrower
was one in equity. Se¢ "'Carolz'na'vFirst- Bank v. BADD, LLC, 414 S.C. 289, 293, 778 S.E2d
106, 108 (2015) (notmg that a foreclosure action is one in equity and that “[t]he power to render ‘
a deﬁcrency Judgment is included w1th1n the Junsdrctlon of courts of equlty”) If the Guarantors .,
had been named in the original Foreclosure Action, the claims against them also would have ,
been equitable clai-ms. 1. As a‘result of the Trust’s unclean hands within the prior equitable |
Foreclosure Actlorl, by virtue of violat.ing the Deﬁciency Statute, the Trust should be precluded '

from recovery in this separate action against the Guarantors.
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II. A _MORTGAGEE’S VIOLATION OF S.C. CODE § 15-39-720 IN A PRIOR
" FORECLOSURE ACTION CONSTITUTES A DEFENSE AS A MATTER OF
LAW IN A SUBSEQUENT ACTION FOR BREACH OF GUARANTY WHEN
THE GUARANTOR WAS NOT A PARTY TO THE PRIOR FORECLOSURE o
ACTION

For all of the reasons above, the Appellants urge this Court to adopt a rule as a matter of - -
law that a mortgagee that violates 'the_ Déﬁciéncy Statuté.iby bid'ding twice (whether itself or

V through someone acting on its behalf) is pfecluded from recovering a deficiency judginent.

o CONCLUSION
-The Couﬁ of Appéalé <should’ ;eyéfse the triaI court’s. dirécted verdicf. AppellarIt_s ‘t:u.rthverA ,
respe:ctfully request that the Court Iof. Aépeais instlr'uét the trial cour’f'to direct a verdiét in favof of | |
Appellants to the extef:l.t., that-the trial court deterrﬁiﬁgs that the Tmsf viélated thé‘ 'DéﬁcienC};
Statute. |
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