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STATEMENT OF ISSUES ON APPEAL

I DID THE TRIAL COURTABUSE ITS DISCRETION BY HOLDING THAT THE
APPELLANT FAILED’»TO EXHAUST HIS ADMINISTRATIVE REMEDIES?

I IF THE TRIAL COURT IS FOUND TO-HAVE ABUSED ITS DISCRETION BY
FINDING THAT THE APPELLANT FAILED TO EXHAUST HIS
ADMINISTRATIVE REMEDIES, DO ANY. OF THE ADDITIONAL SUSTAINING
GROUNDS SUPPORT UPHOLDING THE TRIAL COURT’S DECISION?

STATEMENT OF TﬁE CASE

Prior to moving 'to"‘ South Carélina, the rApp'ellant, John McPartland, Was.
convicted c;f five different offenses for driyihg under the in_ﬂuénée in New York (R. p.
87, 92). On June. 15, 2000, "App‘ellha'nt‘ éppliéd_ for ahd was iséued a driver’s lic_:criSe in
South Carolina (R. p. 88, 93). In making'h.‘i's appli.cation for a driver’s license on June 15, -
| 2000, Appellant did ~not disclosé that hisfdﬁver’.s‘ license ’and driving privileges: ‘were
‘currently .su's'pendcd/revoked. in Ne\IN York‘ (R . 89, 910). Further, although the South
Carolina Departmen;[ of Motor Vehiqles (hefeinafter, “SCDMV”) did check the Prgblem
Pointer Driver Sy.stem (hefeipafter,- “PD}SS;’), no hits came back to indicaté that
Appellant’s driver’s liceinse. and/or driving privilege Was ‘c‘urre’nitly §uspended, révokéd, or -
cancelled iﬁ any other state (R. p.. 89, ﬂ9) -_Svign'iﬁcantly, .Exhil/)it 1 from this heafiﬁg
indicates that New York added a pointer in PDPS for-the suspension/revocation at issue
in. this case on' June 30,‘ 1996 (R.'p. 83, 3\“:j .item lli-sted_u-ndeArA “Activify”). Appellant
renewed his South Carolina driver’s license on June 15, 20.05 and June 11, 2015 ‘(R. p:
88, ﬂﬂ4-5). Again, in ﬁlaking his application to ren.ew his dfive.r’s'license on_'Jung 15, .
2005, and June 11, 2015, App'ebll-ant'did_ not d'isc:l’os‘e that hi_s driver"s license and driving
priyilegés were‘suspende.d/reyéked. in New_Yofk State (R. p. 89, 912 and p.90, ﬂlS")‘.':' . |

On the evening of June 1.1, 2015, SCDMV first became aware that Appellant’s



driver’s license and driving privileges were act1vely suspended/revoked in New York
State (R., pp. 89 91, 198, 9, ll 13, 14, and 16) Thls awareness came about because a hit
was detected in PDPS f_or Appellant. Id On June 12, 2015, SCDMV sent Appellant a
letter notifving him that due to this active suspension/revocation in New York State,
SCDMV would have to cancel Appellant’s' driver’s license on August 11,-2015 (R pp.
90-91, 416). This letter further informedv Appell.ant that ‘he could clear (stop) this'
cancellation hy clearing up the suspension/revocation in New York and providing proof |
of that clearance to SCDMV. Id Pursuant toa written request from the Appellant on

August 10 2015 SCDMV granted Appellant a. 60 day extension to clear up hlS

suspens1on/revocat1on issue w1th New York State (R p. 91 ﬂl7) SCDMV: heard noth1ng -

- further from Appellant regarding this matter, unt1l this lawsuit was raised, and his South
Carolina driver’s license was cancelled on Octoberi9,‘2015 (R.p.91,918). -

| On or about December 24, 2012, New York amended a regulation to make it State
policy that a person with five or more alcohol or drug related driving convictions during
their lifetime shall have their applications to cl_earﬁtheir s'uspensions/revocations denied
unless there are unusual, extenuating, and Acompelling circumstances presentvthat form a
valid basis to deviate from this general policy (R. pp. 91-92, §21). Prior to December 24,
2012, Appellant could have cleared hisidriver’s license suspensions/revocations in New -
- York State by completing all of his reinstatement requirements as set out in New York
law, but Appellant falled to complete all of these requirements prior to December 24,
2012 (R. p. 91, ﬂ2Q). Appellant d1d not apply to have his New .York State

suspension/revocation cleared “until sometime around December 13, 2016, after the -

amended New York regulation had gone into effect and nearly a year and a half after
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being notified by SCDMV that he had an active 'suspension/revoc.ation in New York (R |
p. 92, -‘ﬂ22). New “York T‘ State denied App_ellant’s "ap.plication to clear _his'-
suspension/revocation and Appellant appealed that d.ecision to the Appeals Board in New
York (similar to South Carolina’s Ofﬁee of Motor Vehlcle Hearmgs) but d1d not further
appeal this decision to any other Court (R. p. 92, 1[1]22 23) It appears there were at least | |
three additional appellate levels that could have been ut1l1zed by Appellant to pursue
- clearance of the New York suspensron/revocatron Appellant did not pursue these
appellant optlons in New »York (R p'.' 92, ‘1]23). »Instead, Appellant_ opted'to bring this -
action in South Carol_lina against the SCDMV: Summons &j.Complaint'ﬁled July 1V3, 20 17 -
(R. pp. 7-15). - | : |

‘The parties stipulated'to the facts in thi-s case (R. pp. 87-94). A hearing‘was held
before the Circuit Court on June 18 2018 to hear arguments regardlng this matter (R. pp.
45-74). On J une 26 201 8 the C1rcu1t Court issued an Order drsm1ss1ng thrs act1on on the-
basrs that Appellant had “falled to "exhaust his admmlstratrve remedles avallable in’ New- :
York” (R pp. 1- 3) Thereafter Appellant ﬁled his Rule 59(e) Motzon to Alter or Amendlv :
‘ Judgment on July 6, 2018 (R pp 143 144) That motion was den1ed on July 13 2018 at -
9:06-a.m. (R pp 4- 6) Appellant ﬁled his Notzce oprpeal on July 13 2018 at 4:52 p m.

STANDARD OF REVIEW -

~ “Whether administratrye remedies must be exhausted is a matter within the trial

judge’s sound discretion and his decision will not be disturbed on appeal absent an abuse

1 The remaining appellate- lev"els that could have been utilized by Appellant are the New
“York Supreme Court (similar to South Carolina’s Circuit Court), the New York Supreme
Court, Appellate Division (srmrlar to South Carolina’s Court of Appeals), and the New
York Court of Appeals (similar to South Carolina’s Supreme Court). See N. Y C, L. P. R
' Chapter 8, Art1cles 55-57 and 78 (McKmney) o . - :

F M



- thereof 7 Hyde v, South Carolma Dept of Mental Health 314 S. C 207, 208 442 S E. 2d :
582 582- 583: (1994) “A trral Judge must have a sound basrs for excusrng the farlure to :
exhaust admrnrstratrve relref » Id 314 S C. at. 209 “An abuse of d1scretron occurs ©

‘ where the trral Judge was controlled by an -error of law or where hlS order is- baseduon.

- . factual conclusrons that are wrthout evrdentrary support ? .Law v South Carolma Dcpt of
| ‘ _.Correctzons 368 S.C. 424 438 629 S E: 2d 642 650 (2006) | :
o ARGUMENT .
I - f)ID THE TRIAL COURTABUSE ITS DISCRETION BYHOLDING THAT THE -
" APPELLANT F{IILED T 0 EXHA UST HIS ADMINIST RA TIVE REMEDIES IN
NEW. YORK? L
Appellant argues that because he asked the New York State Department of Motor -
Vehrcles (herernafteri “New York State DMV ) to clear hrs revocatron- was'demed that‘ |

clearance and then appealed that demal to the Appeals Board he has exhausted hrs,-‘-

admrmstratrve remedles m New York Imtzal Brzef of Appellant p 4 Thrs is srmply not . _‘

true Whrle 1t is accurate to state that Appellant had no further appellate levels avarlable e

T to h1m w1th1n the New York State DMV Appellant st111 had multrple appellate levels_
"'",avarlable to “him. wrthm the State of New York (R P 92 ﬂ23) Appellant s argument in
th1s regard would be srmrlar to someone argumg that they had no further appellate levels

: ‘avallable to them beyond the Ofﬁce of Motor Vehrcle Hearrngs (heremafter “OMVH”)

~in South Carolma In South Carolma after the OMVH 1ssues a decrsron a party may.

| appeal to the Admrnrstratrve Law Court the Court of Appeals and the Supreme Court

: Srmrlarly, in New York State 1f a party recerves an adverse decrsron from the New York -

Appeals Board they may appeal to the New York State Supreme Court then the New

_.'York Supreme Court Appellate Drvrsron and ﬁnally to. the New York Court of Appeals



See Footnote 1. Appellant ‘failed 10 appeal his case to any COurt after the New York
Appeals Board leaving three p0551ble appellate opt1ons unexecuted in New York For
this reason alone, Appellant failed to exhaust his admm1strat1ve remedies in New York o
State. | . |

Appellant argues that the doctrine'of eXhaustion of administrative remedies only
-required him to complete review and appeals through the New York administratlve
agency, in this case the New York State DMV Appellant c1tes many South Carolina
. cases that appear to support: thls argument ‘None of the cases cited by Appellant,
however dealt w1th an adm1n1strat1Ve‘_case'that'aCtu'ally began in. another State vi.a .that .
other State.s admmistrative agency, as occurred m‘this case., For this reason the cases
 cited by Appellant are strongly distingu1shable from this case. ln fact, it rappears the
overarching issue presented in this case, ie. how the doctrine of ‘exhaustion‘ of
administrative remedies shoul_d' apply in an administ_ra’tive case that began 1n another
~State via that other State’s administrative agency, has never been raised-in South :
Carolina.? | - |

It is SCDMV’s position that whcn an administrative case beginsi in another State via -
that other State’s admmistrative agency, a person or entity must exhaust all p0551ble~
levels of appeal w1th that State to fully exhaust admimstratwe remedies. .Th1s position is
supported by the case ‘law that developed the doctrme of exhaustion of admimstrative
remedies in South Carolina. o

The doctrine of exliaustion of administrative remedies 'requires that where

a remedy before an administrative agency is provided, relief must be
sought by exhausting this remedy before the courts will act. This doctrine

2 If this overarching issue has been addressed in South Carolina before, the undersigned
- has been unable to locate that case law despite exhaustive research on the subject.
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is well established, is a cardinal principle of practically 'universal
applxcation '

Brown v. James, 389 S. C. 41, 48 697 S. E2d 604, 608 (2010) (quotmg 2 Am. Jr. 2d
Administrative Law §595 (1962). Further, it is “the long-settled rule of JudICIal

administration that no bne is entitled to judiciaI relief for a supposed or threaten’ed injury 4

until the’ prescribed admlnlstrative remedy has been exhausted 7 Id 389 S .C. at 49

(quotmg Myers . Bethlehem Shlpbuzldmg Corp 303 U. S 41, 50 51, 58 S Ct. 459 82v ,

L.Ed. 638 (1938))

“The doctririevof exhaustiori of administrative r’enﬂedies is generally considered a rule
of policy, convenlence and discretion rather than one of law, and is not Jurisdictional ”
Ward v. State, 343 S.C. 14, 17 n..5, 538 S.E. 2d 245 246 n. 5 (2000). “Thus, the fallure‘ :
to exhaust administrative rer_nedies goes to the prematurity of a case...” Id. Further, the
courts’ of South Carolina have “consistently applied the doctrine of exhaustion of
administrative rernedies _to avoid interfe.rence with the orderly performance of
admlnistrative functlons 7 Id 343 S.C.at17n.7. The South Carolma Supreme Court |
explained that the doctrine of exhaustlon of admimstratlve remedies:

[I]nvolv.es a policy of orderly procedure which favors a prehmiriary sifting" |
process, particularly with respect’ to matters peculiarly within the
competence of the administrative authority and service to prevent attempts
to swamp the courts by resort to them in the first instance.... The doctrine -
is sometimes said to rest upon the presumption that the administrative
“agency, if given a complete change to pass upon the matter, w111 dec1de y
correctly.
De Pass v. City of Spartanburg, 234 S.C. 198, 203, 107 S.E.2d 350, 352 (1959). In this
case, the trial court appears to agree with SCDMV that it was more appropriate for

Appellant to seek a full administrative review, including all appelliate levels in'New York, .

before filing litigation in South Carolina. In this regard, although not_stated': in"a"ny "Way‘,“



it appears the trial court was‘ leaning toward‘ the logic set forth in the case Williams
Furniture Corp. v. Southern Cdatings ‘& Chemiéal Co.,216S.C. 1,8, 56 S.E.2d 576, 579
(1949), which discussed thé idea. that if “there was no legal justification for an
* administrative action, such ah error could have been corrected by utilizing the appeal
process (“If there; was no iegal' justiﬁéation for these awards, the error could have been
ﬁnally corrected by appeal 1n the manner prescribed by statute.”), Similérly, if the New
York State DMV érroneqﬁsly or i?x_correcﬁy denied Appellant reinstatement of his New
York driver’s license and/or drivih_g ‘prlivil'ege, such ah error co,uid have been (and sti}l
could be) corrected thro,ﬁgh the appeéi prdcgss in New York, if Appellant had simply ‘
given New York the olphportu‘r:lity t"o":revni'ew his Vcé)sé. | |

| ‘In South Carolina the dcte‘r,miné;ion of :"whether""administrative_ rémedies must be
exhausted is a matter within the trial jﬁdge;é sound discretion and his decisfon will not be
disturbed on appeal abséhf an ébﬁse thereof.” Hyde v. S.C. ‘Dep 't of Mental Health, 314
~S.C. 207, 208, 442 S.E.2d 582, 582-583 (1994). See, also, Andrews Bearing Corp. v.
Brady, 261 S.C. 533, 536, 201 S.E.2d 241, 243 _(’1‘973) (“We conclude that there was no
abuée of discretion on the part of the lower court in overruling the demurrer...”) and
Pullrﬁan Co. V. Public Service Commissi(m, 234 SC 365, 368, 108 S.E.2d 571, 572
(1959) (“It was a proper exéréise of the di.scretio‘n‘qf the court to refuse to entertain
jurisdictioﬁ of the action befc.)re a‘ppeillant‘had\ex'hausted its administrative remedy.”) The
general rule is that administrative ;r-er.nedies must be exhausted absent circumstances
: ‘supportinvg Ian éxception to application of the general rlil¢.-” Id, 314 S.C. ét 208.
| Appellahf argues thét takihg h_is césé-ar;y further in New York would be‘futile and, as |

a result, the trial court’s decision in this cas_'eﬁ.was legal error. Initial Brief of Appellant, p.



5.. South Carolina law does have a‘ commonly recogmzed exception to the requ1rement
of exhaustlon of admlnlstratwe remedies” 1n cases where a “party’ demonstrates that
pursuit of administrative remedies would be a vain of futile vact;” Brown v. James, 389
S.C. 41, 54, 697 S.E.2d 604, 611 (Ct.‘ App‘..ZOlO). »“Futility is an exception when the
' 'administrative body cannot provlde 'the relief req_uested or when circumstances guarantee'
a negative result of appeal.” 'Stc)rnt M ‘H.t ex rel. McSwain v. Charleston County Bd. Of | _ |
Trustees,-{ll)O SC 478, 494, 735, S‘.E..2d 492, 501_ (2012) (Pleicones, J., dissenting) A.
(citing Ward v. State, 343 S.C. 14, 18-19, 538 S.E2d 245, 247 (2000) and Law v. South
- Carolina Dep.t. "of ‘CAorrectiOns,',3—‘68 SC 424, 438, 629SE2d 642, 650 (2006) (“Futility,
‘. however, must be demonstrated by a showing comparableto the administrative 'agency ,
- taking ‘a hard and fast pOsition that,makes an adverse ruling a certalnty.’”)t further, :
fJustice Pleicones urged the courts to use exceptions to _the doctrine of exhaustion’ of :
: administrative ‘remedies ‘with .‘;great judicial restraint'and only where a question ‘Aof
1mperat1ve and manifest urgency truly exists...” Id 400- S.C. at 495. In this case,
Appellant argues that appealing his case m New York was futrle because only 4 out of
1, 031 waivers t6 15 NYCRR §l36 5 have been granted by the New York State DMV
' Comm1ss1oner. Initial Brzef of Appellant p. 5. The fa1lure of th1s argument however, is
that the quest1on of whether further pursult of Judlc1al appeals in New York would be
fut1le is very much one of speculatlon partlcularly in l1ght of the fact that the. afﬁdav1t.
that provides the numbers of 4 out of 1, 03l is 4-5 years old and does not. appear toj ‘
-include any. ﬁgures for those people who may have been granted a waiver after a Jud101al
appeal in New York Courts rather than just an appl1cat1on to the New York State DMV

R. p. 125) ln fact no evrdence was presented to the trial court that 1nd1cates that the

s



New York appellat_e' courts" just ‘frubber stamp” the decisions of the New York State
lDMV and.Appeals Board.. Additio‘nally, the fact that, as of late-2013-ear_ly 2014, the
New York State Dl\l/lVA Commissio‘ner had exercised his discretion to reinstate the driver’s -
l1cense/dr1v1ng pr1v1lege of 4 out of 1 031 applicants, indicates that such requests for
clearance are genumely consrdered by the New York State DMV and that the New York
State DMV has not taken ‘a hard and fast position that makes an adverse rulmg a
certainty.” Law 368 S C. at 438

Appellant admrts that he elected to not seek further rrev1ew Jud101al of hrs case 1n New
York. In th1s regard Appellant crtes two cases for the propos1t10n that ifa ‘party can
demonstrate .that the pursurt of admrnrstratrve remedles would be futile, then a-court can
grant an exception ,to'the'requirer’nent of exhaustion of adminiStrative remedies. | Storm
M. H..V. Charleston Couﬁiy Bd. O'f'..Trus"tees, 400 S.C. 478, 735 S.E.2d 492 (201-—2) and,
Brown v. James, 389, S.C. 41 697 S.E.2d 604 (Ct. App 2010). Interestmgly, the fut1l1ty
exceptron is a d1scret10nary matter that is left to the Judgment of the trial Judge -1d and
Law V. South Carolma Dept of Correctzons 368 S.C. 424 438 629 S E 2d 642 650
(2006) (“Futrlrty, however must be demonstrated by a showrng comparable to “the .
admrmstratlve agency takrng a hard and fast pos1t10n that makes an adverse rulmg a.

39

certainty.””). Moreover, the quest10n of whether further pursu1t of Jud1c1al appeals in

New York would be futrle is vcry much one of fact to be con51dered and weighed. by the

3 Given the age of this data, 4-5 years old, it is reasonable to assume that New York State
DMV has reviewed additional apphcatrons for - such relief, granting some such
applications and denying others: _
4 Even Appellant admits that the doctrine of exhaustron of adm1n1strat1ve remed1es by a

trial court is a discretionary matter that may only be overturned on appeal if there is an
“error of law. or a-lack of factual foundatron for the ruling. Initial Brief of Appellant p.1

and 6.
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trial court, partlcularly_in light of the fact that the affidavit that providesb the nun’lbers of 4
out of 1,031 is 4-5 years old and does not appear to include any figures for those people
who may have been ztgranted a‘waiver after a judicial appeal in New York C_ourts, rather
than just an.application to the New York State DMV (R. p. 125). Signiﬁcantly, Appellant
| cites nothing that. ,'indic:atesia l;ackvof evidentiary support for the trial court’s June 26,
20l8, Order. Further, :Appellant has cited no case law or legal principle that stateg‘the
trial court zcommitted'an, error of'law in weighing whether:c 1) Appellant should be
required to exhaus't“hi's administrative remedies 1n New York;. and 2) shonld notv be
allowed to skip the adrninistrati\re appellate process in New York due to futilit‘y (the trial
court did not error in deterrn_ining that the New York appellate courts can provide the
relief requested and a negatir/e result from an appeal in New York was not guaranteecl).

In a(ldition to Appellant’s unexhau‘sted appeals in New York, however, the'l\Iew-York '
State DMV specifically informed Appellant that he may reapply for clearance of this .
suspension/revocation at any t‘ime5 (R. pp. 113-114). Exhibit 1 at this trial the New York .

State DMV Compass prlntout for Appellant (s1m11ar to a South Carolina dr1v1ng record), '
states that Appellant was ehg1ble to. reapply to have his New York suspensron/revocatlon
cleared as of December 13 2017 (R. 83 1st item listed under “ACTIVITY (22)”) There
‘1s no ev1dence in this record that Appellant ever made a second apphcatron to have this
suspenéiom’reVocation- cleared in New York. Since Appellant had and | still has
administrative remedi.es'-'available to him in New York generallyv, and at the NerJv York
State DMV speciﬁcally, he has‘failed to exhaust those administrative remedies. Thus, for‘

this additional reason, Appellant has still failed to exhaust his administrative remedies

5 Appellant applied only once to the New York State Department of Motor Vehicles to
have this suspension/revocation.cleared (R. 92, 922). That application was denied. Id.
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~ even within the New York SfateADMVv.
Appellant argues that the doétrine of exhaustion of administrative remedies d‘oes not
_apply to him in this case Vbeca,use :his administrative remedies are only available in
another_ State. In othér words, Appéllant argues that a challenge may be brpught égair'lst
S.C. Code §§§6-1-40(2) and 56"—1-2210 ahytimé a driver is suspended in a State o‘ther than
South Céfoliﬁa, Has appliéd for a:South ‘Carquiinqbdri‘v‘er’_s license and is denied a South
Céroliria driver’s license due to-that out-oertate suspension, and feels the reinstatemént
requirements or reinstatément procedurés_ in the ofher State are too‘harsh.6 This inveﬁtive
_' 'argument i§ an ‘att,e‘mpt, éssen_tially, ftol'lget‘ this Coﬁrt to dgclare S.C. 'C.J,ode §56-1-40(2)
unlawful and unenforcea.lbl'e in Soufh C-grolina,'présur'npabl}}_in all cases and not «just
Appellant’s case (despite Appellant’s' arg:urnénts 6therwis‘e). |
Finaliy, Appellant cites several cases in an attempt to support his argurherits. At least
one of these cases, when fooked at with a closer e&e, is actually not. :supp(‘)lrtive of
Appellant’s arguments. The case State Dairy Com’n of South Carolina v. Pet, In'c.,‘ 283
S.C. 359, 324 S.E.2d 56 (1984) is cited fér. the argument that failure to gxhaust
administrative remedies may be excus_éd by the -‘trial court in a case thét réised only an
issue of law. Initiql Brief of Appellant, p. 7. F irst, this arg_umelnt? basically reiterates that
wh'ether to apply the doctrine of exhaustion of administrative _remedies is a decision for
the trial court and will not be disturbed on appeal unless the trial éourt committed an error
of law (since the'quéstion in thes¢ cases ié méfély a qucstiori of law, there could be no

issue of lack of evidence to suppdrt the trial icourt’s ruling). A closer look at this case,

6 Florida, for example, permanently revokes the driver license or driving privilege of a
person who has been convicted of one count of driving under the influence manslaughter.
FL ST §322.28(2)(d). Unlike South Carolina, via Emma’s Law, .Florida has no
mechanism for lifting this permanent revocation. S.C. Code §56-5-2941. '



however, reveals that the discussion in State Dairy surrounded the fact that the State |
Dairy Cornrnission of South Carolina initiated an enforcement action against Pet, Inc. in
the Clrcult Court and then attempted as the clalmant to assert the defense of failure to
‘exhaust adminlstratlve remediesv in-that case. The Supreme Court held that since” the
State Dairy Cornmission of South Carolina'was the claimant agency attemptrng to uphold
or enforce an otherwise illegal agency action, the defense of failure to enhaust
~ administrative remedies would not be available to the State Dairy Cornmissionl. In this
case, SCDMV is the respondent, not the claimant. ‘Moreover, there is nothing' illegal in :
the agenC}vl‘ actio.ni that has been taken by SCDMYV in this case. In fact, as outlined'in |
more detail he_l_ow,i SCDMV was: statutorily‘required to take 'the aetion it took i;n this case.
To frame this case in the simplest terms, it apnears that Appeliant.is _atter'npting o use
this case to do an end run around the New York appeals nrocess and the New Y‘ork‘ State
DMV, it appears the triai court saw this- was the thrust of this case, and the trial court
determined the most appropriate action :in this case was to require Appellant to resolve
this suspension/re'\(ocation with New ‘York.7 |
I IF THE'TRLLIZ COUR-T.‘IS..FOUND TO HAVE ABUSED. ITS b]SCRET]ON BY
FINDING THAT THE APPELLANT FAILED TO EXHAUST HIS
"ADMINISTRATIVE REMEDIES, DO ANY ADDITIONAL SUSTAINING
GROUNDS SUPPORT UPHOLDING THE T, RIAL COURT’S DECISION?

The South Carolina Supreme Court has said, “The appellate court may review

respondent’s additional reasons and, if convinced it is proper and fair to do so, rely on

.7 Interestingly, although SCDMYV has raised the issue several times now, Appellant has
still not addressed the issue that even if he were successful in this case, he would only be
legally able to drive in the state of South Carolina and would continue to show up on all
national searches as under suspension/revocation in New York. ' Thus, even if Appellant
were to prevail in this case and have a South Carolina driver’s license issued to him,
Appellant could be legally charged with driving under suspension in any state (due to the.

New York suspenswn/revocation) ,
'



them or any other reaso_n appearlng in the record to affirm the"lovt/er court’s judgrnent.” ‘A
I'On, LLC v. -Town ofMt.. Pleasan‘t; 338 S.C. 406, 420, 526 S.E.2Ad 7..16, 723 (2000). In -
this case there are five other grounds upon which this Court may sustainr the juclgment of .
~ the trial'court. |
A. Application of S'C Code §§56-l-40(2) and 56-1-240 to Appellant .
Appellant asks this Court to: strrke S. C ‘Code §§56 1-40(2) and 56-1- 240 as- apphed |
" because he asserts their apphcatlon to- h1m is “so man1festly unfalr as to amount to a
denial of due process.” Imtzal Brief of Appellant p- 8. Appellant crtes to only one case
for thls propos1t10n although the concept of as-applied, unconst1tut10nal1ty of statutes 1s. -
frequently litigated, and, in rnaklng this c1tat10n, Appellant fails to dlscuss or argue inany -
. manner how he bellieves his ci_ted case applies to this case. Because Appellant sirnply
states a conclusory argum‘ent fpr".this l’ssue, it~appears.Appellant hasahandoned thls
v .argument. Fields v. Melrose Ltd. Partnership, 312 S.C. 102, 1»06, 439T>S.E.2d'283-, 285
(Ct. App. .1993), (“An .issue 'raised‘ on:‘ appeal but not argued in the.brief‘ is deemed
abandoned and will not‘he considered hy the_appellat_e court.ﬁ’).and Brown v. Theos, 338
| S.C. 305, 309 n 2 526. S.E.2d 232, 235 n. 2 (Ct. App. 1999) aff'd, 345 S. C. 626, 550
S.E.2d 304 (2001) (Holdmg that a one. sentence paragraph rarsed in an appellants brief
“was 1nsufﬁc1ent to preserve the issue for appeal) A
Shouldvth__is Court _ﬁnd ‘that this issu_e has not been abandoned, SCDMV asserts that
as-applied ‘unco‘nstitutionalit}‘/-does not‘i e;(ist in this' case. According to Exhibit 1 from
this hear1ng, New York added a po1nter 1n PDPS for the- suspensron/revocatron at issue in ‘

this case on June 30 1996. (R p. 83, 3rd 1tem listed under “Act1v1ty”) ‘South Carohna
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- had been checking PDPS8 for approximately four years ‘at the time Appellant moved to
. South C_arolina from“‘New:York and SCDMV did check PDPS for pointers for Appellant
at the titne he 'rnade,his initial application with SCDMV, but no hits came back from
. PDPS’® (R._p. 89, 1]9); The parties have no idea why no hitS came back during this search
o of PDPS, particularly 1n light of Exhibit 1 fr'om' this hearing indicating that a PDl;S‘
pointer wa_s added ‘on June 30, -1996. Despitelthis issue, however, SCDMV-also includedv'
(and conti-nues to include)on all driver’s license applications a question to the-applica'nt"
about whether their dtiver’s license or'privilege to drive is suspended, revoked or
cancelled in any other ‘State and that quest1on is answered under penalty of perJury (R.
pp. 89-90, WIO 12, 15 and pp 95 lOO) Appellant was well. aware of h1s mult1ple
driver’s license and« driving pr1v1lege suspensions in New York and should have been
iaware that .he had not‘cleare:d. the"Ne'w' York suspension/revocation at issue in this case . -
when he’ applied .for his South Carolina driv_er’s license in 2000. -Despite, the fact
Appellant either did know he' wa’S still suepended/revoked- in New York.or> should have
known known he ‘was st1ll suspended/revoked in New York, Appellant repeatedly
. answered “No to the quest1on about out of—state suspensxons on the South Carol1na

10

driver’s “license applications. -This repeated failure to disclose ‘the New York -

8 Notably, PDPS is a national database and is not controlled by the State of South _
Carolina or the SCDMV.- '
9 At this time, the PDPS check in South Carohna had only progressed. to checkmg initial
- applications. SCDMV did not have .the. capab111ty to check renewal applications unt1l_
2006-2007 (R. pp. 89-90, Wll and 13).
10 The concept that “1gnorance of the law is no. defense” is deeply rooted in Amer1can
jurisprudence. Lambert v. People of the State of California, 355 U.S. 225,-78 S.Ct. 240,
-2 L.Ed.2d 228 (1957). Following this deeply rooted coricept, it is reasonable for a court
to believe that a person is familiar with the steps'that must be taken to have their driver’s
license and driving privilege reinstated after a suspension,, revocation, or cancellation.
Such a belief is even more reasonable when the facts of a case demonstrate that the



susperlsion/revocatiorr to the SCDMV should, by itself, negate any argument from .

Appellant that S.C. Code §§56-1 ?40(2) and 56;1-240 are-unconstit'utional as-applied te

him in this case since Appellant was the only party that knew or should have ltnovtfn that

" his New Yo'rk suspeneldn wae net reporting through PDPS. ! 7

Althéttgll it is not glliscussed or anatlyzed in any. mattner ‘in Appéll_ant’s Initial Brief, it

‘ eppears, based ovn’the --.only eése Appellant cited for this }concltls'ory 'argtt_ment, that.
Appellarrt’s eiis-appliedrchalleng'e to S.C. Code §§56-1-40(2) and 56-_1-240 is»based on the - |

delay that loccurred from When :Appellant was first isSuecl a South Carolina driver’s

license and when Sout_h Carolina »no.tiﬁed Appellant that he was required to‘ cancel his

driver’s license due to the New York éuspen‘éion/reyocation.‘»2 Courts;generetlly analyze

as-applied constitutiopal challenges (or equal protection challenges) under one of three .

) standards: (D) ravtional basis; (2) intermediate SCrutiny; or (3) strict scmtiny. Doé v State,

| - 421 S.C. 490, 808 S.E.2d 807 (2017) (quoting Denene, Inc. v. C.it_y ,-Of Charleston, 359 _

S.C. 85, 596 S.E.2d 917 (2004).). If the classification doeé not‘ir-nplicate{a' suspected

~class or abridge a‘fundamental right, the rational basis test is used. Jd “Under the

ratlonal basis 'test, the "’requiren‘rents of ’equél protection atre sétisfled When: (l). the

‘classification bears a reasonable relation to the legislative purposes sought to be affected;

Bl

person has had their driver’s license and driving privileges suspended and/or revoked
multiple times in the same .state and successfully ended all of those prior
‘'suspensions/revocations, except for one. Finally, such a belief is'also reasonable when a
~court is aware that by law the driver must have. been advised of the driver’s license
suspension and/or revocation and the- steps that must be taken to end the that -
suspension/revocation.
11 Obviously, New York State DMV had every reason to believe the PDPS pomter they .
entered on June 30, 1996 was active and reporting to other States as it should in PDPS.
-Additionally, SCDMV had every reason to believe that when PDPS reported back that no
pointers existed for Appellant that information was accurate. =~ .
l2 Appellant cited to the case Davzs V. SCDMV 420 S.C.'98 (Ct. App. 2017)



(2) the members of the class are treated alike under 'similar circurnstances and conditions;_; '
and; (3) the classiﬁcation rests on sorne reasonable basis.;; Id
In this case;therei is 1o question that Appellant (and other simila_rlv.situat'ed) are not.
part of a suspect class. Appellant is a. person whose hcense was cancelled due to.
Appellant not being entitled to the llcense to begin with as a result ol his active out-of-
state suspension/tevocation. Suspect classes are ‘typically ‘based on race, sex, efc...
Moreover, in South Carolina driving.'is a privilege, not a fundamental right... Sponar V.
S.C. Dep't 'ofPub. Safe’tjz, 361 SC 35, 39, 603 SE2d 412,'415. (Ct.. App. 2004) (“The
license to operate a motor vehicle upon the public highways of this state is notha property : .
right, but is a rnere privilege subject to reasonable.regulations under the pol_ice power in
the interest of the publi.c safety and welfare.”).‘ .
“Those attacking the validity of legislation under the rational basis ‘test... have the
_burden to negate every conceivable basis which might support it.” Doe 421 S.C. at 504-.
(quotlng Boiter v. S.C. Dep't of Transp., 393, S.C. 123 128 S.E,2d 401, 403-404
(2011).). In this case, the overall leglslative purpose of S.C. Code §56-l-40(?,) appears to
be to ensure that‘ drivers under'su‘spension and/or. revocation in o_ther States are not_ issued
a driver’s license in South Carolina unless the Legislature has carved out a speciﬁc
exceptlon 1n Title 56, presumably to protect South Carollna s citizens and drivers from
those that have been deemed unsafe drivers in another State, i.e. to ensure South Carolina
does not become the dumpmg ground of the Nation’s worst drivers. Further the overall
legislatlve purpose of S.C. Code §56- l -240 appears to be to ensure that the SCDMV can
cancel‘a driver s license that_1s issued in error, with incorrect or 1ncomplete 1nformat10n,

or based upon fraudulent information. All of these are legitimate, valid reasons for these



statutes 'and their validity' has not been argued against by the Appellant in any form or -
fashion Initial Brief of Appellant |

Notably, although the Leglslature has given deadlines for when certain types of
convictions and/or suspensions must be reported to SCDMV to be recognized in South ,
Carolina, no such deadline exists .in the case of a driver’s license and/or privilege
suspension/revocation that exists in another State where the driver either purposely or '
mistakenly fails to reveal that suspension/revocation to SCDMV."  Thus, for these
" reasons, even if Appellant’s as-applied' challe'nge is considered on the merits, it appears
that this argument should fail. | |

Furthermore these arguments were ruled on in paragraphs 6, 7, and 8 of the trial
Court’s June 26, 2018 Order (R p. 2). Although the trial Court d1d not spemﬁcally use
the phrase “unconstitutional as apphed” or constitutional as applied” in 1ssu1ng its -
ruling, the trial court’s ﬁndings ‘that SCDMV promptly notified Appellant that the law
required cancellatlon of his drlver s license under S.C. Code §56-1- 40(2) and that
SCDMV was doing SO pursuant'toS.C. Code §56-1-240, is an implicit ruling that this.
' Court found S. C Code §§56 1 40(2) and 56-1-240 to be constitutional as applied to
Appellant. Further, the trial court spec1ﬁcally crted to the cases Hlpp v. SCDMV, 381-
S.C. 323, 673 S.E.2d 41’6’(2009) \and Wilson v. SCDMYV, 419 S.C’.‘ 203, 796 S.E.2d 541
(2017) in making its ruling with regard this argument. Bec-aus'e Appellant. did not‘ﬂesh ,

out his argument in form _' or fashion on this issue, he has failed to argue that these -

13 For example, S.C. Code §56-1-650(C) requires certain convictions to be reported to
SCDMV within one year of conviction to be reported-on the SCDMV. driving record and
S.C: Code §56-25-20 requires an out-of-state failure to pay traffic ticket suspension to be
reported to SCDMV within 12 months from the date the ticket was adjudicated to have a
failure to pay traffic ticket suspension added to the SCDMV driving record.
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ﬁndings by the trial oourt are without'lfactual basis or is grounded in error‘fo‘f. law. :Thus
there appears to be no basis to re we1gh the factual consrderatron of the trial court on thls :
‘matter. Further the Hipp, Wzlson Davzs and State v. Chavzs 261 S.C. 408 (1973) cases,
all dealt with cr1m1nal convictions that were.not t1mely reported to the SCDMV None of |
these cases dealt with‘a driver’s_license susp‘ension/revOoation'in another State that‘ failed -
' to show up in a PDPS search (eyen though the suspension/revocation pointer was appli‘ed:
to PDPS) and was not revealed to SCDMV by the drlver (through either error or desrgn) _
Add1t1onally, in thls case there is no statutory requirement for New York to "
~ proactively inform SCDMV that Appellant is actively under suspension/revocation in
their State. Rather there were statutes that requ1red Appellant . to truthfully and |
accurately report his current l1cens1ng status on h1s application for a dr1ver s l1cense in
South Carolina. See SC Code ‘§56-l—80 and §56-l-240 3(“failed to give the requir'ed or
correct inforrnation in his applica‘tion”)A and the applications"attached 1n the exhiblts for
the Stzpulatzon of Facts (R. pp. 95-100). All apphcatrons for a driver’s l1cense in South
Carolma are g1ven under penalty of perjury and state th1s expl1c1tly on the form Just
above the apphc_ant S -51gnature block. For these ,reasons this line of cases are
.substantially dissimila'r to thi.sbcase;a:nd proyide no guidance to-this. Court ‘For these.
reasons, Appellant s conclusory argument that the Davis case mandates that S. C Code

-.§§56 1 40(2) and 56 1-240 must be declared unconst1tut10nal as- appl1ed to h1m should be'.

rejected.!* -

14 SCDMV notes that it will always be possible for there to be a large delay of time - °
between when an out-of-state suspension begins and is posted to PDPS and when
SCDMYV may find out about that out-of-state suspension. This is ‘because not all out-of-
state suspensions are proactively reported to 'SCDMV by the other state and SCDMV
simply cannot check PDPS for every South Carolina licénsed driver each evening. Thus,

R



B. S.C. code §56-1-4b(2) lEhxplicitly »P:rohi‘bits the Relief Sought b;} Appellant
The Appellant isasking' this Ccmmo. order the‘SCDM.V to violate S.C. Code §56-
1- 40(2) by requmng SCDMV ‘to reissue a South Carohna dr1ver s hcense to him when“ |
such reissuance is spec1ﬁcally proh1b1ted by that statute. S C. Code §56-1 40(2)‘5 states

‘The Department of Motor Vehicles may not issue a motor vehicle dr1ver s
l1cense to or renew the dr1ver s license of a person o

(2) whose drlver S l1cense or pr1v1lege to operate a‘motor vehicle
currently is -suspended or revoked in this State or another
Jurlsdlctxon except as otherw1se provided for in this title;.
There is nothmg in Tltle 56 that prov1des an exceptlon to S C. Code §56 1- 40(2) under.
the facts presented in th1s case. Iron1cally, this ent1re case is based on Appellant s
argument that SCDMV should not be able to enforce S.C. Code §§56 1 40(2) and 56 1-
240 agalnst h1m even though he adm1ts SCDMV is requ1red to engage in such
' enforcement Inztzal Brief oprpellant p-4and 7. |
C. Appellant’s Clalms- are Not Rlpe for AdJudication
Appellant’s claims are not- lipe for adjudication'in South Carolina due to Appellant’s
failure to exhaust l’llS adm1n1strat1ve remedies in New York State as, outhned above

D. Appellant’s Clalms are Barred by the Prmcnples of Collateral Estoppel
and/or Issue Preclusnon )

‘Ultimately, -Appellant’s '_Complaivnt is_‘-_with New'Yo'rk State, not the SCDMV. New .

- York State is the where'_Appellant»’s:driver’s license and drlvi_ng privileges are -

it is always possible for a driver'to lawfully and with fully correct information to obtain
or renew their South Carolina driver’s license, a short time late become suspended in
another state, and SCDMV not find out about that out- of—state suspension untll the driver
renews their driver’s license eight years later.

15 Slgmﬁcantly, S.C. Code §56-1-40(2) has been the’ law in South Carohna largely in
its’ current form, since at least 1990 and possibly since 1932. As of the ﬁhng of this -
Final Brief, the unders1gned had not be able to locate a copy of the 1932 version of this

law
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suspended/revoked. South Carolina' is rnerely honoring that 'suspension/revocation-as
| required by S.C. Code §d6-1-40(é). }Appellant engaged in litigation with the New York
- State DMV, but, after vreceivin'g a negative ruling from the Appeals Board, failed to
further appeal the case in New York Thus this matter has already been ruled on by the
Appeals Board in New York (R. pp. 108 109) The New- York Appeals Board held that
the denial of Appel-lant s application to clear his New York suspenS1on/revocatlon was
proper and legal ]d Because Appellant failed to appeal that ruhng 1n New York, it is
 the law of the case and this action against the SCDMV is nothmg more than a collateral
attack against that New. York,Appeals Board ruling._ . |
C‘ollateral estoppel, also known as issue preclusion, prevents a party from relitigating
an issue that was decide‘d.in,a previous action, regardless of whether the claims in the
first and subsequent lawsuits- 'are the sarnei Judy v. Judy, 383. S.C. 1, l, 677 S.E.2d 213, '
v-”217 (Ct.App.Z'OO9). The part'y asserting collateral estoppel,must de'monstratethat the
issue in the 'present lawsuit was: (1) actually litigated in the,prior-action; (2) directly -
determined in the_'prior action; and-(3) necessary to support the prior - judgrnent. Beall v.
" Doe, 281 S.C. 363,369 n. 1, .315 S.E.2d 186, 189-90 n. 1 (Ct App l984) Appellant’s
case with the New York State DMV attached as part of Exhibit F to the Stipulation of
Facts clearly meets all of the requirements for collateral estoppel to apply (R. pp. 106-
- 122).  Appellant’ s .case . with -, the Netv York State DMV regardlng his
suspensmn/revocation in- New York was 'litigated and appealed at least one time.
Addltionally, : that litlgatlon : directly deterrnined- whether Appellant sl'
suspensmn/revocation in. New York should continue or be cleared Fmally, the issue of

Appellant’s New York State suspensron/revocation should be cleared or not was the sole .
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focus of the litigation arld, as a result, was a riecessary decision in that liti_gation.
Appellant,.via this litigation, 1s asking this Court to rule that he can be l,license.d in South
< Carolina, despite the fact that New York has ruled that his New York State
suspension/revocation sho‘uld continue. - |
Further, the South Carolina Supreme Court has explicitly ruled that an a.dm.inistrative
decision can have'a preclu'slve‘ eft"ect'in collateral litigation. Earle v. Ayeock, 276 S.C.
471, 279 S.E.2d 6l4 (1981). In this case Appellant undertook an advministrati\'/e case in
New York regardmg h1s New York suspens1on/revocat1on and then elected to abandon
h1s appeals in that adm1n1strat1ve case‘ H1stor1cally, when a party abandons the1r appeal
in a case, even an adm1nlstrat1ve- case, that last ruling in that case becomes the law of the -
case and would bar any further l‘itigation_ regarding,that‘, matter. | ,,Action. for Ra_rional )
Trartsit v. West .g’ide Highway P.roject' 699 F.A2d 614 18 ERC 1745 (2™ Cir. 1983).
Add1t1onally, rather than restartmg the wa1ver process in New York as set forth in the
- letter to Appellant from the New York State DMV, Appellant has elected to sue the ~'
‘SCDMV, collaterally attack the decision of the New York State DMV and the Appeal '
Boards’ ruling; and atternpt to get a Cour't order in South Carolina that requires SCDMV
to ignore S C. Code §56 1 40(2) R . | |
For these reasons the case Appellant brought against SCDMV should be barred by
collateral estoppel
E. Appellant Has Unclean Hands .
Strazght V. Goss 383'S.C. 180 678 S.E.2d 443 457 58 (Ct App. 2009) states
“The doctrine of unclean hands precludes a pla1nt1ff from recovermg in
equity if he acted unfairly in a matter that is the subject of the litigation to

the prejudice of the defendant.” First. Union Nat'l Bank of S.C. v. Soden, -
333 S.C. 554, 568, 511 S.E.2d 372, 379 (Ct.App. 207*%207 1998). “He
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who comes into equity must come with clean hands. It is far more than a

mere banality. It is a self-imposed ordinance that closes the door of the

court of equity to one tainted with inequitableness or bad faith relative to

the matter in which he seeks relief.” Emery v. Smith, 361 S.C. 207, 220,

603 S.E.2d 598, 605 (Ct.App.2004) (quoting Precision Instrument Mfg.

Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814, 65 S.Ct. 993, 89 L.Ed.

1381 (1945)
In this case, Appellant is the only party in thls case that knew or should have known that
his driver’s l1cense and drlvrng privileges were strll suspended/revoked in New York '
Like South Carolma New York sends drivers a notice when they go under suspens1on
and that notice 1nforms the dr1ver of the steps they must take to fully clear and end that
suspension. Thus, even though Appellant would testify that he believed this New York -
suspension/revocation had already ended, Appellant was informed of the steps he had to
take to- achieve such olearance ancl he knew he had not taken all of those steps.
Essentially Appellant is trying to backdoor an argument that he was unaware of the law
in New York related to how to cléar this suspension/revocation.. It is a well-settled
concept that ignorance of the law is no defense for a failure to comply with the law.
Traditionally this concept.is applied in the criminal law context. It seems patently unfair
for Appellant to use a similar argument to try and seek equitable relief from this Court
from a party. (the SCDMV) that by Appellant’s own admission was unaware of the New
York State suspension/revocation against Appellant. Appellant admits that SCDMV had
no knowledge of Appellant’s New York State suspension/revocation until the evening of
June 11, 2015. Sinee Appellant did knO\;v or should have known that this New York State

suspension/revocation was still dctive, either through a general knowledge of New York

law or through the notification sent to him by the New York State DMV, it was improper

=



for the Appellant to seek equitable relief from any South Carolina court to regain his
unlawfully obtained South Carolina driver’s license.

CONCLUSION

For the reasons set forth above, the June 26, 2018 Order of the trial court should

be affirmed.

Respectfully submitted,
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