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STATEMENT OF ISSUE ON APPEAL

R l) DID -THE OFFICE OF - MOTOR VEHICLE HEARINGS HAVE
... JURISDICTION, OVER A. CONTESTED CASE HEARING FOR AN
'- IMPLIED CONSENT VIOLATION THAT OCCURRED ON JULY 1, 2017
| AND THE NOTICE OF SUSPENSION WAS SERVED ON. RESPONDENT
-, -ONJULY 1, 2017, BUT THE REQUEST FOR THE CONTESTED CASE '
- i"HEARING WAS NOT FILED UNTIL NOVEMBER 9; 2017’7 ‘ :

STATEMENT OF THE CASE

'Th1s matter comes before the South Carolma Court of ‘Appeals pursuant to the'
appeal of the South Carohna Department of Motor Vehrcles (heremafter “SCDMV”) |
-which seeks rev1ew of the Ofﬁce of Motor Veh1cle Hearmgs (heremafter “OMVH”)
Order Denymg Petztzoner s Motzon to Dzsmzss dated December 13, 2017 Order of | g
Dtsmzssal dated February 7 2018 and Ora’er Denying Petztzoner SCDMVs Motzon for R

' Reconszderatzon dated March I, 2018 and the Adm1n1strat1ve Law Court 'S (heremafter |

o “ALC”) Order filed November 6 2018 and Order Denyzng Appellants Motzon for

: _Reconszderatzon ﬁled November 28, 2018, whlchtogether acted to rescind Respondent S
implled consent suspension: (.R'.ppf' 1-9 71476 :and 104;‘10.7) In the instant appeal
' SCDMV seeks to have these .orders reversed and 'the Respondent’s 1mpl1ed consent
| suspens1on sustained.. |

TheRespOndent washarrested on July 1, 2017 for driving under the influence and _ .
was asked to submit to a breath blood or urine test pursuant to S.C. Code §56-5-2950

1

- (R/p. 117) Respondent refused to subm1t to the requested test and was 1ssued an MV- 65

o Notlce of Suspensmn by Deputy Chad Johnson of the Berkeley County Sheriff’s Ofﬁce

on July l 2017 d Respondent recelved a copy of th1s MV-65 Not1ce of Suspensmn ‘on’
'LJuly 1, 2017 as ev1denced by her srgnature on the MV 65 Not1ce of Suspensmn and as

evrdenced by the fact that .Respondent s re_quest for 4 contested case hearing before the



. OMVH was made usmg thrs MV 65 Notrce of Suspensron Id The MV-65 Notrce of

Suspens1on 1ssued to Respondent by Deputy Johnson explrcrtly 1nfonned Respondent that

. if she wanted to challenge the 1mp11ed consent suspensron she ‘was - requlred to ﬁle a.

request for contested case hearlng w1th the OMVH w1th1n thrrty days of 1ssuance of the

- MV 65 Not1ce of Suspens1on Id Respondent d1d not ﬁle her request fora contested case .

; hearmg for th1s v1olat1on untrl November 9 201 7 Id

e i

Because S C Code §56 5 2951 and OMVH Rule 4(B) both provrde that a requestf o

for a contested case hearrng for an, 1mp11ed consent case must be ﬁled and served w1th1n

L

'- ) thlrty days of the notrce of suspensron be1ng 1ssued to the dr1ver and Respondent d1d not )
”ﬁle her request for a contested case hearrng unt1l November 9 2017 Wthh was 101 days - :

'beyond the mandated thrrty dead deadlme set forth in SC Code §56 5- 2951 the '

' 'SCDMV ﬁled a Motlon to Dzsmzss the @MVH contested case.on November 17 2017 (R

/

pp 109- 113) Respondent responded to SCDMV s Motzon to Dzsmzss w1th an e- marl :

s d

1,

’ 2017 the OMVH 1ssued Order Denyzng Pv :tztzoner s Motzon to Dzsmzss (R pp 104 107) . "

ThlS order den1ed SCDMV’S Motzon to Dv mzss because the hearmg ofﬁcer concluded ‘o

“the suspens1on notrce was not 1ssued to Respondent untrl the [SCDMV] 1ssued its not1ce o

E . 'sent to the OMVH and partres on: November 22 2017 (R p 108) On December 13, .

of suspensron on or after October 10 2017 ” (R p 105) -On January 30 2018 the~

_ OMVH held the hearrng in thrs case and the Berkeley County Sherrffs Ofﬁce did not
~'appear (R pp 55 57) As a result an Order of Dzsmzssal rescmdlng Respondent ]

1mp11ed consent suspensron was 1ssued on February 7 2018 (R p 71 73)



On February 12 2018 the SCDMV ﬁled a Motzon for Reconszderatzon w1th the;

A

VL 'OMVH (R pp 77 103) That motlon was demed on March 1 2018 (R p. 74 76) g

,SCDMV then tlmely appealed to the ALC (R pp 59 70)

On Aprll 27 2018 SCDMV filed Brtef of Appellant w1th the ALC (R pp. 32- 47) o "

'Around the end of July 2018 the ‘ALC and" SCDMV leamed that Respondent had

' changed re51dences As a result;- SCDMV S Brzef of Appellant served on Respondent onlﬁ

: Aprll 27 2018 was never recelved by Respondent On July 3l 2018, the ALC issued -

| Order to Serve Appellant s Brzef and Schedulzng ‘Order, which requlred SCDMV to serve
a copy of’ SCDMV s Brzef of Appellant on Respondent at her new address (R pD- 10 12)
-VSCDMV served thls second copy of SCDMV S Brzef of Appellant on Respondent at her
- new address on August2 2018 (R. pp- 48 50)

Respondent never ﬁled a br1ef w1th the ALC | Due to thls fallure on October 2,
2018 SCDMV ﬁled Notzce of Motzon and Motzon to Resolve Appeal Adversely to
.‘ Respondent and in Appellant s Favor with the ALC (R. pp 29 31) On November 6, |
| 2018 the ALC 1ssued its final Order in this matter wh1ch demed SCDMV’s motion. to
resolve the appeal adversely Respondent and held that SCDMV “falled to meet its burden.
: of convmcmgly provmg that the hearmg ofﬁcer s order was w1thout ev1dent1ary support,
1s arb1trary, capr1c1ous OT EITONEOUS as a matter of lavv ” (R pp. 3- 9)

On November 16 2018 SCDMV ﬁled 1ts Notzce of Motzon and Motzon ‘for

Reconszderatlon w1th the ALC (R pp: 13 28) The ALC decllned to recon51der its ﬁnal -

Order (R Pp. 1 2) Thereafter thls appeal was.timely ﬁled on December 3, 201 8.



" STANDARD OF REVIEW

s

The scope of JudlCIal rev1ew m cases such as thrs 1s 11m1ted by the Admlmstratlve:

Procedures Act S C. Code Sectlon 1 23 380

) 'A party who has exhausted all admrmstratrve remedies available w1th1n'v
. the agency-and who i is aggrleved by a. ﬁnal dec151on ina contested case. is
‘ ‘entltled to: _]udICIal rev1ew BRI o :

"(5) The court may not substltute its Judgment for the . Judgment of the
_ '.agency as to the weight of the evidence on, questions of fact. The court
~' " v.may affirm the’ ‘decision of the agency or remand the case for further
‘ ,fproceedmgs ‘The - court, may reverse :or, modify.- the decision 1f '
‘substantial rights of the: appellant Have, been prejudrced because the -
' admlmstratlve findings, inferences, concluswns or decrslons are: ’
- .. (a) in violation of constitutional or statutory prov1srons
~ 777 -.(b) in excess of the statutory authority of the agency,
" (c) -madé upon ‘unlawful procedure; :
@ affected by other. error of law; s
- (&) clearly erroneous in view' of. the rehable probatrve and
© substantial evrdence on the whole record; of : -
(H arbltrary or-capricious or: characterlzed by abuse of dlscretron :
or clearly unwarranted exer01se of drscretlon

In Lark v Bz Lo, Inc 276 S. C..130, 276 S E 2d 304 (1981) our Supreme Court

set out the standard of ev1dent1ary rev1ew under the South Carolma Admrmstratlve

Procedure \;Act:

. [Section 1-23- 380(g)(5)] speciﬁcally states: "The. ‘Court shall not |
substitute its judgment for that-of the agency as to the weight of evidence " '
on questions of -fact." In addition, the statute states the decision under

_: .. appeal must be ' clearly erroneous” in view of the substantral ev1dence on ‘

- -the whole record

' We therefore caution the B'ench"and Bar as to the limitations upon the
application of the * substantial evidence!" rules in reviewing the decision of -
administrative . agencies. As’ stated- in_ Dickinson-Tidewater, Inc..v.

; .Supervzsor of Assess., 273 Md. 245, 329 A.2d 18, 25, the substantial

- evidence test-, "need. not ‘and must not be either judicial fact- finding or
"+ substitution of judicial Judgment for'agency judgment"; and a Judgment )
. upon Wthh reasonable men m1ght dlffer will not be set asrde ' S

' .'ThetC,our‘tifurther' noted that:_ o

:
(



[

-

lb“‘The ‘substantial evidence rule... means: that we w1ll not overtum a ﬁndlng SRR I

* of -fact by an administrative ‘agency "unless . there is no reasonable .
'probablhty that the facts could be as related by a- w1tness upon whose‘. o
L _'testlmony the ﬁndmg was based " (Citation omltted ) ’

See also Schudel V. South Carolzna Alcoholtc Beverage Control Cornmzsszon 276 S C B

. 138 276 SE2d 308 (1981) Fast Stops Inc V. Ingram 276 SC 593 281 SE2d 18 ._

Lot

4

An appeal from action of an admlnlstratlve agency must be sustalned 1f supported

by. substantlal ev1dence Hamm v. Amerzcan Telephone & Telegraph Co 302 S C. 211

' 394 S E 2d 842 (1990) Lark . Bz Lo Inc supra In Lark our Supreme Court quoted, ’
Consolo V. Fea’eral Marmme Cornmzsszon 383 U. s: 611 16 L. Ed 2d 131 86 S. ctL 1118 -

(1966), to deﬁn_e. su__bstantlal ev1dence:

'> We have deﬁned "substantlal ev1dence as such relevant ev1dence as a
"reasonable mind mlght accept as adequate to, support a“conclusion.":... "It- " :

. - must be enough to Justlfy if the trial were to a jury, a refusal 10 d1rect ai . L R

R . verdict ‘when the conclusion. sought to'be drawn from it is one of fact for .
“the jury..." " This is something less than the weight of the evidence; and the o

, p0551b111ty of” drawmg two inconsisterit conclusions. from the- ev1dencet":" e

- does not prevent an: admlnlstratlve agency s ﬁndlng from be1ng supported I
‘by: substant1a1 ev1dence R S , A R

k -

| Z.Lark 276 S C at 136 276 S E 2d at 311 See also Dorman Vi DHEC 565 S E 2d 119
g :350 S. C 159 (Ct App 2002) Hamm v, South Carolzna Publzc Servzce Commzsszon and .
B Wzld Dunes Utzlztzes Inc 311 S C 295 422 S E 2d 118 (1992) | .
A court cannot welgh the ev1dence and substltute 1ts ]udgment for that of the A} i
:agency upon a questlon as to Wthh there '1s room for a dlfterence of 1nte111gent optmon : o

i'Dorman V. DHEC supra Hamm v Amertcan Telephone &- Telegraph Co supr?a" ‘

i.'

‘ .Chemzcal Leaman Tank Lines v. South Carollna Publzc Servzce Commzsszon 258 S. C ; ,‘



, {-;518 189 S E2d 296 (1972) The lImIted substantlal eVIdence(l'standard of reVIew Is

- Intended only to assure that the agency s actlon Is properly supported and that therefore . |

. ,fno abuse of delegated authorIty‘ occurred See Fowler . Lewzs 260 S C 54 194 S E 2d! -

191 (1973) o f'?_ ‘;f;{'.- .

P ‘[,’3‘; .
2

fa'

" presume among other thIngs that the agency actlon Is regular and correct and that the ;

"'l A B ,]t

On reVIew of the acts or orders of admInIstratwe agenCIes the courts w111 DRTPRN

orders and dec1s10ns of the agency are Valld and reasonable 73A CJ S Publzc S

h {" \Admzmstratzve Law and Procedure SectIon 220(a) (1983) Therefore the burden is on the ._ o

L '_‘Petltloner to show conVIncmgly that the order of the agency Is w1thout ev1dent1ary

N

“';"support or is arbItrary or caprICIOus as a matter of law Hamm v South Carolzna Publzc' I

e ~A‘Servwe Commzsszon 294 S C. 320 364 S E 2d 455 (1988)

ARGUMENT

coa

1) DID THE OFFICE OF MOTOR VEHICLE HEARINGS HAVE"’_ S
7'5‘[JURISDICTION OVER A CONTESTED CASE HEARING FOR' AN, ~" .-
. 'IMPLIED -CONSENT. VIOLATION THAT OCCURRED ON JULY 1,
© 2017 ~AND THE NOTICE', OF, SUSPENSION “WAS SERVED ON
. RESPONDENT*ON JULY. .1, 2017,#BUT" THE, REQUEST FOR THE =~
. “.CONTESTED CASE HEARING WAS NOT FILED UN_TILJ. Sl
NOVEMBER9 20179 g o

,The ALC held “there Is substantlal eVIdence In the record to support the OMVH oL

‘hearmg ofﬁcer s factual ﬁndmg that under the CIrcumstances of th1s case notlce of N

f;‘-}v Fa a‘
b

L suspens10n was not glven untIl the Department Issued 1ts ‘OfﬁCIal Notrce of October 10 éf R .

‘ ’2017 advrsmg Respondent of the samé ” (R vp 6) The ALC further held that the:

3 . \»-‘,»,' 2

Lo _‘~"OMVH “hearmg ofﬁcer clearly placed more welght on Respondent ] declaratlons and It- -

"e - Tiie o R
: kS i i

: 'Is not w1th1n the dIscretlon of th1s Court to substltute Its Judgment for that of the hearmg}h SR

-;.yofﬁcer ”'(R p 7) In maklngthese rullngs It appears the ALC was referrIng 1o the o s




OMVH’ Order Denyzng Petztzoner s Motzon 10 Dlsmzss The OMVH Order Denymg :

Petztzoner s Motzon to Dzsmzss contamed essentlally, the followmg

.adm1nlstrat1ve hearmg to be ﬁled w1th1n th1rty days after 1ssuance of the -:' _‘

- whether it put any part1cular we1ght or bel1ef in. the arguments presented

A ﬁndmg that thls“matter: was before _the OMVH_ due' to "R:e'spondent"s

“v‘request for a contested case hearlng (R. p 104)
A ﬁndmg that. that SCDMV ﬁled a. Motzon to Dzsmzss assertmg that the -

‘ OMVH lacked _]lll'lSdlCthI‘l to consrder thls matter Id
notice of suspensron (a k a. the MV 65 Notrce of Suspenswn) Id . o
' ’A crtatlon to Rule 4(B) OMVH Rules whrch requrres a request for an.

SCDMV’s determlnatlon (a k a. the MV 65 Not1ce of Suspenswn) Id

v iSummarlzann of the arguments of both partles The OMVH d1d not state'_

by erther party Id .

‘ A c1tatlon to S C Code §56 5 2951(B)(2) whlch requlres a request for an :

admmrstratlve hearmg to be ﬁled w1th1n thrrty days after notrce of the

- A ﬁndmg that SCDMV d1d not recerve the MV 65 Notrce of Suspensmn- ‘

; for Respondent s 1mp11ed consent V1olat1on unt11 October lO 2017 at o

Wl'llCh trme SCDMV posted the 1mp11ed consent. _suspensron to-

- ‘-regardmg how 1t came to 1ts determ1nat1on a holdmg that “Based on the.

-‘:Respondent S dr1v1ng record (R Pp- 104 105)

L 'F1nally, wlth no factual ﬁndmgs conclus1ons of law or other explanat1ons ,

i e1rcumstances in this case, I'coriclude the suspensron notice was not issued .



to R‘espon'dent: until the Department‘issue‘its notice of Suspension on or '

| after october'rb 20‘17'?.’ ’(R""'p- {‘0.5), - |

The- problem is that in makmg its’ rulmg as set forth in item 7, above the OMVHA
hearmg ofﬁcer completely 1gnored the fact that Deputy J ohnson issued the MV 65 Notlce
of Suspensmn d1rect1y to Respondent on July 1 2017, Slgmﬁcantly; the OMVH and the'
ALC both falled to d1scuss thrs fact. and 1ts legal 1mpact on their analysis in this case. |
Further, it appears that on recon51derat10n the OMVH hearlng ofﬁcer failed to. examme ‘

~ the contents of the July 1 2017 MV 65 Notrce of Suspens1on and SCDMV s October 10

2017 letter to Respondent to determme Wthh one, 1f any, constltuted a Notlce of

Suspensmn under S.C. Code §56 5 2951 Importantly, the OMVH’s rulmg that a-;, :

'suspensron notrce was not issued to Respondent unt11 the “Department 1ssued its notice of
suspensmn -on or after October lO 2017” 1s not' supported w1th any factual or legal |
justification. yv1thm the Order Denymg Petztzoner s Motzon to Drsmtss or.any other order:
' 1ssued by the OMVH (R pp. 104- 105) _
. The OMVH refers to the October 10, 2017 letter 1ssued by SCDMV to Respondent as
! a “notice of suspens1on._'_' Id The October 1‘0,2017 letter- 1ssued_ by SCDMV to
ReSpondent is not nor ever-has' been, a notiCe'of suspen;sion- (R. p. 96); The letter itself
1 spec1ﬁca11ybstates it is an “Ofﬁc1a1“ Notrce 7 Id This letter does not state that it is a -
| Notlce of Suspensmn Id Slgmﬁcantly, the MV 635 Notlce of Suspensmn 1ssued to -
| Respondent on July 1, 2017 and’ used by Respondent to request this contested case -

v»hearmg, drd specrﬁcally state 1t is a “Notlce of, Suspensmn” (R p 117) Whlle t1t1es of c

o documents are- not dlsposmve of what the document actually s, such titles can provrde



on each drlver S; vdr1v1ng record ; See S C Code §56 5 2951(C) and (I) For example 1f a

RUTER /,

I

second 1mp11ed consent MV 65 Notlce of Suspensmn by law enforcernent ;then. tha_ :

* T walie m '_". : "M, S - y R .

° . drlver s flI'St anhed COIlseIlt SuspeIlSIOII IIlllSt end before thelr SCCOHd lmplled consent
) ':( w . ‘
P e - - .\ ‘ . 'k

i suspensmn can begln S, C Code §56 -5- 2951(C) Addltlonally, in such an example the

e thls VlolatIOI’I (R p 96) o : }' ;
B ‘A L 'f't: Addltlonal ev1dence that the October 10 2017 letter does not constltute the Notlce of

\

. r
_ } t .
‘. . .
A i
; A Woe
L ’ rsd
©, ‘ |
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& ? :
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P

| Vlolatlon ‘of SC“,'Code' _§'§56 5- 2930 56 5 2933 or”_56 5 2945 sc Code §56 5"'}'1




. the same: date of Respondent s arrest under S C. Code §56 5 2930) (R p 96) The July
| 1 2017 MV-65 Notice" of Suspensmn however was 1ssued by Deputy Johnson to-

Respondent on the date of Respondent s arrest under S.C. Code. §56-5-2930(R. p. 117). :
' (

Because the October 10, 2017 letter 1ssued by SCDMV to Respondent merely, .

conﬁrmed the start and end dates of Respondent s 1mp11ed consent suspension, d1d not .
contain the elements requrred by -S. C Code §56 5 2951(E) was not 1ssued by the
arrestmg officer to the Respondent and even stated 1t was only an “Ofﬁcral Notrce it‘ :
. was an error of law for the OMVH hearmg ofﬁcer to treat the October 10 2017 letter as .
-. the Notrce of Suspens1on in thrs' case, partrcularly wrthout _some 1egal or factual: o
Justlﬁcatlon w1th1n the OMVH’S Order Denyzng Petztzoner s Motton to Dzsmzss |

Srgmﬁcantly, the OMVH hearmg ofﬁcer never 1ssued __y ﬁndrng that Respondent |

- was not 1ssued the MV-65. NOthC of Suspensron on July 1, 2017 Further none of the D

-“orders 1n this case, from the OMVH or- the ALC ever addressed the fact that when :

J

Respondent requested thls contested case hearmg she‘dld 'SO usmg _ly the MV 65;“_:.
Notlce of Suspens1on 1ssued to her on, July 1 2017 by Deputy Johnson (R p 117)
: fact the only reason the October 10 2017 letter is even 1n the ALC Record on Appeal 1nV_ V,

this case is because SCDMV submrtted - copy. of that letter w1th 1ts Motzon for' "

‘ Reconszderatzon ﬁled w1th the OMVH on February 9, 2018 (R p. §6) At the tlme of : -
3 1ssuance of the Order Denymg Petztzoner s Motzon to Dzsmlss the OMVH d1d not have a |
‘copy. of the October 10 2017 letter before 1t for rev1ew and con51derat10n Thus the

OMVH s ru11ng that Respondent S request for a contested case hearrng was tlmely under»

‘ ‘S C. Code §56 5 2951 was. 1nconsrstent w1th the ev1dence that 'was before the OMVH"_:



; : Notably, Responden has never asserted'that she~d1d not recewe the MV 65 Not1ce of
Suspension on July 1, 2017 from Deputy Jotinson: - . - :

-

* 2 Implied consent and BAC vrolatrons always have a- delay between the date the MV- 65""‘j

] Notrce of‘Suspensron is actually 1ssued to the dr1ver and when that suspension is entered}
in SCDMV’s: Phoenix: system “This is because 1mpl1ed consent ‘and’ BAC violations are [
= not transmltted t6- SCDMV. e_ectromcally ‘Rather; the law enforcement officers: must” -
t \-.,'ma1l the MV 65 Notice of Suspensron to- SCDMV. and once SCDMV recerves the. MV-"

65 Notrce of . Suspensron the Vlolatron/suspensron is- entered in SCDMV’s Phoéhix:- . -

’ ,system manually by SCDMV staff Desplte th1s delay, pursuant ‘to S.C. Code §56-1-.. - R

s 2951(A), the suspension is:in effect 4s SG6n.as the - law” enforcement ofﬁcer issues the .
MV-65 Notice of Suspensron fo the. drlver (“The arrestmg officer. shall i issu¢ a notice of e

- .suspension . whrch 18 effective. begmnmg on. the date of the alleged v1olat10n of Sectron P

| 56:5-2930, 56 52933, or 56-5:29457).

BT




clearly e'rroneou's "ﬁnding‘s in'v‘iew of the reliable, probative, -and substantial evidence in

[

: the record‘ at the t1me of the rul1ng |
Further the OMVH hearrng ofﬁcer ruled that Respondent strll had a temporary :
‘alcohol lrcense untrl August 9 2017 (R p 104 105) Thrs is an incorrect statement of
.'law As a matter of law under S C Code §56 5- 2951(A),( the MV- 65 Not1ce of
- Suspens1on 1s effect1ve begmmng on the date of the alleged v1olat1on of Sectlon 56-5- ¢
‘2930 56 5- 2933 or 56 5 2945” as soon as. the not1ce of suspensron 1s 1ssued to the ,» .
‘ dr1ver Thus the moment Deputy Johnsbn 1ssued the MV 65 Not1ce of Suspenswn to
,‘Respondent her “TAL" was suspended no matter what the SCDMV Phoemx system
~.showed the status of Respondent S lrcense to be. |
| Respondent complamed that she could not be 1ssued a temporary alcohol l1cense
, [between July 1, 2017 and October lO 2017 (R .p 108) F1rst thrs.1s not accurate
'Respondent could not be 1ssued a temporary alcohol l1cense between July 1, 2017 and
;November 9 2017 Th1s is because S C. Code §56 5 2951(B)(2) spec1ﬁcally requlres a.
rdrrver to request a contested case hear1ng before _the OMVH w1th1n th1rty days of
1ssuance of the MV 65 Not1ce of Suspensron before that dr1ver can be 1ssued a temporary
| alcohol license. - See S C Code §56 5- 2951(B)(1) In Respondent s case, SCDMV could
-not issue Respondent a temporary alcohbl license between July l 2017 and November 9
2017 because she had not yet requested a c-ontested case‘ hearmg related to h‘er July 1,
. 2017 1mp11ed consent v1olat10n (R p- 117) |
The OMVH appeared to place s1gn1ﬁcance on the fact that Respondent regamed a - |

regular drrver s l1cense from SCDMV on August 9 2017 (R p 104) What the OMVH

ignored, however, was .the fact tha_trRespondent was only _able to fraudulently regam a



6.

- Respondent S July 1 2017 1mp11ed consent suspens1on

. - )

regular Class D drrver s l1cense on August 9 201 7 because SCDMV had not yet recelved o

the MV- 65 Notrce of Suspensron for th1s 1mp11ed consent from Deputy Johnson the |

OMVH or any other source 1e on August 9 2017 SCDMV was not aware of .

o

S C Code §56 5 29Sl(B) and Rule 4., OMVH Rules requ1res a drlver to ﬁle RO

hrs/her request for a contested case hearrng wrthrn thrrty days after recervrng the notrce of "

§ -

suspens1on and farlure to do so dlvests the OMVH of Jurrsdrctlon US’AA 12 Clegg, 3777 o
S.C. 643 661 S E 2d 791 (2008) (crtmg Canal Ins Co V. Caldwell 338 S.C. l 4 524 I‘ o .

SE2d 416, 418 (Ct App 1999)) Mears V. Mears 287 SC l68 337 SE2d 206 (1985);,

(Applred fo: 1mplred consent ‘cases through the case Marshall D.L- Jones v. Southzn '

,' 7
AT

) In approxrmately ‘/z of all 1mp11ed consent and BAC hearmgs before the OMVH the first

~ time SCDMV-hears' about-the 1mp11ed consent or BAC v1olat10n 1s when SCDMV receive -
“the request for hearing from the OMVH to. place that suspension’in hearmg request status..
In such cases, SCDMV must first place’ the implied consent or. BAC violation and

~ suspension on.-the ‘person’s driving record and then must place the implied consent or - -
BAC violation in “hearmg request ‘status. - Placrng an 1mplred consent or BAC violation

in “hearmg fequest™ status is how SCDMV’s computer system -knows the driver may be

- able to obtain a temporary alcohiol license. - Some drivers obtain a temporary alcohol

license. and other drivers elect to not obtain a temporary alcohol license (meamng the1r
implied consent or BAC suspension continues to run).. . '
Add1t1onally, Respondent -comrnitted perjury - tw1ce to obtain credentials from'
SCDMV that she ‘was not entitled to: First, ‘Respondent committed perjury when she -
applied for the duplicate of her TAL .on July 3, 2017 she stated that her driver’s license
was not currently suspended (R. p. 99, queéstion 5), that she had not recently surrendered
"her driver’ s license. to a law enforcement ofﬁcer (R. p. 99, questron 6) and she signed an
" Affidavit for Lost/Surrendered Driver’s" License, where she’ swore under penalty of .
. perjury that her drlvmg prrvrleges were not suspended and that she had not surrendered .
"her drlver s license to-a .law enforcement ofﬁcer because of an 1mpl1ed consent

suspension. (R. p. 100). - The Apphcatron for Begmner s Perrhit, Driver’s License, or
- Identification Card specrﬁcally states that all information and statements made in-the

“application are: given under penalty of perjury (R. pp. 99: 100). Second, Respondent N

~ committed perjury again when she applied for her regular Class D driver’s license on - i
“August 9, 2017. Respondent committed perJury the second time by stating that. her
. driver’s license was not currently suspended R. p. 102 quest1on 5) and that she had not

recently surrendered her drlver S l1cense to a law enforcement offrcer (R.p. 102, questron




o

AV(R pp 104._‘

o+

B 'appeal is ]urlsdlctronal 1f a party mlsses, the deadlme the appellate court 1acks;. g

.’:

Jurrsdlctlon to consrder the appeal and has no authorrty or dlscretlon to rescue the S

delmQuent party by cxtendmg or lgnormg the deadlme f01 scrv1ce of the notlce Elam v

. ,'-extended the txme for Respondent to Irequest her contested case hearlng before the -

'r'

."OMVH leen the rehable probatlve and substantlal ev1dence in the record the OMVH B

e

' -record at the trme the OMVH’S 1ssued 1ts Order Denymg Petztzoner s Motzon to Dzsmtss"" SR

o ¢

S i
ol

have progressed to a hearlng on J anuary 30 201 8. For the reasons stated above SCDMVW.*V'(??“,; “.



suspension of Respondent be sustained due to the Respondent’s failure to properly invoke

the jurisdiction of the OMVH. *

March 7, 2019
Blythewood, South Carolina

Respectfully submitted,
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FRANK L. VALENTA, JR., SC Bar # 5682
General Counsel

PHILIP S. PORTER, SC Bar # 4526
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South Carolina Department of Motor Vehicles
10311 Wilson Boulevard

Post Office Box 1498

Blythewood, South Carolina 29016-0020
Telephone: 803.896.9900

Email: hearingsprocessingunit@scdmv.net
Attorneys for the Appellant

4 Because of Respondent’s failure to timely request a contested case hearing for this
implied consent violation, Respondent has already served all of her suspension time
related to this suspension. Thus, if this suspension is sustained, the only reinstatement
requirements that would be left for Respondent to fulfill are: 1) Enrollment in ADSAP
(and completion of ADSAP within one year of the enrollment date); and 2) Payment of a
$100 reinstatement fee to SCDMV. Please note the requirements described in this
footnote pertain only to the implied consent violation at issue in this case and do not
address any other suspension issues or unmet reinstatement requirements that may exist
for any other of Respondent’s suspensions.
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