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STATEMENT OF ISSUES ON APPEAL

1. IS THE FULL COMMISSION’S DECISION SUPPORTED BY SUBSTANTIAL
EVIDENCE WHEN APPELANT’S MEDICAL EVIDENCE SUPPORTS CAUSATION
AS REQURIED BY THE REPETITIVE MOTION STATUTE?

2. DID THE FULL COMMISSION MAKE AN ERROR OF LAW IN CONCLUDING
THE SINGLE COMMISSIONER’S ORDER DID NOT CONTAIN THE CAUSATION
FINDING AS REQUIRED BY LAW? .

| STATEMENT OF THE CASE

In this workers’ eompensation case, Appellant Dale Brooks alleged a 'repetitive trauma
injury to hlS low back and rrght leg. (R p: 31) Respondents denled the- claim. A hearing was
theld on September 7, 2017, before the Workers Compensatlon Commission ~ Single
Comm1ss1oner Gene McCaskill. On December 27, 2017, Commissioner McCaskill issued an
' order finding Appellant met h1s burden of proving a c‘ompensable repetitlve tranma injury to his
'low back affecting his right leg: (R p. 28 Finding of Fact 14; R. p. 29, Conclusion of Law 3).
The Commissioner awarded Appellant temporary total disability benefits for the perlod January
19, 2017 through June 28, 20l7, as well as prior and future causally-related medical treatment.
R. p. 29, Finding of Fact 20, Conclusion of Law 4-5.

Respondent timely appealed Commissioner MeCaskill’s Order to the Full Commission. |
After the parties served briefs, the Full Commission held oral argument. On October 26, 2018,
the Full Commission issued its order reversing tlie Single_ Commissi_oner’s order. See Full -
Commission Order at R pp 7-13.

On November 19, 2018, ‘Appellant served the Notice of Appeal on Respondents and the'.
Workers Compensation Commlss1on -
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STANDARD OF REVIEW

A

The Court of Appeals held in Burnette V. Cltv of Greenvrlle 401 S. C 417 737 S.E.2d

200 (Ct App 2012) cert den (2014)

‘The Admrmstratlve Procedures Act (“APA”) prov1des the standard for Jud1c1al :
review of decisions by the Commission. Under the APA, ‘this Court can reverse or
modlfy the decision of the,QCommr‘ssmn if the substantial rights of the appellant -
“have been prejudiced because the'decision,. . . is clearly erroneous in view of the
reliable, probatlve and substantial ev1dence on the whole record. [citing S.C.Code DA
Ann. " § 1-23- 380(5)(d) (e) (Supp. 2011)] This Court can also reverse the po

‘ ,Commlss1on 1f its ruhng 1s, affected by an error-of law. .

The Comm1ss1on is the ultlmate factfrnder in workers compensatlon cases. As a
* general rule, th1s court must affirm the fmdrngs of fact made by the Commission
if they are supported ‘by ‘substantial -evidence. Substantial evidence is that‘f
“evidence which, in considering the record as a whole, would' allow reasonable
minds . to reach the conclusion_the" Commission reached: The possibility of .
drawing- two' 1nconsrstent concluswns from the evidence does not prevent the o
Commrssron s f1nd1ng from belng supported by substantral ev1dence

Id at 401 S. C 417 426 737 S E 2d 200 205 (1ntemal citations and quotatrons omltted '

except as noted) o

. El

The f1nd1ngs of the Commlss10n ‘will be set as1de 1f unsupported by substantral ev1dence

4 lecks V. Pledmont Cold Storage Inc 335 S C 46 515 S E 2d 532 (1999)
R ~ - FACTS o |
Evrdence from the hearlng hefore the Slngle ComnnsSIOner Appellant worked.for 1
Respondent Benore ‘Log1stlcs ‘ System Inc (Benore) 'as a. rswrtcher.-‘ truck roperator for‘
approx1mately five months before he- alleges he suffered the repetrtrve trauma 1nJury (R p- 153 '

hnes 4—7) Appellant s dutres basrcally requlred h1m to- use.a truck to move trallers or seav‘ :

%
N

‘ '\contamers across a huge yard at the BMW manufacturrng plant Wthh he estrmated to be?2 rmles e

'w1de (R P 87 hnes l4 24) He Worked 12 hour shrfts (R p. 88 hnes 6 7)

To do h1s JOb Appellant drove a. sw1tcher truck Whr_ch_ wasn’t set up for driver comfort



like a tractovr-trai'ler. (R. p. 89 line 23- R. p. -90, line 9). According to Appellant, the tractor trailer
is made for long distance driving comfort and hés air-ride in the suspénsion, cab, and seat. Id. In

contrast, the switcher truck is designed to move heavy trailers. (R. p 92 lines 2-5). A switcher
e § by . . ! )

truck is a rigid frame truck with a spring—ridé; it only has onée seat. (R. .p. 90, lines 6-7; R. p. 91,
lines 4-5). Appellant described the switcher truck ride as “extremely rough.” (R. p. 90, ‘lines >10-‘
11). | o
Appeliant testified in detail about thé process he underwent to do his job. (R. p. 92, line 21-
| R. p. 97, line 3): | | | |
1. When summoned by cbmputer for: a i)ickup, he stepped up oﬂ;l'lis’truck by climbiﬁg 3
steps, using a handle. (R. p.l_ 92, line 24- R p. 93, line 14). |
2. That took him to a platform, where hé-v went through a small door to enter the ‘truck,
requiring him to stoop. (R. p. 93, lines 1_4-' 19). .
" 3. Once he maneuvereci himself to sit down in the _small cab, he dr'(SVe.for the pickup. (R. p?
93, line 19- R. p. 94, line 1) | | |
4. dn arrival at the trailer_, he twisted his body to iook out the back cioor by t_uming.his torso
.all the way to the rear. (R. p. 94, lings.' 1-'3)'. This meant his knees rem’ainéd pdinted .

sffaight out while his' back twisted all the way around. Id. at lines 10-13. Appellant

—~

o

responded he performed this twist 5 timés per tréiler move. Id. at lines 14-23.
5. Once he backed the truck up, he ﬁsed é lever tq 'raisé the trailer. (R. vp. 95, l_inqs 6-10). 7
6. Then he got up. Becausé of the. craniped cab space‘a_lnld lack of grab handles, getting up.
required him to use his legs 'arlld back to get up and hoist himself up, then twist around to

get to the door. (R. p. 95, lines 10-11, line 20- R. p. 96, line 5). ‘_



7. Next, he walked through the.door, and hool;ed the trailer to the truck. This required hirn
- to bend over at least 9.0. degre'es for a few minutes. (R. p- 95, lines 11-19). i
8. After hooking_ up the trailer, ‘he got back in the truck. (R. p. 96, lines 6—95. He pulled the
truck up4to 5 feet. Id. at line 10. | .
9. Then he got up again, went bacl< out, walked to the rear of the trailer and closed the
traller doors. (R. p. 96, lines ll 13) |
10. Then he returned to the cab to drive it to the designated area. (R. p. 96, lines 13 15)
11. Once he arrived at the drop off he reversed the whole process. (R p- 96 line 16- p 97,
line 3). '
The whole process took about 15 rninutes. (R. p. 97, lines 5-8). On average, Appellant
completed the process '45 tirnes a shift. Id. at lines 9»-11. Appellant agreed his job description
a required him to do up to ’5‘0'60 trailer moves a shift. (R. p. 98, lines 3-9, citing R. p. 323).
Appellant agreed he got in and out of tlie truck 225 times on an average shift. (R. p. 98, line 14-
R. p. 99, line lO) When asked .‘if the repetitive part of his job was getting-in and out .of the truck,
Appellant responded every aspect of his _]Ob was repetitive (R. P-. 154, line 7-R. p: 155 line 3).
Appellant testified about sea- contalners as.“a switcher operator s worst n1ghtmare 7 (R p:
99, lines 17-22)./ The reason is, salt and contaminants the containers pick up on their. ocean ,
voyage ‘‘make it exceptionally'hard to open the doors.” E at line 22- R. p. 100, line 5. The
vtrailer 1s higher off the ground and has a cerarnic seal on the back, which has to be cut vvith a2-
foot bolt cutter held over thev switcher operator’s head. (R. p- 100, lines 5-11). After that, the
operator must open four latches on the back of thé trailer. Id. at lines 12-14. Appellant ‘related,
“Most of the tinie, it took two people to open tlie doors.” Id. at .lines 17-19. But if no one could

help, time restraints required Appellant"to do it alone. Id. at line 20- R. p. 101, line 2. And

Ay
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- .j sometrmes.the drlyers brmglng the contamers m drdn t sllde the axles (R p lOl lmes 6 9). Th1s
' requrred h1m to pull four prns undemeath the trarler by, stooplng and pullmg each w1th all hlS ,
we1ght since the job sometlmes requlred‘movrng the prns out from under a trarler we1gh1ng.,"_ ’
40, OOO pounds Id at l1ne 9- R p 102 line. 3 Appellant moved SiX_ to ten: sea contamers a sh1ft : '

‘ (R p 102 hnes 18 22) But sometrmes he d1d it all nlght (R p 102 lmes 4 9)
| Appellant descrlbed the pace of h1s JOb as extremely fast.” (R p 103, hnes l 4) If you
% ‘, d1dn.t respond to the computer S demand for prckup w1th1n 15 m1nutes you caught some gr1ef -
. about it by your supervrsor ? Id at l1nes 4 8 ‘ ‘ - |
' Appellant agreed he began to feel symptoms of hlS 1nJury around early J anuary 2017 (R .
' p- 103 llnes 9- 16) Both thlghs bumed as d1d h1s lower back Id. at 11nes 17 21 It started m1d':'~‘ ‘
-sh1ft and by the end of 1t became pretty unbearable » -1d. at lmes 22 24 On January 17, he v‘
A.began to feel work caused the i 1nJury when 1t felt hke somebody stabbed h1m 1n hlS leg as he ‘
‘_stepped 1nto ‘his truck Id lrne 25 R p. 104 hne 8 It hurt all the Way to. h1s foot (R p 104 .
hnes 2- 4) That was the last day he worked Id at lmes 15 16 | .
Appellant descrrbed telllng every provrder he got hurt from gettmg in. and out of the K "
o truckso much » (R p 111, lmes9 13) A |
Appellant testlfred counsel referred h1m to Dr Louderm1lk Appellant testlfled Dr'..
l. ‘ijouderm1lk’s treatment helped h1m “dramatlcally ” (R p- 114 hnes 21 -22). At the tlme of the. ’

:hearlng, Appellant was not bemg treated by Dr Louderm1lk because he couldn t afford 1t (R p-

© 108, 11nes 13-22)..- ‘ L
The Smgle Commlssmner revrewed Appellant’s medlcal records See R p 23 25 On -
| J anuary 20, 2017 Appellant reported to Oconee Memorral Hospltal Emergency Room for hlSi. -

‘1n_]ur1es Appellant stated he got in and out of trucks about 150 t1mes per sh1ft (R p 287) | o



On February 1, 2017, Appellant reborteci fo WorkWell. (R. p. 295). He reportéd low baék
pain climbing into the truck: He also reported-feeling sharp low bz;ck pa-in.while stepping intc; the':"
- truck and pulliﬁg himself in. | | | |

The .doctor ordered an MRI. The ‘report states, “iﬁ his lcase specifically, I think it best to
get the imaging first.” (R. p. 300). A ‘
WorkWell records reflect Appellanvt left the appointment at 9:36am. (R. p. 303). Two A
minutes 'latér, thc doctor’s office received notice the claim was denied. R. p. 304). ‘
Appellant reported to Dr. Loudermilk on May 1. (R.. p. 306). Appellant reported climbin‘g‘
ﬁp and down stairs approxirﬁately 150 t‘imes. a day, moving a minimum of 30 trailers per shift.
He repprted “switchi‘nvg trucks in and out multiple times during the- day, opening. and closing
doors, beﬁnding and stooping, and climbing ladders.” Id. Dr. Loudermilk ordéred an MRI (R. p.
307). AppelLant got the MRI June 27. (R. p. '317). OnJ uly 7 , ]jr. Loudérmilk conclﬁded the MRI '
:shoWed a disc protrusion at 1 4-5 ,. WhiCh. Dr. Loudermilk deerﬁed the source of his s_ymptofﬁs. (R.
I T o 1
Defehse ergoﬁomic ure[')bort.'Respondents hired erogononﬁst Gle;n Adams to :re\}iew '
;Appellant’s j;)'b and‘to issue an.ergonoomics repoﬁ. “(R!p. 8 ,‘Findin'g of Fact 5, cibting‘R. p- 339).
The fepoft is at R. p. 339;343. Adams reviewed Appellant’s dépositioh, his %nediéél records; anci ~
visited the job site Where Appellant \‘;vorked. (R.p. 8, at Fiﬁding of Fact‘64, citing R. p. 339;345).
Adams found that, contrary to Appeliant’s tes‘tvimon’y, Appellaﬁt Wéuld be able to enter and exit.
the cab of the &uck without having to bend over." I_(i., citing R. p:‘ 344 and R. p. 147-148. Hé
further found thaf the job tasks of ‘al switcher do not require lifting that exceeds any recomnjlended-
safe lifting limits. d., citiﬁg R. p. 345. Finally, Adams qoncluded the job involvédi two activitiés "
with forward Eending (cOnnecting _the.hames.s and entering éﬂd exiting the caB); however, neithér

.6



Iof those tasks involved elevated risks for the development of lumbar musculoskeletal disorders.
Id., citing R. p. 344-345.
- Single Commlssmner S order The Comm1ss1oner viewed the ev1dence as a whole, noting
| only one medical opinion ex1sted Dr Loudermilk S. (R p- 28, Finding of Fact 12- 14) The
Commissioner concluded, “As such, it must be given great weight.” Id. The Commissioner found
Dr. Loudermilk affirmed in a questionnaire from Apellant’s counsel, 4“[T]he repetitive activities
of [Appellant] ’.s job, including but not limited‘to going up and down stairs, getting in and out of a -
truck, opening}and closing doors,‘bending‘ ‘and stooping and climbing ladders; most probably"
' lcause[d] low back painlwith the right leé radiculopathy[.]” (R. p. 27, Finding of Fact 8, citing R.
p- 315). The Single Commissioner also found tlle doctor afﬁrrned, “[T]he work injuries from
repeated work activities above cause[d] an L4-5 disc protrusion' shown on [Appellant]’s MRI of A
6.27.17. Id F1nally, the Single Comm1ss1oner found Dr Loudermilk “confirms these repeated
work act1v1t1es caused Appellant’s low back pain with right leg radiculopathy ” Id
Turning to the ergonomics report, the Single Comm1ss1oner deemed it “instructive, but it‘ :
’ does not control.” (R. p 28, Finding _of Fact.13). The Single Comumissioner also. noted “Dr.
Loudermill< indicates that he has read the report and it does not alter his opinion.” Id., citing R. p.
-316. | | | |
The Smgle Commiss1oner concluded Appellant suffered a compensable repetitive trauma -
injury to his low back affecting h1s right leg (R p- 28, F1nd1ng of Fact 14). Spec1fically, he
found “a d1rect causal relationship between the repetitive acts and the employment.” 1d. He based

the finding “on the entire record.” Id. Additionally, he held, “Under § 42-1-172 and-Murphy V.

.Owens Corning, 710 S.E.2d 454 (Ct.App 2011), medical evidence establi_shed, a causal



connection between' [Appellant]fs repetitive activi‘ties 1in regular employment 'duties and the
injury.” R. p. 29, Conclusion of Law 3. |

Full Commission reversal. The Full Commission reversed the Single Commissioner,
concludlng Appellant failed to prove a repetitive trauma 1nJur$I under S.C. Code Ann. § 42-1-
172, (R.p. 9 - 10, Findmg of Fact 11) First the Commlss1on held there was no finding of fact .
by the Single Commrss10ner that Appellant S ]Ob act1v1t1es were repetltive as requ1red under S.C.
Code Ann. § 42-1-172(B). Id

Second, the Commission noted Respondents pres.ented ergonomics evidence that the job
was not sufficiently repetitive and'noted Appellantlpresented' no ergonomics evidence (R. p. 8,

Finding of 'Fact’7-'8;“ R p. 9-10, Finding of Fact 11').‘ The Commission-found Respondents’
“unbiased” ergonomics report entltled to greater weight than [Appellant] S testimony on that
- issue.” R.p. 9-10, Finding of Fact 11.

Third, the Full Commrssron found Dr Lo‘udlermilk;s' opinion entitled.to less weight ‘thanb
the ergonomics report because the doctor appeared to rely on ‘_‘Appellant’s own self-serving
' statements as to the alleged repetitive job activit’ies,”. and a description of them from Appellant"s‘,

attorney in question'naires. (R.‘.p. 10,\ Finding of Fact 12 citing R p: 309-310, 315-316). The
Full Commission found it ¢ especially troubling” because the record from Appellant S 1n1t1al visit
- with Dr., Loudermilk showed Appellant reporting symptoms ‘since around January 3, 2017, ” but
- at the hearing Appellant testified he did not tell Dr. Louderm1lk “a spec1flc date ? Id cztmg R.
p- 306; R. p. 135, lines 19- 22, Additionally, the Full Commlssmn noted the lack of ev1dence Dr |
Loudermilk reviewed Appellant s _]Ob description R. p. 10 at Flndlng of Fact - 12) The Full
~ Commission concluded_ Dr. Loudermilk ° assume[d]_ the ]Ob is sufficiently repetitive.” Id. It,

noted Appellant’s attorney’s questionnaires to Dr. Loudermilk “never asked whether those jobv



activities are sufficiently tep\etltive.” Id., citing R. p.'3‘09.
lhe Full Commission concluded “the only ergonomlc ev1dence in the recotd found that :
hlS activlties were not repetithe (R p. ll Finding of Fact 13) In giving greater Welght to the
-ergonomics report, the Cemmlssm.nlmade »several f1nd1ngs. Ergonom1stoAdams Went onsite to
observe the job duties of a switcher 1d., citing R. p. 339. Adams cohcluded the observed | job
dut1es “do not meet any of the criteria above for elevated risks to the lew back/lumbar spine.”
Id., citing R. p\ 343. The Full Commission went on, [H]e noted that cohnectlng/dlsconnectmg
the trailer harness would only involve 60.5 seconds of forward bending of the spine per hout.”
[citing R. p. 343-344]. Next, Adams found [Appellant] weuld_be able to sit uhright in the cab,
and the task e,f entering/exiting the cab would requlre “minimal forward bending.” Q, citing R.
p. 344. Accordingly, 'the Full Eommission concluded “neither medical nor ergonomics evidehce
supports Za’finding that Appellant’s job activities as 'a “[S]Witcher” were repetitive as required

under S.C. Code Ann. §42 1-172(B).” Id at p. 11 Fmdmg of Fact 15

ARGUMENTS B

1 BECAUSE APPELLANT’S MEDICAL EVIDENCE SUPPORTS CAUSATION AS
REQUIRED BY THE REPETITIVE MOTION STATUE, THE FULL
COMMISSION’S DECISION IS NOT SUPPORTED BY SUBSTANTIAL
EVIDENCE.

.. Repetitive trauma injuries are specifieally defined uhder the workers’ cempensation
statute. The statute also defines the analysis of proving a repetitive trauma injury. Here,

Appellant satisfied both aspects of the law, requiring reversal for lack of substantital evidence to

support the Full Commission’s denial of benefits.

]
A. Repetitive trauma injury law.
: o : o y

“Repetitive trauma injury” means an injury which is “gradual in onset and caused by the

cumulative effects of repetitive traumatic events.” S.C.Code Ann.§ 42-1-172(A).



A repet1t1ve trauma m]ury is compensable only under the expllcrt terms of § 42 l 172 Id

" at sub- §(A) “Indeed sectron 42—1 172(C) commands that the [c]ompensablhty of a repet1t1ve a

223

Atrauma 1nJury ‘must be determmed only under the provrsrons of thlS statute Mrchau V.

Georgetown Ctv. ex rel. S.C. _C_itvs.onrl_(ers Comp. Tr., 396 S C. 589 594 723 S. E.2d 805 807 '~ o
- .t2012) (internal citations omltted)‘. = it .
. Spec1f1cally, a repetltlyve‘ trauma 1nJury is covered under workers compensatron only if
_ 1t is estabhshed by medrcal evldence that there is a drrect causal relatlonshlp bet(ween the '

| condi’tidn under which the work is performedvand the injury;” S.C.Code Ann.§ 42-1—172(D). :

! “Med1cal evrdence means an expert oprnlon ‘stated to a reasonable degree of medical~

" lcertamty, documents records or other materlal that 1s offered by a hcensed and quahfled‘ »
medrcal phy5101an ” S C Code Ann § 42 l 172(C)

B The Full Commlsswn s decrslon erroneouslv elevates the ergonomlcs report to"
' outwelgh medlcal ev1dence, whlch subverts the legal standard '

In determmmg whether 'Appellant stUry was repetltlve the'Full Commrssion' accorded

' Respondent s ergonomrcs report more welght than Appellant s doctor s medrcal conclusmns (R ;

~p. 11, Frndmg of Fact 14) The Full, Comm1ss1on also noted Appellant presented no ergonomrc o

- evidence. (R. p- 8 Fmdmg of F.act 8). erewrse the Full Commrssmn gave more werght to the
‘ ergonomrc report s unblased oprnron ‘ than Appellant s testrmony the Job was repetrtrve tR p. .
9-10, F1nd1ng of Fact 11) The Full Commrssron s unjustrfred over relrance on the ergonomrcs -

‘ report was unsupported by substantral. evrdence. j - | |

oo 1. Respondent’s ergonomlcs report does not satlsfy the requlred legal ,
e standard for causatlon : :

The Full Comm1ss’1on elevates t_he -ergonomics' report to what it can never-be: medical E ‘

" evidence on causation; as required by law. In repetitive injury cases, the law makes clear only

REIE (U



doctors can, supply evrdence of causatron S C Code Ann § 42 l l72(B) and (C) Strrklngly, n

: »mandatrng how causat1on is proven the statute makes no mentlon of ergonom1cs “What a‘_.'

L legrslature says in the text of a statute ~1s 'cons1dered the best ev1dence of the leglslatlve 1ntent or .

?

will. Therefore the courts are bound to grve effect to the expressed intent of the legrslature

| ‘ | Hodges v. Rarnev 341 S. C 79 85 533 S E2d 578 581 (2()00)

Thus the statute makes clear ergonom1cs does not determlne whether a _]Ob is suff1c1ently

» -‘ repetrtrve to.cause a repet1t1ve mot1'o'n 1nJury. Medrcal ev1dence does. S'.C.Code Ann.§- 42—1;‘ )

172(A) (C) The Supreme Court holds part1es to the str1ct pnnc1ple that repet1t1ve mot1on cases
B o .

-are governed by the terms of § 42 l 172 as ev1denced by M1chau V. Georgetown CtV ex rel -

S.C. Ctvs.‘ Workers Comp.‘Tr 396 SC 589 723 SE2d 805 (2012) There the ‘Full

: Commrss1on denled compensab1l1ty of the appellant S repetrtrve trauma 1njury, based in part ona
' ) ) ' : 4 . PR
' 'medlcal exam obtarned by the respondents However the respondent s medrcal exam1ner did not :

_state his op1n1on to al reasonable degree of medrcal certarnty Appellant s appeal centered on
. whether that ev1dence was admrssrble 1n l1ght of § 42- 1 172(C) S requ1rement that med1ca1> |
oplmons be stated to a reasonable degree of medrcal certamty The Supreme Court made clear
- the pla1n:terms ofthe statute prevarl' ‘_ - o s :

113

The M1chau Court flI‘St procla1med [C]ompensabrhty of a repetrtrve trauma 1nJury must -

:be determmed only under the prov1s1ons of [42 1- 172] 7 Id at 396 S C. 589 594, 723 S. E 2d
| 3 805 807 (2012) (1nternal c1tat10ns omltted) ’ ’ |
Next, the Court held “The plaln readlng of the statute requrres that [medrcal] oprnron or -‘
‘ r.test1mony must be stated to-a reasonable degree of medrcal certarnty 7 Id at 396 S C 589
" 595, 723 S.E.2d 805‘,. 808 (2012). .The Court‘;then» deemed‘ respondent’s medical opinion' “fan

: op1n1on or testrmony that must be stated to & reasonable degree of medrcal certarnty 'under‘:§ o

S IR



42-1-172. 1d. at 396 S.C. 589, 596, 723 S.E:2d 805, 808 (2012). In reversing the Full
Commission, thé-Supreme Court held the opiriion inadmissible lbecau‘se‘.it did not conform to the
statutory standard.
" Here, the Full Commissioh creates a new, strict standard .fo'r repe?itivel' tré}uma. injuries —
the requirement of an érgonoﬁics report for claimants to prove compensability. Thié requirement
S éspemally ev1denc;ed by the- flndmg Af)pellant presénted no ergonomlcs evidence. (R p- 8,
Finding of Fact 7- 8 R. p. 9-10, F1nd1ng of Fact 11) The Full Commlssmn S ergonomlcs 4
standard is not what the 1aw requires. . | ” |
Section 42-1-172* is. the laW. It réquir'es medical evidence of causaﬁdn, .wh.iCh'Appellant
presentéd and Respondent did nét aispute. ’Here, tﬁe only caﬁsatio'n evidence Ico_nforming to § 42-
1-172 came from Appéllant. Tﬁe Full Co’m‘mission should be reversed_,‘as Appéilant proved
cgusation using the proper legal standard. |

2. Fmdmg Appellant less credible than the ergonomlcs report is
unsupported by substantial evidence.

Beécause the Full Comm1ss1or_1’gaye Dr. Loudermﬂk’»s conclusion less weight vin part
because he relied onApf)ella‘nt”'s .‘v‘selffserving statements” ab(;ut the job’s repeti.tion', the Court
.Should consider the .‘Cre’dibiAlity of Avpf)el‘lant’ls. accounlt of ﬁis job activities co;lipa;ed to. the
ergonomist’s. See R..p. 10, Finding of Fact 12. In weighiﬁg the érgon;)mist’s crédib_ility against
Appellant’s, the Couﬂ' 'should first uﬁderstand. the prime diétinction in their experience:
Appellant dld the j.ob‘,‘ day. in, day out, for mbnfhs. The ergonomist watched éomeone else‘ do it.

To use a football analogy, Appellant stepped on thé: field and took the hits. The ergonomist
| Monday—moming quartefbacked ’hvim. | "

The finding Appellant didn’t prove his job repeﬁtive overlooks the exhaustive job

description Appellant gave at the hearing, as recited at p. 2-5 supra, of the “rough ride” he faced
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in his truck, the repetitive nature of his job duties, how often he did them during his shift, the

“sea.container nightmare” and the pace he needed to maintain to do his job. (R. p. 91-103).

At the hearing before the Single commissioner, Appellant’s counsel presented justifiable

‘concerns about the ergonomics report to consider in evaluating its credibility versus Appellant’s,

atR. p. 78, li. 25- R. p. 80, li. 23;

A.

‘B.

The ergonomist never saw Appellant do his job.
The ergonomist never observed the long-term impact .c‘>f the job dﬁ‘Appellant,

doing it for.12 hour shifts for about 5 months, = ( »

. Unlike Dr. Loudermilk’s records, the report is not specific to the job’s impact on

Appellaﬁt. It spéaks only in terms of vague generalizations about “elevated risks”

to operators in general.

. The report leaves some gaps in the job observation, especially how Appellaﬁt |

describes twisting his back while backing up the truck to the trailer.

Appeliaht"s _téstimony quéstiohs whethef Réébondent gave the ¢rg0nomist the
right information about the seat Appellant sgt in, as Appellént described thel seat
in the repoﬁ as a v“lllixvlllrﬁy rhodel”_t;ar é‘uperior in \cémfén and support to thebon‘e
Appellant actually “used én the job. See also R. p 91, li. 6- R. p. 92, 1i. 19. ‘

The report coﬁélhdes no increased risk of lumbar épin¢/low back irijilries' for
switcher operators. (R. 4p. 345). In sum, all the repbrt means is, Respohdent didn’t

intentionally expdse Appellant to a known risk of injury.

Additionally, the report does not observe the “sea contadiner nightmare” described by

Appellant in his testimony at R. p. 99, line 17 = R. p. 102, line 4. That’s a major part of his job

the report leaves completely unaddressed.
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NothingA 1n the report ‘makes Appellant’s lnjnry'impossible. Note the word~ “increased”
before “risk.” (R. p 345). There’s still risk of injury,vespecially due to 'the repetitive nature of the
work. It would be.differ.ent if the report said no risk of. injury.‘ But it doesn’t. Becaus.e it can’t.
Appellant’s job carries the risk of g_etting injured just like he did, WhiLch happened here.

~ Most importantly, the ergonomics 'report does not evalnate theimpact _of' the‘job on
. Appellant. That’s why the statnte requires a doctOr to proVide evldence of causation, which is
_ What Dr. Loudermilk did. , .‘ i -

'Giviné the ergonomist ,report more \.’veig:'ht: here endorses.the opinion of a'-\rvitness’ who
‘never saw Appellant\ do the joh ran‘d isn"t“ qnalified to assess'the job’s impa‘cton'Appellant’ls
medical cﬂondition. -Appellant crediblytestiﬁed in painstaking detail about the repetitiveness of
his work, é{vork he actua\lly did instead of rnerely \;/atching it done for a day. -Substantial evidence
‘does not support the Full Commission’s credibllity'deterrnination here. |

3. Appellant provided the only evidence of causation sufficient to withstand
legal scrutiny: the medical evidence of Dr. Loudermilk. -

“Although medrcal testrmony 1s entrtled to great respect, the fact finder may d1sregard it

' 1f there is other competent ev1dence in the record ” Hargrove V. Trtan Textile Co 360 S.C. 276

' 288 599 S. E 2d 604 610 (Ct App 2004) The ergonom1cs report falls short of - competent |
.evrdence as’ expressed by arguments frrst made by counsel at the Srngle Comm1ss1oner hearmg,
~ cited at p. 13-14, supra. Those same concerns reveal \rvhy the report should not override the
medical conclusion here. |

Additionally, Appellant relies on the Single Commissioner’s ‘Order, p. 14-15,‘Findlngs of -
Fact 6-13 at R. pp. 27-28. Notably,‘Dr. Loudermilk’s conclusion of medical causation remains,
as the Commissioner found, “uncon.tro'verted.”_ (R p 28, Finding of Fact l2).. Respondent.made

no effort to challenge it with its own medical evidence, which Respondent could have done
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easily by merely hiring a doctor ef its choosing to either evaiuare'Appel_lant, or even easier, just -
review his records. Respondent eould also debdse Dr. ‘Loudermilkto attempt undermining his
‘conclusion. Insiead, Respondent did not 'ciounterl ‘Appellant"s medical evidence with'medical
evidence. o

Moreover, Dr. Loudermilk’e ‘involvement with Ap_pellant in developing his medicai
conclusion surpasses the m‘edicai treétmenr 'proVided' by Respdndents .and its ergonomis.t’:sv
exposure to the JOb Dr. Loudermllk’s conclus10n caime not from a one-time .office v1sit but a
course of treatment. (R p. 306- 316) He confirmed his diagnosis with an MRI (R p. 314). In
contrast, while Reepondent initially sent Appellant to a doctor, Respondent denied this claim two
minutes after that doctor requested an MRI — an MRI the doctor concluded it “best” to get. (R. p..
* 303-304). ‘.Respondent’s‘.ergOnomisr spent just a single day Watching the switcher job done by
someone else. | | '. | ’ |

Neverthelese, the Full Cornrriission. gave Dr. Lou_dermilk’s conclusien less weight,
finding he relied on App.ellant:’s' “self-serving statements”»about the job;s repetition, and his
counsel’s description of them in questionnaires. (R. p. '10—11, Findirig of Fact 12). Tne Full
Commission gdve several reaeons for this, none of which .are lsupportediby substantial evidence.

First, the Fuli, Commission found Dr. Loudermilk’s reliance on Appellant’s and his
icounsel"s statements: |

especiailly troublin_g 'beeause ‘avcc'ording td‘the' record from [Appellant 1’s initial

visit with Dr. Loudermilk, [Appellant] reported his back and leg pain had ‘been

present since around January 3, 2017, however, at the hearing [Appellant]

testified he did not tell Dr. Loudermilk “a specific date.”

Id., citing R. p. 306 und p- 135, lines 1’;9-22 (emphasis added).

This finding does not reflect how the law views these injuries, as the Supreme Court

revealed:
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Repetitive trauma injuries ... . have a gradual onset caused by the cumulative -
effect of repetitive traumatic events or “mini-accidents.” As noted by other courts,
it is difficult to determine the date an accident occurs in a repetitive trauma case
because there is no definite time of injury. ' '

Schulknight v. City ofN Charleston, 352 S.C. 175, 178, 574 S.E.2d 194, 195 (2002).

Thus, By théit ;iétur@, ;é?etifi;e trauma injuries do not ?upport a specific date of iﬁjury.
‘As Schulknight wisély i,n_tiﬁlate'd?'_» courts expéct‘ the date of injury f_o réqﬁire sofne estimation.
Oddly here, the Full Commissioh Was “espg‘cially troubled’; ‘by Appeli;int doing éxaictly .what‘ the
Supreme Court expects Vhim to. |

Thé finding does not reﬂeét all the facts, as it infers Dr. Loudermilk contrived a date of
iqjur_y, contrary to tllle. evidence. At the hearing before the Single Con'miissioner,' Appellant
confirmed he told Dr. Loudermilk approximate dates of onset. R. p 137, line 23-138, lir;e 2).
The record in questjon‘ states Appe]lant suffgred syrhptoms si-ﬁce “afouné January 3, 2017.” (R.
p. 306). Common sense télls us when you state yqlf got hur; éroun(i a si);:cific date,vthat,means’
you’re approximating. And App‘ellani tesﬁfiedhé told Dr. Louderfnilk those apprc;ximate dates
Wére two weeks before January 17 or 18. Id. That timeframe definitely encompassés “around
J anuafy 3. Unfértunately, by tihe terms-of its order, the Full. Commission attacks the credibility -
of Dr. Loudermilk with a hairsplitting detail tﬁat doesn’t reflect all the. factsf or the law. “[I]t is
difficult to determine the dafe an accident occurs in a repétitive frauma case'becaugg there is no
definite time of injury.” Schulki;ight, supra. |
| - Next, the Full Cbrrvimission ‘found, Dr Loudermilk never reViewed LAlppellant’s jdb ‘
description. The laW‘ doeé r@t require this, nor should it, as 1t might not always be avéilable fof a
doctor to review. We turfl to the law“for guidance here. | J
A repetitive trauma injury is covered under ‘worker's_’ cémpensation “only 1if 1t is

established by medical evidence that there is a direct causal relationship bé,tween the condition
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- under which,the,vwork is performed. and‘tlie injnry.7’ 'S'..C.C.od‘e Ann :§;v‘42.—l—‘_l7'2(D). “Medical
.evi_dence’.’ means an'.expert 'opini:on “sta'ted" to a reasonable degree o.f medical certainty,
_ documents, r‘ecords., or other rnaterial that is ‘offered by a licensed and: qualifie‘d medical
. physician.” S.C..Code Ann.§ 42—1—172(C). Thus, § 42-1-172 makes clear a critical consideration '
in repetitive injury -causation decisions is a doctor’s understanding of the job duties alleged to .
cause the problem, which can come from a discussion with the Appellant. And an examination of
the Appellant helps. |
Here, Dr. Loudermilk did both. At Appellant’s ﬁrst examination, Dr. Lotidermilk records
; the duties Appellant reported as causing the problem: climbing up and down stairs'approximately |
150 times a day, moving a rninimum of 30 trailers per shift. He reported “sWitching trucks in and
out multiple times -‘dnring the 'day: o'pening andl closing doors, bending and stooping, and
climbing ladders ? (R p. 306) Dr Loudermilk conﬁrmed his dlagn031s w1th an MRI, and
continued to examlne Appellant as he treated him. (R. p. 306 316) |
| ~ The flnding overlooks the fact Dr. Loudermrlk clearly acknowledged,the repetitive acts.
' causrng the injury. In two questionnaires almost three months apart counsel asked:
| ‘Did the repetitive act1v1t1es of [Appellant] s JOb 1nclud1ng but not limlted to’
going up and down stairs, getting in and out of a truck, opening and closing doors;
bending and stooping, and climbing ladders, most probably cause low back pain ‘
With right leg rad1culopathy" - :
: Doctor Loudermrlk answered “Yes ” R. p. 309, 315
Dr. Loudermﬂk also plainly 1nd1cated he rev1ewed at least one description of Appellant s
| job — the ergonomlst report. In the more recent questlonnaire counsel asked “Does the attached
ergonomics report change your opimon in any way?” Doctor Loudermﬂk answered the qnestron,

“No.” (R. p. 3l6). This presents the clear inference the doctor read the ergonomics report and .

remained steadfast in his medical conclusion the job was repetitive. Respondent never deposed
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* the _doctor to challenge this‘ answer.
The Full Commission kfound' Dr. Loudermilk -“assume[d] the job is | sufficiently .'
repetitive,” based onrthe d(')uble-indented question above. (R. p. 10, Finding of Fact 1.2, citing R :
p. 309). This overlooks the fact the doctor could’ve answered the questi’on “No.” It also forgets
the doctor’s .records- part of the ‘entire record on which the Single Commissioner baéed the
finding- which describe Appellant s repet1t1ve _}Ob tasks. (R. p 306 316; R. p. 28, Flndlng of Fact.
14). It also overlooks the more recent questionnalre where Dr. Loudermilk declared the
ergonomics report describing the erg'ononnst s view of Appellant s job dut1es changed -nothing in
his‘medic‘:al conclusion. R. p. 315-316. \ . -
In the end, _the.par,amOunt co_nsicleration in repetitive motion cases is proving causation
with meclical evidence, which is e)iactly what Appellant did here. The rnedi_cal evidenceis rooted
in a doctor’s conclusion founded on discussions With Appellant about the cause, a diagnosis
confirmed with an MRI, a course of treatment, and uncontroverted eizidence l{espondent’s
ergonornics report rnade no i\mpact on the doctor’s conclusion. Appellant satigﬁed the repetitive
'motion.lstatute. |
Requiring anything further creates a:legal requifement for workere‘vi/ith repetitive motion _
injuries to pay for their{fown efg‘onomics report. It’s a requirement that does not exist. The

additional cost it imposes could prevent workers with legitimate repetitive motion injuries from

obtaining benefits they desperately need, which defeats the purpose of the workers’

" compensation law expressed by W fall v. T 1deland Utilities, Inc., 354 S C 100, 116, 580 S.E.2d

100, 108 (2003):
4
It is essential to remember that the Legislature created a systern, for good or ill,
~ which “serve[s] a social function by providing the injured employee with
sufficient income and medical care to keep him from destitution .... [they] ate not
des1gned to- compensate the employee for his 1nJury, but merely to provide him



W1th the bare minimum-of income and medical care to keep him from be1ng a

burden to others.

Here, ‘affirming the Full Commission unjustifiably depriveé'Appellant of meager:benefits

to which he proved legal entitlement.

II.

Appellant s job activities “were repet1t1ve as requ1red under S.C. Code Ann. § 42-1- 172(B) 7 (R.

BECAUSE THE SINGLE COMMISSIONER 'MADl*] THE CAUSATION
FINDING BASED ON MEDICAL EVIDENCE AS REQUIRED BY LAW, THE
FULL COMMISSION MADE AN ERROR OF LAW IN CONCLUDING THE

SINGLE COMMISSIONER’S ORDER CONTAINED NO SUCH FINDING.

The Full Commrss1on found the Slngle Commlssmner made no finding of fact

p. 9, Finding of Fact 11).

commissioners in crafting the proper finding under § 42-1- 172(B) The Court of Appeals upheld

compensabﬂrty in Murp’hv v. Owens Commg, 393 S.C.»77, 710 S.E.2d 454 (Ct. App. 2011). In :

S.C.Code Ann. § 42-1—172(B) states:.

~ An injury is not considered a compensable repet1t1ve trauma injury unless a

commissioner makes a spe01f1c finding of fact by a preponderance of the evidence -
of a causal connection that is established by medical evidence between the
repetitive activities that occurred while the employee was engaged in the regular
duties of his employment and the injury.

A srngle appellate case gives guldance to practltloners and workers’ compensat1on

addressing a challenge to the suff1c1ency of compensablhty findings, Mu rphy held

The single commissioner found in part that “the preponderance of the evidence is
that there is a direct causal connection between the repetitive activities of
[Murphy's] job and the aggravation of her ... condition. This finding is based on

~ the medical records....” The Commission sustained the commissioner's order in its.

entirety, and found in part (1) Murphy suffered an aggravation of her underlying
condition by the repetitive trauma of performing overhead work on her job; (2)
the finding was based on the record as a whole, including the medical record; and
(3) there was a direct causal connection between the repetitive activities
of Murphy's job and the aggravation of her condition.

As Murphy dictates, the Single Commissioner in this case found:

\
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1. by the preponderance of the evidence, a direct causal connection between the
repetitive act1v1t1es of Appellant’s job and the 1nJury o

The Single.CommisSioner held:

Based on the preponderance of the evidence before me in"this case, I must
“conclude that [Appellant] has suffered a compensable repet1t1ve trauma injury to
his low back affecting his right leg.
A. T find a direct causal relatlonshlp between the - repetltlve acts and the
employment. SRR
B. Th1s f1nd1ng is based on the entire record

(R p- 28 F1nd1ng of Fact 14)

Addltlonally, he held “Under § 42-1-172 and Murphv V. Owens Corning, 710 S.E.2d 454

(Ct.App 2011), medical ev1dence established a causal connection between [Appellant]’s
repetitive activities in regular employment duties and the injury.” Id. at p.16, Conclusion of Law
3. Thus, the Single Commissioner expressly relied on Murphy to make his findings.

If needed, the‘s‘pecific-.rep‘etitive acts can be“inferred from_a prior factual finding, to
-which we now turn.

2. work caused the repetitive trauma. -

Here, the Single Commissioner cites the medical record:

Dr. Louderrnilk answ.ers, “yeS’_’ in a questionnaire dated 08/11/17 to the question,

“Did the repetitive activities of [Appellant]’s job, including but not limited to

going up and down stairs, getting in and out of a truck, opening and closing doors,

bending and stooping and climbing ladders, most: probably cause low back pain

with the right leg radlculopathy?” He also answers “yes” to the’ question, “Did

the work injuries from repeated work ‘activities .above cause an L4-5 disc

protrusion shown on [Appellant]’s MRI of 6.27.17?” Likewise, he confirms these

repeated work activities caused. [Appellant] s low . back pain- with r1ght leg-
radlculopathy '

.R. p 27 F1nd1ng of Fact 8.
3. the finding was based on the record as a whole. See R. p. 28, Finding of Fact 14B, .

~

quoted in number 1 above. o
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| Based onAm the Commlssmner rlghtfully made the ﬁndlng requlred by § 42A1 172 -
based on-all the ev1dence 1nclud1ng Appellant s extenswe testlmony about his job duties, plus
,the medlcal records : and even the ergonomlcs report.: Because the Full Comtmssmn concluded
~he made no. such ﬁndmg, it commltted an error of latzv that‘ should be reversed.

Yy

CONCLUSION

For the reasons stated, this Codrt_'Should reverSe the judgmerit of the Full Commission.

dctfully submitted,

S e a0 . RobertT. Usry, Esqu@e}/ '
D i, - .. HOLLAND & USRY, PA. -
oo ) opew M 101 West St.'John Street, Suite 206
.. Post Office Box 5506 -
: : S R ,."Spartanburg, Southi Carolina 29304
< T T (864) 582-0416
e SRR (864) 585-9499 (f) .
‘Attornéy for Appellant

April 10,2019

21



