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STATEMENT OF ISSUE ON APPEAL "

In th1s SVP tr1al whether the trlal Judge erred in refusmg to grant appellant s mot1on for -

) dlrected verdlct because the only d1agnos1s glven appellant—antlsoc1al personahty dISOI‘deI‘—IS |

o

legally 1nsufﬁc1entl because it fails to dlstmg'ulsh appellant from a common recidivist cr1m1nal?_



| SiATEMENT'OF THECASE
! Thé-Aﬂqréey General éo_ug}lltf épbelian.t.’s co'n'lrhi“;mentl‘ to the SVP comp"pund,‘ and on
August 6, 2018, ai:ppellant Was‘tried before the Hohqrable William H. Seals and a jur}'I.'. R. 1.
‘.(?hrist;)pher A. ‘M(:‘)I‘i‘OW ap;.)earedhf(‘)r thé Attdrhéy Geﬁeral. R. 1. Ja‘m"esy-K. Falkbr.epre'sente‘d )
ébpgllant. R. 1. ll:l"he. Jury found‘appéliiallvt v&%a.lvsva sé?uiallyl }Vi(v)lent‘pre.dat\(‘)r ‘aﬂd appellant \:Nas 3

ordered to be conffhgd indefinitely. R. ‘194‘,»' This appeal follows. _ '



' 'STANDARD OF REVIEW ~ . »

This Cou,f’_ﬂfﬁ rév‘iéws'que_stion*s of law de novo. Milliken & Co. v. Morin, 399 S.€.23, 30,
731 S.E.2d 288, 291 (2012).



- ARGUMENT -

In this 'S\{P trial‘, the trial iudge erred in refusing to grant appellant’s motion for directed

o
£

verdict because the only diagnosis given appellant—antisocial personality disorder—is legally

insufficient because it fails to distinguish appellant from a common recidivist criminal. |

The Attorney General’s only expert in this sexually violent predator commitment trial
7

was Dr Gordon Brown a forensrc psycholog1st R. 45 He is not a medlcal doctor R. 50 He
' is not board certltled R 51 He had never testlﬁed as an expert in an SVP comm1tment trial. R'
51. The trlal Judge quahﬁed him, ‘statmg, “Every expert has to start somewhere ” R.52. |
Dr. Brown did not dragnose appellant w1th pedophlha R 102 Nor did he dlagnose
appellant w1th b1astophrl1a——dev1ant~ ar\ousal to non-consensual sex. R. 102-04. Appellant S
- score on an actuar1a1 table used to predlct rec1d1v1sm risk for sex offenders gave him only an 18-
23% chance of reoffendlng w1th1n ﬁve years R. 83 84 | |
o The only ba51s for comm1tment was Dr Brown s d1agn051s of appellant w1th ant1soc1al

personallty d1sorder (“ASPD”) R 74 Dr Brown agreed that many psychologlsts belleved

ASPD was not a mental illness, but Just a pattern of cr1m1nal behavior. R..103- 04 He also

!

; agreed that some profess1onals belleved ASPD should not be .the sole bas1s for SVP

comm1tment R. 102 04. Whrle he would not put a number on h1s guess, he acknowledged that
. o ,

“a high percentage of the prlson populatlon would quahfy for an ASPD d1agn051s R 104 06 _

He attempted to dlfferentlate appellant from a common rec1d1v1st criminal by stat1ng appellant

failed to have' ‘stability in employment, not havmg stab111ty in housmg, not really plannmg ahead

i

for those kinds of chings.” R.1 06-07;- o
After Dr Brown left the stand, appellant moved for a dlrccted verdlct R. 123- 27

'Appellant argued that ASPD 1s not sufﬁ01ently spec1ﬁc to form the bas1s for an SVP
: W | _



)
o~
N

commitment. R. ;l 23-27. - Appel{lant"cited' the‘New York high coun’s opinion in State v. Donald

DD., 24 N:.fY.3d 174' 190-92 (2014) wh'ic‘h held that a diagnosls of antisocial personality disorder |
. simply has SO httle probat1ve value regardlng 1nab111ty to control the commission of sexual crimes -

that 1t was legally 1nsufﬁ01ent to forrn the bas1s for comm1tment Ihe tr1al Judge den1ed the motion,

stat1ng it wasa questlon of fact for the Jury.. R 127 | | |

| . The tr1al Judge erred in allowrng appellant to be commrtted solely on the basrs of an ASPD
A dlagnosm In Donald DD., the court rel1ed on the Due Process Clause and the Umted ‘States

l

Supreme Court s, dec151ons in Kansas V. Hendrlcks 521 U S. 346 (1997) and Kansas v. Crane, 534 |
AW
U.S. 407 (2002) The Fourth C1rcu1t alsohas cr1t1c1zed the use of antisocial personahty d1sorder for

sex offender comrmtment Umted States V. Antone 742 F. 3d 151 169- 70 (4th Cir. 2014) (“What S

more, Antone s c1v11 comm1tment 1s based on two mental dlsorders that are undlsputedly prevalent- R |
in the nat1onw1de prison populat1on ”) |

In Hendncks Justlce Anthony Kennedy prov1ded the fifth vote in the 5-4 dec1s1on of the
Court upholdlng the const1tut10na11ty of Kansas SVP statute agamst a challenge that it was pun1t1ve :

and therefore Vlolated the ex post 1 facto and double Jeopardy clauses Hendncks 521 U S. at 371 72 '

\

(1997). Justlcef Kennedy“wrote ‘separately' ‘to cautron agarnst dangers inherent when, a crv1l, .
" confinement law is used in conjinction with the criminal process, whether of not the law is given-
retroactive application.” Id. He concluded‘lhis concurrence by stati'ng' that if “it were shown that

mental ab'norrna’.lity is. too 'imprecise a category 10 offer a solid basis\for"concluding that civil_
I :

\r

detentron 1s Justlfled our precedents would not sufﬁce to valldate it.” Id. at 372 Justlce Kennedy s

E prescrent warmng about the i 1mprec1s1on of psychology appl1es w1th full force fo tlns case.
The ma]onty 1n Hendricks wrote extens1vely about whether the Kansas statute S deﬁmtlon' _

of mental abnor'mahty; sat1sﬁed‘ substantlve due process Id at 356 60 Approvmg the Kansas

)



statute the Court wrote that it requ1red evidence, of past vsex"ually violent behavior and a present
~mental condition that creates a l1ke11hood of such: conduct in the future if the person is not
1ncapac1tated » Id at 357 (empha51s added) Focusrng on the lack of control, the Court stated
¥

that the “lack of Vol1t10nal control coupled with a pred1ct10n of future dangerousness adequately |
distlnguishes Hendricks from other dangerous‘ persons 'who are perhaps more properly dealt with
exclusively throu'gh criminal_proceedijngs‘."’ Id at 7360. Erom the Courtfs opinio'n,‘ itis clear that B
duef process requires a link betu{een the ‘mental abnormality and the inability to control futurev o

sexual behavior. ;i

The Supreme Court reﬁned its holdmg in Kansas v. Crane, 534 °U.S. 407 (2002) The
| Court rejected the defendant s argument that due process requires the state to prove complete
“lack of control Id at 411. But the Court also rejected the state S argument that it did not have to
prove .any lack. :of /control Id. at 412 The Court wrote that the lack of control ﬁndmg
distlnguishes dang‘erous sexual loffende_rs from other persons_ who are dangerous and this
“distinction is necessary lest ;civil commitment"-hecome a ‘mechanlsm for retribution or general
deterrence ———functrons properly those of cr1m1nal law not civil commltment ” Id In its crtatron
'for this sentence the Court noted a study that found that “40% - 60% of the male prrson ,‘

population is diagnosable w1th ‘antlsomal personalrty. drsorder. Id citing Moran The

Epidemiologv of Antisocial Personality :Disorder 37 Soc1al Psych1atry & Psychlatrrc

‘ Epldemlology 231 234 (1999) The Court further held that there ¢ must be proof of serious

'd1fﬁculty in controlllng behav1or ” 1d. at 413 Elaboratmg, the Court stated that the proof of

~t

_lack of control

“when V1ewed in light of such features of the case as the nature of the psychlatrlc ’
. dlagn0s1s and the severity of the mental abnormallty itself, must be sufficient
o to d1st1ngu1sh the dangerous sexual offender whose serious mental illness, -



E abnorrnallty, or disorder subJects h1m to c1v1l commltment from the dangerous
but typlcal recndnvnst convncted in an ordmary crlmmal case. '

<

Id. (empha51s added) S ST
Desplte this well- reasoned auth0r1ty to the contrary, appellant recogmzes that our,
N Supreme Court has allowed dlagnoses that even fall to rise to the level of ASPD to be used as the

oy

“sole ba51s for SVP commltment In the Matter of Snow, 425 S.C. 544 823 S.E.2d 467 (2019)

-‘ However, Snow« was wrongly dec1ded and should be overturned The Snow Court farled to

" grapple w1th the Due Process issues: and d1d not even c1te or. dlstmgu1sh Donald DD.; which is

\

the leadmg case natlonally on th1s 1ssue ThlS Court should recognize that ASPD does nothmg to
drstlngulsh appellant from a common re01d1v1st Accordlng 10 Dr. Brown appellant s ASPD is

* the result of vagrancy, not sexual.dev1ance. Thls Court should reject the Attorney General’

_ efforts to medicalize criminality and reverse appellant ‘s commitment.



CONCLUSION

For the foregoing reasons, appellant’s indefinite commitment and confinement should be

reversed.

Vel

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 16th day of April, 2019.




STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Horry County

Honorable William H. Seals, Circuit Court Judge

IN THE MATTER OF THE CARE AND
TREATMENT OF OTIS ALFORD,

APPELLANT

PETITION TO BE RELIEVED AS COUNSEL

Counsel for Otis Alford states:

1 He is an Appellate Defender for the South Carolina Office of Appellate Defense,
and was appointed to represent appellant.

& He has reviewed the record of appellant’s trial before the Honorable William H.
Seals, which was held on August 6-7, 2018, and, in his opinion, the appeal is without legal
merit sufficient to warrant a new trial.

35 He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, He asks the Court to relieve him as counsel for Otis Alford.

Respect ubmitted,

7

David Alexander
Appellate Defender
ATTORNEY FOR APPELLANT

This 16th day of April, 2019.
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IN THE MATTER OF THE CARE AND
TREATMENT OF OTIS ALFORD,

APPELLANT

DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:
(1) Trial Transcript dated August 6-7, 2018

I certify that this designation contains no matter which is irrelevant to this appeal.

T

avid Alexander
Appellate Defender
South Carolina Commission on Indigent
Defense
Division of Appellate Defense
PO Box 11589

Columbia, SC 29211-1589
(803) 734-1330

April 16,2019

ATTORNEY FOR APPELLANT




CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

April 16, 2019.

South Carolina Commission on Indigent
Defense

Division of Appellate Defense
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon Deborah R.J. Shupe,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Otis Alford, , at 4546 Broad River Road, , Columbia, SC 29210, this 16th day of April, 2019.

&/%’
David Alexdnder 7%_'
Appellate Defende
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SUBSCRIBED AND SWORN TO before me
this 16th day of April, 2019.

Wi, Cowar s

Notary Publidfor South Carolina
My Commission Expires: May 2, 2027.




