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STATEMENT OF ISSUE ON APPEAL

N

Whether the court erred By alldwing the admission of appellaﬁt’s statement into evidénce’
. where it was givén witﬁout the assistahce Qf a certified or otherwise.qualiﬁed-interpféter, and

- also by ‘trying‘ aipbellant without the assistance of a céniﬁed or otherwifse qual'iﬁe.d interpreter
since it was u.ndisputved app¢11ant could not speak English,_énd not having the assistance of a
cértiﬁéd .or qualiﬁec-i' interprcté'r” ViOlaté;i SC Code § 17-1-5(_)'(B:)(1), and the essence of

7

fundamental fairhess?



N

. ' STATEMENT OF THE CASE

Appellant was 1ndrcted by the Jasper County Grand Jury for the offense of murder. R.-

h '264 — 265. H1s case was called o tr1al on Apr1l 23 2018 before the Honorable Brooks

~ Goldsmith and ajury. R. 1 _Robert Hughes represented appellant. Hunter Swanson and Brlan

Hollen were the ass1stant sohcltors R 2.

On April 25, 2018, the jury found appellant guilty R 251 ll 15-19. Judge Goldsmlth

N sentenced appellant to thirty-seven years 1mprlsonment R. 262 ll 2 6.

‘ Thls appeal follows.

1 Defense counsel Hughes moved for a new trial on the basis that the jury only deliberated

sixteen minutes, which showed the verdict was the result of passion and prejudice. The Judge »

refused to grant a new trial on thatbasis. R. 256, 1. 6-25.
_ 2



' STANDARD OF REVIEW -~
e " Confession:. - .
 “On appe‘al* the COnclusion,of the trial judge onfissues of fact as to the -Voluntariness o:t~ "a" S

A confess10n w111 not be dlsturbed unless ) manlfestly erroneous as to show an abuse of .ff?‘i'

dlscretlon ” State V. Rochester 301 S C 196 200 391 S. E 2d 244 247 (1990) see also State V \

Reed 332 S C 35 43 503 S E 2d 747 751 (1998) Put another way, the rev1ew1ng court wrll»i\l“- | ‘i:”_.*V

e _reverse a tr1al Judge s ruhng on the Voluntarlness of the confess1on when the rulmg is “so- 2

[

erroneous as to constltute an abuse of dlscretlon ? State v. Myers 359 S. C 40 47 596 S E 2d'¥f .

: o ' 488 492 (2004) “In cr1m1nal cases appellate courts are. bound by fact ﬁnd1ng in. response to{i SRR,

prel1m1nary motlons where there has been conﬂ1ct1ng testlmony or where the ﬁndlngs are e

supported by the ev1dence and not clearly wrong or controlled by an- error of law State V. ;

sbury 328 VS.'C.“ 187 193 493 S E 2d 349 352 (1997)

Interpreters ._'3‘ f",;-;,'fﬂ T ‘,'»

S C Code § l7 1 SO(B)(l) states that a party to a cr1m1nal proceedlng must have, o

4 appomted a certlﬁed or. otherwrse quahﬁed 1nterpreter to 1nterpret the proceedmgs to the party or. - ST

V1ct1m or to 1nterpret the testlmony of the w1tness where necessary

S

—
W



" ARGUMENT

-+ The court erred by allowing the admission of appellant’s statement into evidence where it - .

was given yvithout the assistance of a certified or otherwise qualified interpreter, and also by

' trying appellant without the assistance of 4 certified or otherwise qualified interpreter since it

. was undisputed appellant could not speak English, ‘and not having the assistance of a certified or -

qualiﬁed interpreter violated -S.C. Code § 17-1-50(B)(1), and the essence of fundarnental .
fairness.
_ Relevant Facts B

o,

L bll1ngual Hardeev1lle pol1ce ofﬁcer testlﬁed that on August 8 2016 he spoke to appellant on the . -

Pr1or to tr1al aJackson V. Denno 378 U S 368 (1964) hearrng was held Omar N1eves a B

telephone R 6 l 17 7 1. 18. N1eves sa1d appellant told h1m in Spamsh “that he had k1lled h1s a

o ,_w1fe and that he was at. h1s house along w1th two boys and a glrl baby, a female g1rl baby ” R 7

L. 22- 25

Whe’n Nreves arrlyed at. appellant S mobrle home he read appellant h1s eran(da2

‘. wamlngs in Span1sh R 9, 1L 8 16. Nieves sa1d appellant told h1m that he had an argument '
. ,w1th hlS w1fe earlier that - the day pr1or and that while they were arguing, it got phys1cal and he
strangled h1s yv1fe. . R. 9, 11.-17-20. |

| Nieyes then interpreted for Lappellant as Detectlve Jeff Crosby questioned him.. “I was
interpretingjfor both, so whatever Detective Crosby-said at that time, I interpreted it in Spanish
for him and whatever he sald in Spanish, I translate (sie) to English for the deteetiye.” R. 10, II. . ‘

4-16. Appellant also wrote a statement in Spanish for the police, but the solicitor said during

/

\

2 Miranda v. Arizona, 384 U.S. 436 (1966).



¢

[

argument on the admissibility of the oral and written-stater_nents that she did not intend to
lntroduee the written statement. R. 13, 1. 3-10. |
“Nieves said that appellant told Crosby that he strangled his wife “during an outrage .of

jealousy.” They had argued about a photolgraph on appellant’s telephene of a former girlfriend.
'The. solicitor got before the. jury that appellant apparently attempted to commit suicide by
hanging himself after his wife died of strangulation. R. .1.5; 1. '13‘— 17,1. 18. Appella'nt wasl taken
' to the hospital upon his arrest. R. 17,11. 18-24. : ) " | \
The solicitor questioned Ni;eves about the different Spanish dialects. Nieves said the -
. biggest difference was that 1n Puerto Rlco where he was from that they “talk a little faster” than
'sonleone from Mex1co such as appellant R. 21 ll 8 19. However N1eves mamtamed 1f’he éld'

not understand what appellant was saying that he weuld .have sought' clar1ﬁcatlon‘ before' "
‘ translatmg what appellant said to Detectwe Crosby R 21 1.8-22,1.13.

Detect1ve Crosby test1ﬁed that he did not speak Spamsh but that “Officer Nleves is ﬂuent ,

1n1t” R. .22"1‘ 20-123, l'. 17. Crosby testified that Nieves translated for him and he learned that :
| appellant killed his wife during a heated argument in a jealous rage. R. 24, l.~l7 —25,1. 16.
/ - The sollcitor then argued that appellant was not promised anything t‘or his statement and
that it was adm1ss1ble R.27,1.22 - 28 . 1. Defen’se‘éounsel Hughes' argUed that Nieves was
not a court cert1ﬁed mterpreter and he was not a native of Mexico, as was appellant Hughes
argued that 1mportant matters | get lost in the translat10n and that because Nieves was‘not a
quahﬁed 1nterpreter appellant s statement should not be adm1tted Further, the entire trial was

going to be compromised without a eertlﬁed or qualified 1nterpreter being appomted R. 28 1.2

~30,1.15.



: The judge sald_ he found appellant’s statement vwas freely and voluntarily giVen and he
made ‘no rullngas to the .qualiﬁcations‘ of interpreter Omar Nieves at that time. ‘As vvill be seen
‘ .m-, the judge late_r said he overruled this lack of a qualified interpreter objection.” R. -3t'1:; .ll.r 1-6.
| g'Appellant»’ s statement, State’s Exhibit 3,:uwas introduce'd‘over' the defense objection that

. -Nieves was not a qualiﬁed interpreter. R. 138,1. 10 - 139, L. 11. The judge now ruled that he

o had prev1ously overruled appellant s object1on regardmg the 1nterpreter not bemg certified or

i ""

quahﬁed R. 139, 11. 4-14. State S Exh1b1t 3 appellant s statement, i$ on ﬁle for thls Court to‘ o

“review.

‘Testlmony before the jury, SR | K
| Lance Puryear was a Blufﬁon c1ty pollce ofﬁcer on August 8 2016 R 90, ll 12 24. -
| _ ':Puryear met a Gustavo appellant ] boss in the park1ng lot of Publix that day Gustavo spoke“
4 Enghsh R 91 ll 3 23 Gustavo conveyed to Puryear that he knew someone had been
.‘ %ffmurdered R92,1L1823. | . | '

Gustavo s full name was Gustavo Adolfo Agu1rre Is1dro -R. 93 l 23 - 94 l 17 |

. »~Gustavo sa1d that he would attempt to test1fy in Enghsh w1thout the use of the 1nterpreter R. 94 Cool

11523, f o

B Appellant worked w1th Gustavo in the palntlng business. Gustavo’ knew that appellant

IS

" hada glrlfrlend and that the couple had Just had a baby. R. 94 l 18 =95, 1. 17. Gustavo was in

.the habit of picking up appellant in the morning on the way to work., -/He picked appellant up at - |
- the Zaxby son H1ghway 170. |

On August 8, 2016 Gustavo called appellant prior to p1ck1ng him up at the Zaxby S.
Appellant told Gustavo that-he had made a b1g mistake. “I th1nk I killed my g1rlfr1end ? Gustavo '

called the police after speaklng w1th appellant R. 96 L 7 97 1. 23.



Gustavo had never seen appellant ﬁght with his girlfriend. However, he did notice that
appellant came to work with scratches on him. Without obJect1on the solicitor asl<ed Gustavo if
he knew appellant tried to cover up a tattoo with a Na21 symbol on his hand R. 102 1. 4-7.3

iJasper County police officer Donald Hipp went to_appellant s mobile home when lhfe.
" learned of the murder. R.. l02, l 16 — 103, L. 6 Officer Nieves was also his interpreter that day; "
R. 104', 1L 12-17. _When they arrived at appellant’s mobile home,Nieves was talking to appellant -
on the telephone.» Appellant was asked to step outside, which he did, and he was _detained. ' R.\
104118—10618 | | |

. When the polrce entered the mobile home, they dlscovered the decedent s body was
. ,covered with a Dallas Cowboys ,blank_et. The' police also found two small children and a ~baby"
_inside as they were told.. The three children were t’a‘ken to ll’ii\',e with relatives lipOn‘app'ellant’s
| arrest, ,R. 1.06 l 44 107* l. l7' R. 112, ll. 1-4." |

B The state also 1ntroduced ev1dence appellant attempted to hang himself after the_

‘decedent s death There was no objection to this testimony R. 125 1. 18 — 126, l 8 R.127,11.

: ‘5 20 See State V. Cartwr1ght 425 S.C. 81,419 S.E.2d 756 (2018). 4

Detectlve Jeft Crosby also testiﬁed about appellant s attempt to commit suicide. R. 160,
11. 19-24. Crosby likewise told the solicitor that he was told appellant had a tattoo “to cover upa -
) swastil<a or the Nalzi’fsymbol-that he had in the web of his hand right there.” Again, there was no

objection to this Nazi sympathizer testimony. R. 161, 1. l6-l.l.

- 3 Since there was no objection, this may be an issue appellant could pursue on post -conviction - -

relief (PCR) after his direct appeal is completed

4 A defendant’s attempted suicide may only be admitted if there is an unmistakable nexus
linking the suicide attempt to a guilty conscience derivative of the offense charged. This must be
proved by by clear and convincing evidence. Further, the judge also must find that evidence of
the suicide attempt passed a Rule 403, SCRE, test that its probative value was not substantially
outweighed by its unduly prejudicial nature, or its tendency to confuse the issues.

7



Appellant’s testimony 7

- Appellant testified in his own defense that he was from Mexico and that he had one
: daughter who was then two years old. R 180 1. '5-17. Appellant said his argument w1th the
decedent was over a photograph of his ex- girlfriend on hrs cell phone. R 181 1. 2- 16 '
Appellant told the jury that the argument got Very heated, that the decedent was cursmg at him,
and that the decedent h1t him. Thls was not the ﬁrst time the- decedent had become Violent |
| ' Appellant testified he -killed'.the decedent who he said had been viole'nt in the past,jin a heat of
passron dur1ng the argument R. 191, L 20 202 l 9

\

_* The judge charged the jury the law on murder and voluntary manslaughter R 244,1. 11

- =247, l 13 As stated the jury returned with, a gu1lty Verd1ct to. murder in less than sixteen -'_ i

mrnutes_:-follow1ng ev1dence that app_ellant had a Nazr symbol 'on";hrsphand, that he .was from
l\./IeXico“ likely Was.in this country illegally; and that he had tried to commit 'suicide after the
decedent d1ed The Judge demed the motion for a new trial on grounds that the verdlct was the 1
‘: product of passron or prejud1ce | |

“ ; Dlscussmn :

S C. Code § 17-1- 50(A)(1) deﬁnes a certiﬁed mterpreter” as one “who is qualified by

education, trainlng, and expenence to speak English and a fore1gn language ﬂuently and who is -

l

S cert1ﬁed by the’ admimstratlve office’ ~of the Umted States courts by the office of the]n

.admlmstrator for state courts, or by a nationally recognized professronal organization as a
certified interpreter.,;’ |

A “qualiﬁed interpreter” means a person'who is eighteen years of age who is not a -
family member, is not confined to an institution, and “has [the] educatlon training, or experience

- that enables him to speak Engllsh and a fore1gn language ﬂuently, and is readily able to 1nterpret -



simultaneously and consecutively and to sight-translate documents from English- into: the

.language.of a non-English speaking person, or from the language of that person. into spoken

_English.” See, S.C. Code § 17-1-50(A)(4)(d).

As a party to a criminal proceeding, who did not sufﬁciently understand or speak English,

| the Court in appellant s case, was required to appomt a cert1ﬁed .or otherw1se qual1ﬁed

! v

‘1nterpreter to 1nterpret the proceedlngs to the party or victim or to 1nterpret the test1mony of the :

g w1tness.’7 E, S.C. Code § 17-1-50(B)(l).

Defense- counsel Hughes argued that,appellant’s statement should not be admitted since ‘

he did not have a certified or otherw1se qualiﬁed 1nterpreter at the tlme he gave his statement.

g S1m1larly, appellant d1d not have a qualiﬁed 1nterpreter at tr1al or when he test1ﬁed As seen, the

: Judge denied the defense mot1on and he adm1tted appellant s recorded statement over objectlon

~§

In State V. Perez 334 S. C 563 514 S. E 2d 754 (1999) Perez argued that the court erred
i by denymg h1m an 1nterpreter and by fa1l1ng to adm1n1ster an oath to the mterpreter that was at
~ his trial The Supreme Court found that the issues 1nvolv1ng the mterpreter were not preserved'

for appellate review, given the lack of an objection See State v. Rosa 47 Oh1o App 3d 172,

© S47NE. 2d 1232 (1988) People v. Av1la 797 P.2d 804 (Colo. App 1990).

‘Here, there were objections to the 'mterprete_r not bemg qualiﬁed or certiﬁéd.p The

R interpreter, Omar Nieves, agr‘eed,that the Spanish language had different dialects. 4He admitted

that people who grew up speaking Spanish in Puerto Rico spoke much faster thanpeople, in )

i

' general, from Mexico. Nieves claimed he overcame this difficulty l)y asking appellant to clarify

[ ;
<

~ what he was saying if Nieves was uncertain. Regardless, the trial judge violated the mandates of

S.C. Code § 17-1-15(B)(1) by'v’allowing the admission of appellant’s statement without a



L

qualified or"certiﬁed interpreter having been there to interpret the interrogation, and vby allowing
appellant to be tried without a certified or qualiﬁed interpreter, as defined by the statute. -

| ‘The issues of appellant." having a Nazi symbol on his body, and his attempting suicide . .

\

 before he was even charged in the death of his girlfriend were not preserved for appellate review
\ in this case. However, the lack of a qualified or certified interpretef should result in this Court
: _gfanting sappellant a new and fair trial given this critical statutor}> Violation and because this trial

' ‘v101ated the essence of fundamental fairness because a Spamsh speaklng man was tried without a

{.

‘ quallﬁed 1nterpreter See, HIDD V South Carohna DeDartment of Motor Vehlcles 381 S.C. 323,
| 325 673 S E 2d 416, 417 (2009)(Due process is v1olated when a party is den1ed fundamental' S

_ falrness).

0



"CONCLUSION
By reason of the foregoing argument, appellant’s cbnviction should be reversed, and this

. case should be remanded to the Jasper County Court of Géneral Sessions for a new trial. _

\ B I

Robert M. Dudek . R
- Chief Appellate Defender .

ATTORNEY FOR APPELLANT

This 8th day of April, 2019.
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STATE OF SOUTH CAROLINA

"IN THE COURT OF APPEALS

) Appeal from Jasper County B

Honorable Brooks P Goldsmith, Circuit Court Judge -

"THE STATE; *

~ RESPONDENT,
C VL _
~ \;v ) o . -
'SAMUEL OLALDE GONZALEZ, - ,
| o ' APPELLANT

r)/

* PETITION TO BE RELIEVED AS coUNSEL '

}
_

Counsel for- Samuel Olalde Gonzalez states: '
1. He is Chief Appellate Defender for the South Carohna Ofﬁce of Appellate»
- Defense, and was appointed to represent appellant.

' 2. He has reviewed the record of appellant’s trial before Judge Brooks P. Goldsmlth

which was held on Aprll 23-25, 2018 and in his oplmon the appeal i is without legal merit - | )

sufficient to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 Us. 738, 87 S.Ct. 1396 1967,

‘briefed an arguable legal issue which arose during the course of the trial.
‘ WHEREFORE He asks the Court to relieve him as counsel for Samuel Olalde Gonzalez.

! -' Respectfully Submitted,

Robert M Dudok - | /

. Chief Appellate Defender
ATTORNEY FOR APPELLANT

This 8th day of April, 2019. "
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- ‘Appellant proposes the folllowinlg' be i’nclude/d in the Record on Appeal:
| 3 (1) True-billed indictment

(2) Transcript (April 23-25, 2018) )
-~(3) State’s Exhibit #3 (Appellant’ s Statement)

1 certlfy that this de31gnat10n contalns no matter ‘which is irrelevant to this appeal.
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on Samuel Olalde Gonzalez, 376196, at Kirkland Correctional Institution, 434 ad River
Road, Columbia, SC 29210, this 8th day of April, 2019.
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