STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Lo

A
G,

: /:'/ "n
Appeal from Pickens County / -‘:.’l
Honorable Brian M. Gibbons, Circuit Court Judge RE CEI’V'éD
APR 16 2019
THE STATE,
RESPONDI3T'Court of Appeals
V.
JIMMY BYRON KEITH CURLES,

APPELLANT

APPELLATE CASE NO 2016-002229

ANDERS BRIEF OF APPELLANT

KATHRINE H. HUDGINS
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



* TABLE OF CONTENTS ..

TABLE OF CONTENTS..........'..'.'}L.{‘...._.';.'....i...'..;.-."....,‘ ..... ST, i

. VTABLE OF AUTHORITIES .......... ............. SRR | T

: STATEMENTOFISSUEONAPPEAL ..... NS S SR SR

'STATEMENT OF THE CASE ..... ..... S S T




TABLE OF AUTHORITIES =~ - .-~

E Cases :
Boan V. State 388 s C. 272 695 S.E. 2d 850 (2010) ......... S— .............. 5
-Bordeauxv State, 410'S. c, 495 765 s E2d 143 (2014).......f.‘..}.;'.‘.;..'..t.' ..... ........ ‘.._'. 5
Inre M B.H., 387 s C. 323,692 S.E. 2d 541 (2010).....‘..';...; ....... 4 a
Malor v. S. C Dep't ofProb Parole & Pardon Servs 384 S.C. 457, 682 S E 2d 795 (2009)......-."5-
State v. McKav 300 S. c 113 386 S. E 2d 623 (1989) ....... SR 5
* State v. Slocumb, 412 S. C. 88, 770 SE2d 436 (Ct App. 2015) ........... ....... ......... 4
" State v. Vick, 384 $.C. 189 682 SE2d 275 (Ct App: 2009).....;.......'.;...,.."..v ..... ..... i h
Statev Wllson 345 S.C. 1, 545 SE2d 827 (2001)............_;.,.j......";..-...‘; ........ - ....... ‘ 4 |
}
5 :i Ca



.

o STATEMENT OF ISSUE ON APPEAL |
i)id the senféncing jud'gc éﬁ 1n fail/ing'fo designate on one of the senten@ing sheété that
, the'sehténce impdséd I‘waswto'b‘ey s'erv_éd cbr'lcur_rently?l_
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STATEMENT OF THE CASE

In Apr1l of 2015 the P1ckens County Grand Jury mdlcted Appellant J 1mmy Byron Ke1th ‘ '
Curles, for. orle count of burglary first: degree and two counts of burglary second degree _.
B 1ndrctments #2015 GS 39 0601 0603 0605 On September 20 2016 Appellant appeared before
" the’ Honorable Brran Glbbons and pled gu1lty to three counts of burglary second degree '
| nonv1olent Kenneth Roper represented Appellant at the plea Courtney Landsverk represented "

the State. Judge G1bbons sentenced Appellant to ten (lO) years concurrent on each charge (R

p. 8). The Judge however farled 'tor check the concurrent box on -the jsentenclng sheet for

. Ind1ctment #2015 GS 39 0603 (R p- 47)

On September 22, 2016 Appellant ﬁled pro se, documents w1th both the General -
| Sessrons Court in. P1ckens and the South Carolrna Court of Appeals (R. p, 23- 27) A
November 18 2016 counsel ﬁled an amended notlce of appeal (R p 29- 30) In the cover
letter for -the amended notrce of appeal counsel wrote “On September 26, 2016 Mr Curles
".wrote to me requestmg a recons1derat10n of h1s sentence wh1ch [ then conﬁrmed as properly and
timely ﬁled wrth the Prckens Clerk of Court I was unaware, Mr Curles also ﬁled w1th the Court
of Appeals but am respondlng w1th th1s Amended Notlce as 1nstructed by your ofﬁce ” (R p |
' 28) In a letter dated Aprll 1 2017 counsel notrﬁed the Court of Appeals that the mot1on to -
recons1der sentence was stlll pendlng (R p.. 31) E malls between counsel for both the State,. -.
and Appellant Judge G1bbons law clerk and the Court of Appeals reﬂect that the motlon for-ﬁ -
recon51deratlon of sentence was scheduled for F ebruary 2, 2018 (R p 32- 34)

On February 2 2018 Appellant appeared before Judge G1bbons for the motron to

-«recons1der sentence Kenneth Roper agam represented Appellant Baker Cleveland represented :

-~ the State Judge G1bbons clarlﬁed that he 1ntended to glve Appellant credlt for t1me served wrth» o



P

a sentence .start date.of F eb.ruary 3 20l4 as reﬂected in the amended sentencmg sheets (R p.
49 51) The Judge howeyer '1 once agaln falledlto check the concurrent box on the sentencmg -
'sheet for Indrctment #2015 GS 39 0603 (R p 50) n |

In a letter dated March 13 2018 to Mr Roper the Court of Appeals asked counsel to
.. adv1se the Court about the status of the motlon to recon51der sentence or the drrect appeal would '

be dlsm1ssed (R p. 35) In an, e- marl dated Aprll 9, 2018 counsel wrote to the Court of ‘

. Appeals ' “Judge Brlan G1bb0n5 heard and granted Mr Curles Motron for sentence»

_— o reconsrderatlon on February 2 2018 My understandrng from Mr. Curles is that he is sat1sﬁed.v,. D

- w1th the Court S grant of h1s requested relref and the matter should not be con51dered by the Ct |

of Appeals (R p- 36) The Court of Appeals asked counsel to ﬁle a motlon to dlSIIllSS the__ E

appeal (R p- 37) Ina letter to the Court in June of 2018, however Appellant 1ndlcated that he

o d1d not W1sh to drop the appeal (R P 38) In a letter dated July 5,2018, the Court of Appeals:‘

o notrﬁed counsel that the appeal was. no longer in abeyance and the transcrlpts needed to be -

o ordered ThlS appeal follows &

)' ordered The Ofﬁce of Appellate Defense took over representatlon and the transcrlpts were

UJ_& .
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STANDARD OF REVIEW

: -'>-7- .
i

‘“In crlmlnal cases the appellate court s1ts to rev1ew errors of law only ' State V. V1ck L

84S, c 189 197 682 SE2d 275, 279 (Ct App 2009)(quot1ng State v. Wllson 345 SC. 1, 5- e

: 6 545 S E2d 827 829 (2001)) The appellate court is “‘bound by the tr1al court s factual |
ﬁndmgs unless they are clearly erroneous » Id (quotmg W1lson 345 S C at 5 6 545 S E 2d at
: 829) The rev1ew1ng court “does not re- evaluate the facts based on 1ts own V1ew of the

. preponderance of the ev1dence but s1mply determlnes whether the tr1al court S rul1ng is supported- :

o

e by any ev1dence ”'Statev Slocumb 412 sc 88, o1, 770 SE2d 436 438 (Ct App 2015) “‘A o

' sentence w1ll nét be overtumed absent ‘an abuse of d1scret1on when the ruhng is based on an error' _ |

-“’.' o . "A.

'of law or.a factual conclusron w1thout ev1dent1ary support ” In re M B H 387 S C 323 326 E

692 s. E 2d 541 542 (2010)

R LT ® et



e ARGUMENr' |

S
)

The sentencmg Judge erred in fallmg to- des1gnate on one of the sentencmg sheets that the o
: sentence imposed was to- be served concurrently ' - S ~

At the orlgmal sentencmg the judge stated “T 1l go along w1th the recommendatron here )
‘_-I 1 sentence you to ten years concurrent on all charges g1v1ng you credrt for all the’tlme y.ou’;'
have. served (R p 8 lmes 7 11) At the hearmg on the motlon to recon51der sentence the Judge l
| ':;- stated “And everythmg is- concurrent ” (R p 21 lmes 10 11) The Judge clearly 1ndlcated that

all of the sentences should be served concurrently The Judge however neglected to check the -

concurrent box on the sentencmg sheet for Indlctment #2015 GS 39 0603 The Judge erred

, In Malor V. \S C Dep’t}of Prob Parole & Pardon Servs 384 S. C 457 465—66 682 o

S, E 2d 795 799—800 (2009) the South Carolma Supreme Court wrote [A] courts fmal -

. Judgment ma cr1m1na1 case is the~pronouncement»of the sentence Wthh 1nc1udes the ab111ty to

o de51gnate whether sentences run concurrent or consecutlve subject to statutory restrlctlons State B

‘, McKay, 300 S C. 113 115 386 S E 2d 623 623 (1989) see De La Cruz, 302 S C. at 15 393 .

i | S. E 2d at 186 (“Jud1c1a1 dlscretlon in sentencmg, m suspendmg sentences and in de51gnat1ng that, '
sentences '.r-un concurrent or conselcutrve«’ is subJect to statutory restrlctlon.’-’.). There‘ are' no
! statutory restrlctlons preventmg .the Judgen fromdlmposmg concurrent sentences for the burglary-
charges 1n the present case , t R . o |

In Bordeaux V. State 410 S C 495 500 765 S E 2d 143 145 (2014) the South Carohna L

a Supreme Court wrote "‘An unamblguous sentencmg pronouncement w111 control over an‘ g
'amblguous sentence whether oral or wr1tten SO long as g1v1ng effect to that pronouncement does: E

‘ . not result in an, 1llegal sentence or a deprrvatlon of a defendants constltutlonal rlghts See e. g o

EA

jBoan V. State 388 S C 272 277 695 S E 2d 850 852 (2010) (declmmg to, g1ve effect to an



in a dé}l)rivati.or‘l“,-'“of the . defendant's right to

" pronouncement in the present case controls over the ambiguous, sentencing sheet. |

Loy

vuhémbiguOué:sentéhéing sheet over an unambiguous plea colloquy because to do so-would result

due process).” "The unambigudus sentencing

;
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:CONCLUSION R R T

P

Based on the argument above th1s Court should ﬁnd that the sentence 1mposed for

1

- Indlctment #2015 GS 39 0603 is to be served concurrent to the other charges
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- Kathrine H. Hudglns
Appellate Defender

ATTORNEY FOR APPELLANT
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! STATE OF SOUTH CAROLlNA

IN THE COURT OF APPEALS

' ,'f . Appeal from P1ckens County

Honorable Br1an M G1bbons C1rcu1t Court Judge

* THE STATE sl e R
*- ' RESPONDENT, -

' JIMMY BYRON KEITH CURLES, - - v
PR N N, o APPELL_A)NT{-'

. PETITIONTO BE RELIEVED AS COUNSEL -

Counsel for Ji immy Byron Ke1th Curles states . - o
1. .~ ‘She is Appellate Defender for the South Carohna Ofﬁce of Appellate Defensev
,and was appomted to represent appellant
" 2.7 She has reviewed the record of appellant ] trlal before Judge Brlan M bebons
which was held on September 20 2016 and in her op1n10n the appeal is w1thout legal mer1t
sufficient to warrant a new trial. . Lo
3. - She has, pursuant to Anders V. Cahforma 386 U S. 738 87 S Ct. 1396 (1967)
br1efed an arguable legal issue which arose during the course of the tr1al : -
WHEREFORE She asks the Court to reheve her as counsel for J1mmy Byron Kelth '
Curles o

&

’ ‘ ’“_'Respectfully Submltted

e KathnneH Hudgins / S
JERE " Appellaté Defender T o
. ATTORNEY FOR APPELLANT o

This 16th day of April, 2019...



- STATE OF SOUTH CAROLINA - -
o IN THECOURT OF'APPEALS

SRR Appeal from P1ckens County =
Honorable Bnan M. Glbel’lS C1rcu1t Court Judge »

R

THESTATE
JHESIALE, " RESPONDENT, -

. JIMMY BYRON KEITH'CURLES,
o e APPELLANT

N SO DESIGNATION OF MATTER TO BE '
BT INCLUDED IN RECORD ON APPEAL

Appellant proposes the followrng be 1ncluded in the Record on Appeal

: (1) True brlled 1nd1ctments -7 e R
" (2) Sentencing sheets; ° T
o (3) Amended sentencmg sheets
T (4) Guilty plea transcrlpt September 20, 2016 3 o
.7y 4 (5) Transcript from mot1on to recons1der sentence Febmary 2 2018,‘*» v
=" (6) Pro sé documents; R : S
(7). Amended noti¢e.of appeal; . ‘-, ‘ oY L
*. (8) Cover lettér for amended notice of appeal Coe R
- (9) April 1, 2017, letfer to the Court of Appeals
- (10) January 2018 e-mails; :
.- (11) March 13, 2018, letter from the Court of Appeals
e (12) April 2018, e-mails; - o
. (13) June 2018 letter from Appellant to Court of Appeals ‘
[ONR (14) July 5, 2018 letter from the Court of Appeals



I cert1fy that this de31gnat10n contams no’ matter wh1ch is. 1rrelevant to th1s appeal

, ‘Apr1l 16, 2019

. Kathrine H: Hudgms

Appellate Defender -

South Carohna Comm1ss1on on Ind1gent\

Defense

Division of Appellate Defense |
POBox 11589 .~ "~
Columbia, SC 29211-1589

1 (803)734- 1330 .

o A:v':TATTORNEY FOR APPELLANT



: _ CERTIFICATE OF COUNSEL oo

' The unders1gned certlﬁes that to the: best- of my ab1l1ty th1s Anders Brief of Appellant
complies with Rule 211(b) ‘SCACR, . and the April 15, 2014 order from the South Carolina

- Supreme Court -entitled “Revised Order Conceérning Personal: Ident1fy1ng Informatlon and Other o

' Sens1t1ve Informat1on in Appellate Court Flllngs

Apr1ll6 2019 ;;;
: T e T T e Kathrine H. Hudgins
Appellate Defender

o 'South Carolma Comm1ss1on on Ind1gent
- Defense '
Division of Appellate Defense
PO Box 11589
- Columbia, SC29211-1589 :
(803) 734 1330 ' ‘

o ATTORNEY FOR APPELLANT



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Pickens County

Honorable Brian M. Gibbons, Circuit Court Judge

THE STATE,
RESPONDENT,

JIMMY BYRON KEITH CURLES,
APPELLANT

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon J. Benjamin Aplin,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Jimmy Byron Keith Curles, #271032, at Goodman Correctional Institution, 4556 Broad River
Road, Columbia, SC 29210, this 16th day of April, 2019.

e/m%hw

Kathrine H. Hudgins
Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 16th day of April, 2019.

MM (L.S)

Notary Public for South Carolina
My Commission Expires: July 5. 2027.




