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o I . D1d the Admlmstratlve Law Court (“ALC”) commlt an error of law by concludmg the .

contested case: hearmg isa 01v11 actlon in Wthh DHEC 15 pressmg 1ts clarm"

1. Did the ALC com’fnlt‘ an enor of la‘W'by concluding this matter was. ot & “disciplinary
| actron[] by a state hcensmg board'? "

0. s the ALC s ﬁndmg that DHEC acted w1thout substantral Justrﬁcanon unsupported by

ev1dence or an error ot law‘7 :

V. Isthe A‘LC’S' ﬁnding 'tha't.‘no?-SP'eCialf circumstances: exist to'make-an award of attoney’s

fees unj just 4an error of law‘7
STATEMENT OF THE CASE

On October 21 20f16 the Appellant South Carolma Department of Health and

Envuonmental Control (“DHEC” or “Department’) 1ssued an; adrmmstratlve order revokmg

/

Respondent James Davenport § pararnedlc cemﬁcanon based upon hlS fallure to provrde

= emergency medtcal treatment of a quahty deemed acceptable by the Department and based upon,
_ &
_mlsconduct (R pp 120-129) On November 7 2016 Mr Davenport ﬁled w1th the Board of'

, Health and Env1ronmental Control (“the Board”) a request for ﬁnal rev1ew (“RFR ) challengmg

l

' .the admmrstratrve order The Board malled its. demsmn to declme to. conduct a ﬁnal revreW'

./\:

conference (“FRC”) on, December 7 2016 and on J anuary 6 2017 Mr Davenport ﬁled a request :

-A for a contested case heanng w1th the ALC (R pp l30 13 l)
) }'.f " The hearmg on the merlts was held on July 24 28, 2017 before the Honorable Shlrley C

Robmson of the ALC Both partres appeared and presented testrmony and evrdence -On March.

| 20 2018, the ALC lssued 1ts Fmal Decrsron and Order (“Ments Order”) whrch vacated DHEC’



-oaE

'iadmlmstratrve order but ordered Mr Davenport to complete an ethrcs and leadershlp class (R

‘,"'pp l 12) DHEC d1d not appeal the Ments Order L

Mr Davenport thereafter ﬁled a Petltlon for Attorney s F ¢es and Court Cosls (R Pp. 13-‘

'17) DHEC opposed the petmon and the ALC held a motlon hearmg on the pentron (R pp 38-

'k 49 and 1518 1569) On August l 2018 the ALC 1ssued its” Order Grantlng the Pet1t1on for

(:Attorney S Fees (“Order Awardtng Attomey S F ees ), whxch awarded attorney S fees: to Mr
Davenport pursuant to S C Code§ 15 77 300 in the amount of $9l 120 (R Pp- 71 79) The ALC-I
. ‘rejected DHEC s argument that the contested case hearmg was not a 01v1l actlon n whlch DHEC{‘-
was pressmg rts clalm | and reJected DHEC’S argument.that 1t was.entlt‘led to an. exceptlon;

regardless because the underlymg actlon was:a dlsc1p11nary acnon by a, state hcensmg board (R - .

pp.. 72 74) The ALC then found that DHEC lacked substantxal ]ustrﬁcatlon in pursumg 1ts actronj: -

\and that no specral crrcumstances exrsted whrch would rnake the award unjust (R pp 74 78) -

| ‘DHEC ﬁled a Motlon to Alter or Amend (Reconsrder) on August 13, 2018 (R pp 80- 106) On_
'September 20, 2018 the ALC 1ssued 1ts Order on DHEC’s Motron fo Alter or Amend :
- (“Reconsrderatlon Order”) whrch reduced the awarded fees to $87 670 (R p. 117 119) DHECZ

"ﬁled thrs appeal ofthe attomey fee 1ssue Do ;,7 ' , .

STATEMENT OF FACTS

DHEC certlﬁes and: regulates emergency medlcal techmcrans (“EMTS ) wlnch 1ncludesf.
: .'EMT basrcs advanced EMTs and paramed1cs pursuant to the; Emergency Medzcal Servzces' Acr' -
vof South Carolma (“the Act ) S C Code Ann §§ 44 61- 10 et seq., and Emergency Medzcai

e 1Sem)zces ( the Regula‘non ), Regulatlon 6l 7 ‘ EMTs provrde care’ under the supervrsron and :

. 4 4

‘ 1 Regulatlon 61-7 was amended effectrve June 24 2016 w1th the publlcanon of Volmne 40, Issue 6 ‘of- the Statef.
* " Register. The events concemmg thxs ‘matter occurred on March 19 2016 thus the prowswns of Regulatron 61 7 in -
effect at-that time govern thls action. - " :



e _dtrcctron of a ltcensed physwtan who is referred to as the medtcal control physrc1an (“MCP”) _

"-‘See 38. C Code Ann Regs 61-7 § 402(B) (201 1) DHEC may take actton agamst the holder of : 3
',an EMT certtﬁeate at any t1me 1t determmes the holder fatled to prov1de emergency medtcal‘
treatment ofa qualtty deemed acceptable by DHEC or was guth of mlsconduct See S. C. Code :
Ann §44 61 80(F) (Supp 2016) see also S. C Code Ann Regs 61 7 § llOO(B) (2011) |

3

_ Mr Davenport 1s the holder of a paramedtc certtﬁcatton who, at all relevant ttmes was 4
wodkmg for Iva Rescue Squad a hcensed ambulance serv1ce (R pp 267 269 27] 274 and
1613 1615) EMTs operatmg for Iva :escue Squad are subject to the Anderson County Standards
| of Care & Treatment Protocols (“the Standards & Protocols”) (R pp 184 186 and 1570 1596) :

Dr. Thomas Ktckham the MCP for: Iva Rescue Squad developed approved and srgned the

' ‘Standards & Protocols Wthh dtrect the‘provrsron of care of Iva Rescue Squad EMTs (R Pp.

) »,“184 186 421 425 and 1571)

e o

- On March 19 2016 Mr Davenport and Kunberly Atken hlS lower-certrﬁed EMT—basrc

‘partner responded to apattent who stabbed hlmself in the stomach (R pp 180 182 189 198 .,' ‘

"+ 290, 1597 and 1616 1621) Upon entermg the resrdence Mr. Davenport vrsually assessed the |
pattent who ‘was srtttng on. a couch thh a kmfe of unknown length embedded m hlS abdomen |

“(R Pp- 199-205 293 299 300 1597 and 1622 1623) As shown in the body cam footage of a

2.

k pohce ofﬁcer on the scene and as. conﬁrmed in the ALC’s conclusrons in the Ments Order Mr & .

{ ‘-Davenport used profane and extremely tnapproprtate language wrth the patlent R. pp 2 1 l 294- .

295 and 1597) The pattent vrstbly cowered and shted from comrnumcatmg w1th Mr Davenport :

- (R p 1 597) The ALC agreed Wlth DHEC in 1ts conclu51ons that Mr Davenport 'S eonduct towards s

the patient v1olated Anderson County EMS’s patlent abuse pollcy (R p l l)




o

',\

After the V1sual assessment of the pat1 ent Mr Davenport bandaged and stabrhzed the kmfe

: (R pp- 202 30@ 1597 and 1626 163:0) Wlth the ass1stance of the pohce ofﬁcer Mr Davenport- '

; aSSISted the patlent off of the couch (R pp 203 204 312 and 1597) As the patlent stood he

2

erred i pam (R pp 3 14 and 1597) The ofﬁcer and Mr Davenport 3531sted the patlent in walkmg

| ffrom the couch to the resudence s front doo d
and to’ the rear of the ambulance (R pp 203-204 312 1597 1624, and 1625)
Followmg loadmg the pat1ent mto the ambulance Mr Davenport and Ms Arken dlscussed "

W,

who- was to nde in the ambulance s pattent compartment (R pp 206 316 317 1597 and 1599)

Ms Alken expressed dlscomfort 1n canng for the patlent who suffered E:§ penetratlng traumat1c

3 1n3ury and requ1red advanced hfe support (“ALS”) care; Wthh 1s care that can only be provrded -

g l=.by an advanced EMT or pf: ‘amedrc' (Rigpp 206 265 317 and 1599) Mr Davenport explarned

" he was not. domg anythmg for the patlent (Id) Mr Davenport drove the ambulance and Ms.

o _Arken remamed in the patlent compartment (Ia’) Wlnle enroute to AnMed Medrcal Center s

| emergency department (“AnMed ED ~’), Ms Arken performed assessments and documented her/‘

T ’ﬁndmgs in the pattcnt care report ( ‘PCR ) (R.fpp 206 207 and 1616 1621) No other care was" |

‘ provrded to the patlent Notably, oxygen was. not admmlstered (R p 318) Addltlonally, Mr.

Davenport falled to estabhf' mtravenous (“IV ) access and admrmster normal salme to the patlent :

and 1n1ttate a cardlac momtor lead II both of whrch are ALS sktlls that can only be perfonned by

advanced EMTs and paramedtcs G{ pp 209 318 and 340 341)

Upon amval to the AnMed ED Mr Davenport and Ms Arken unloaded and transferred

J

the patlent who was 1nastretcher to acrmcal care bed (R pp 211 1598 1600 and 1617) After ,

- re-,

returmng to the ambulance‘ --'Mr Davenport notrcmg Ms A1ken s dlscomfort asked 1f she was} L

L alnght (R pp 211 212 320 and 1599) Mr Davenport explalned the only thmg he would have

own the four stalrs leadlng to the patlent S resmlence '



' A.done for the patlent was to adrmnrster an IV but he wasnut ng.m‘g any drugs
determmed the patlent only requlred basrc hfe support (“BLS”) not AI S (Id ) Ms Alken.f'j'
.completed the PCR (R pp 263 264 and 1621) Mr Davenport 81gned the PCR however the""”.

: iPCR d1d not contam the purported assessments taken by Mr Davenport (R pp 304 308 309 , V..":

At AnMed ED the patrent reported a pam level of nine out of ten (R pp 635 1600 and_ '

B 1605) The ED physrc1an made a trauma alert prlor to the patlent s: arrlval and requested a trauma. |

) 'S urgeon consult (R pp 637 1601 16()3 ]606 and 1608) Whlle m the ED nursmg staff

). Mr Davenport: ) ‘

;estabhshed IV access m the left and nght antecubltal (R Pp- 635 637 and 1609) Nursmg staff . |

“admmlstered a normal sahne bolus 1n one antecubrtal and ertapenem an antrbrotlc in- the other
.ﬂ:l(R op. 635 637, 1601; 1606 and 1609 1610) The ED phy5101an noted “[t]he patlent ‘has the |
potentlal for rapld decompensatlon because of stab wound to abdomen and was taken emergently}' o
: to, OR by surgeon (R pp 1603 1604) The trauma surgeon performed “an exploratory -
| laparoscopy (R ,pp 626 628 and 161 l) Aﬂer removmg the kmfe the surgeon determrned the. )
kmfe penetrated the patlent s perltoneum but d1d not 11’1]111‘6 other organs (Id ).
DHEC obtamed a. copy of the pohce ofﬁcer s body-cam footage and mltrated .an
:Ipmvestlgatron 1nto Mr Davenport s conduct and treatment durmg the call (R pp 926 927 and |
: 1597). The mvestlgatmn 1ncluded rev1ew of Anderson County S mternal mvesngatxon 1nto the

- call, the PCR the body cam footage medlcal records andanmterv1ew of Mr Davenport (R pp ,‘_j'. :

, __,928 931 and 939 940) DHEC determmed Mr Davenport comm1tted regulatory and statutory" )

r S

;‘v1olat10ns and accordmgly, proposed a consent order suspendmg hlS certlflcatlon for two years -

' -(R p 1031) In hght of Mr Davenport s rejectron of the' consent order DHEC convened the



. 5

Investrgatlve Revrew Cornmrttee ( IRC ) as requlred by the Act (R pp 944 945 and 1035 1036)

TheIRC is: | . '. '4_';*

: V[A] professronal peer revrew cornmlttee that is convened by the department When e
" thefindings - of an official: 1nvest1gatron agarnst an entity or an individual regulated
by. the ‘department -may warrant suspension or revocation -of a license or
certlﬁcatlon Thrs commlttee consrsts of the State Medrcal Control Phys1cran three g
emergency room physwlan who IS’ also a medrcal control physrcran Appomtment
is made to thls commxttee‘ ythe Drrector of the Drvrsron of EMS and Trauma

" S.C. Code Ann § 44 61 2(9(16)2 At the IRC meetmg, both DHEC and Mr Davenport presented

"therr respectlve cases (R p 812 813 and 948) Aﬁer the presentatlons the IRC recommended |

,' iDHEC propose a consent order suspendmg Mr Davenport s certrf cate for one year requmng Mr

- , /
‘ Davenport undergo a psychlatrrc evaluatlon and complete any ordered treatment and requmng; N

comple‘non of two courses (R pp 948 949) If Mr Davenport reJected that proposal the IRC
;'recomrnended revocatron (R pp 949 950) DHEC adopted the: recommendatrons (R p 950)

, Mr Davenport reJected the IRC—recornmended consent order (Id) Accordmgly, DHEC
'1ssued the adrmmstratlve orden revokmg Mr Davenport s rcertlﬁcatlon based upon hrs farlure to" .

prov1de acceptable emergency rnedrcal treatment and mrsconduct (R pp 120 129 and 950)

K

”Regardmg the mrsconduct DHEC determmed Mr. Davenport d1sregarded appropnate treatment

orders by Dr chkham z e the vanous orders in the Standards & Protocols, drscontlnued care: of "

2

a, patlent wrthout prov1d1ng for ﬁrrther adnnmstratron of care. by an equal or hrgher medrcal
'authonty, and created a, substant1al possrbrhty death o’ serious: physxcal harm could result from hrs ’

actions, (R pp 125 127) Followlng the Board s dec1s10n not to conduct a ﬁnal rev1ew' -

' conference the matter moved to the ALC iy r'—? S ,

\ .
o




‘ n’Stan"dard‘ of Réview | |
: Thrs appeal from a f nal order of the ALC does not 1nvolve the Ments Order since. DHEC_ DR

: chose not 1o press 1ts claun Rather 1t 1s an appeal of the. ALC’s ﬁnal order on attorney s fees A

‘.tnal court s decrslon regardmg an. award of attomey s fees under S C Code Ann § 15:77- 300 will -

not be dlsturbed absent an abuse of drscretlon Heath V. County of Azken, 302 S C 178 182 3944 |

. SE2d 709 71 1 (1 990) An abuse of: d1scret10n oceurs whcn a tr1al court S demsron 1s unsupported , |

N

: by the ewdence or controlled by an error of law éabrmskl v Brzglzt Acres Assocs 346S. C 580,

601 553 S E: 2d 110, 121 (2001)

' I. THE CONTESTED CASE WAS AN ADMINISTRATIVE PROCEEDING NOT A
' CIVIL ACTION IN WHICH DHEC WAS PRESSING ITS CLAIM :

‘ S C Code Ann Sectlon 15 77 300(A) states

__.In any., czwl actton brought by the State the court may allow the prevallmg party o
appropnate agency 1f ( l) the court ﬁnds that the agency acted wrthout substantral
. justification in pressing its ¢laim against the party; and (2) the court finds that there
. dre no specml crrcumstances that would make the-award of attorney s fees unjust.”
- The agency is presumed to be substantlally justified in pressing its claim against o
the party if the agency follows a statutory. 6r constltutlonal mandate that has not
" been mvalldated by a court of .competent Junsdrctron : :

(Emphasw added) o ) |

The ALC erroneously concluded that [Mr Davenport s] contested case heanng equates |

Y v

to a civil actlon for purposes of quahfymg for attorney s fees under § 15 77 3007 (R. . 73)
2 Whrle the ALC 1s al court of record > tt is. an agency wrthm the executrve branch of" government

'not the JudICIal branch See S C Code Ann § l 23 500 see also Greal Games V. S C. Dep’t. of

Revenue 339 S C 79 85 529 S E. 2d 6 9 (2000) (explammg the ALC isan agency of the executtve " iy |

branch of govermnent and does not have authonty to’ pass upon the const1tut10nahty of a statute or :

, regulatlon) The ALC pre31ded over the underlymg admlmstratlve proceedmgs pursuant to 1ts o



statutory authorlty to: hear and decrde contested cases mvolvmg departments of the executrve‘ .

branch of govemment mcludlng DHEC dec1s1ons pursuant to S C Code Ann Sectlon 1 23

600(A)

e

The ALC crtes to McDowell v. S C Dep t ofSoc Servs., 304 S. C 539 405 S E 2d 8302» .
(1991), as' bemg instructive, Importantly, in McDowell the Supreme Court held that' the hearmg -

- conducted by the Fa1r Heanng Commrttce of the South Carohna Department of Socral Serv1oes. .

“DSS”) Wthh was requested by ah; appllcant followmg a DSS staff decrslon denyrng her F ood._ |

)

Stamp apphcatron was not subject to attorney s fees because at that pomt DSS was not pressmg-_ '

L its, clarm mn htlgatlon but mstead was merely ﬁmctromng as:an admmlstratlve decrslon— i:-

I ¢ Y

maker 304 S C at 543 The Supreme Court held that DSS was not “pressmg its clalm” for
purpofses of apphcablhty of the state actron attorney fee statute untﬂ 1t sought Judrcral revrew in - .
crrcult court of the ﬁnal decrslon followmg the adrmmstratlve hcanng The DSS heanng in
McDowell and the contested case before ALC are the equrva]ent Accordmgly, DHEC has- ‘

81m11arly not pressed its crvrl actlon or cla1m o SN -
Addltlonally, there has been at. lcast one brll mcorporatmg adrrnmstratlve proceedmgs 1nto N :
Sectlon 15 7= 300 that was not passed mto law See H. 3383 112th Leg lst Sess (1997) Thrs -

1S ev1dence that Sectron 15 77 300 was not mtended to mclude contested cases before the ALC :

See Vernon v HarleysvzlleMut' Cas_ Co 244 S C 152 157 135 S E 2d 841 844 (1961)( It w1ll'...‘. :

be presumed that the Legrslature in adoptrng an’ amendment to a statute mtended to make some -
‘A change in the ex1st1ng law ”) Accordlngly, thrs matter does not quahfy for attorney s\fees pursuantz’

0§ 15-77- 300 N :'v.if;ii i’ff -




AL 'THIS MATTER IS A DISCIPLINARY ACTION BY A STATE LICENSING
o .'Even 1f the oontested case heanng before the ALC was consrdered fo be a cwﬂ actron in’

~’whrch DHEC was pressmg its clarm the state actron attorney fee statute “do[es] not apply to

‘ drscrphnary actrons by state hcensmg_ boards -f, ........ S.C. Code’ Ann § 15-77 300(C) The ALC

;'erred in rejectmg‘ DHEC S, argurnent» that 1ts revocatron‘actron agamst Mr Davenport 5 EMT
'.certrﬁcate was not a d1scrp11nary actlon by a state hcensmg board and thus excepted frorn the: '
_statute Y provrsrons The ALC stated 1t was unable to rdentrfy any statutory authorrty quahfymg
;DHEC asa ‘staté. 11censrng board’ havmg the power to. mstltute ‘drscrphnary actrons (R p- 73)

'It then explamed “[t]he exceptron outhned 1n § 15- 77 300 1s referrmg to [drscrphnary acttons

taken by the Department of Labor chensmg and Regulatlon Professronal and Occupatronalt -

4Llcensmg Boards (POL Boards)] and accordmg]y, DHEC does not quahfy (R p 74) The
; ’ALC’s narrow mterpretatlon of § 15 77 300(C) is contrary to 1ts plam and ordmary meanmg and
: the legrslatrve mtent in usmg the terms “hcensrng board” and “dlsc1phnary actron 2 Further the

ALC erroneously added new matenal terms to the § 15 77 300(C) exceptron .

T

A - DHEC lsa“state llcensmg board A -:; I S .

Sectron 15 77 300 does not def ne state hcensrng board » A common and ordmary
'/ B . ¢ A

deﬁmtron of “board” 1s a group of people elected or appornted to take the care and. management
: {? T R

4 of a public’ trust or 1nst1tut10n or conduct the busmess of a: mumcrpal or prwate corporatlon €. g .

* é‘

| a board of health a boatd of ttade Ballentme s Law chtzonary, Board (3rd ed 2010) ..
4 (emphasrs added) “hcense 1s a pnvrlege conferred by a pubhc body on a person for the’
_, domg of somethmg whrch otherwrse he wou]d fiot have the rrght to do ? ld Llcense Usmg these' _

. /.
,deﬁmhons and in the context ot apphcable law DHEC isa “state hcensmg board’ because 1t is a-




:.Control ( Board”) as'the govermng"' o y-’ of DHEC charged w1th admmrstenng and supemsmg». o

T v-the Department See S C. Code ~A §"-‘44—1 20 The Board is authorrzed to conduct such

s ) department or ofﬁcer other than

‘ admmrstranve revrews as may be requrred by law as con51dered necessary by the board to render, :

I

2 o ) ~.
a ﬁnal-;agency determ;nanon‘*~~1n:;matters ny'ol'vmg the 1ssuance Ade'mal r_enewal ot revo,catr‘on, of

o .perm.its ‘licensés “.or. ..Ot'her‘,acti"ons'" he fepartment whrch may grve nse to a contested case;

.4 rpursuant to Chapter 23 of Tltle 17 S

- by whrch the Board revrews dec1s1ons;, “"volvmg hcenses and other dec1s1ons that may grve rise to.

a contested case 1s set forth 1n S C: Code;Ann § 44 1 60 The South Carolma Admzmstratzve

‘3]0(4) (empha51s added) The statutory prov151ons govermng the ALC contam an 1dent1cal
“ deﬁmtlon of“hcense SeeSC CodeAnn ] 23 505(4) o i. T

Boards departments and agencres are used 1nterchangeably by the S C. Code of Laws and

_court rules See eg zd § 1 23‘3105 (deﬁnmg agency as:’ each state board commlssmn ‘.

eg1s__ture the courts or the Adm1mstrat1ve Law Court E

B authonzed by law to detemnne ¢ cases ”) and Rule 2(C) SCALC (“Agency fnéatis a state |
: {',agency, department board or commlssmn whose actron is the subject of a contested hcarmg,

- appeal heard by an admlnlstratlve law Judge or a pubhc heanng ona proposed regulatron presrded o

over by an admmlstratwe law Judge ) The Board’s statutory authorlty ev1dences that dec1srons L

l‘ made by DHEC regardmg 11censes are ecrsrons ot a “hcensmg Board 7

v Code Ann §44 1 50 (Emphasrs added) The procedure"ﬁ



‘
N !

Applrcable law also demonstrates DHEC S rcgulatory program mvolves the “hcensmg of

EMTs The Act and Regulatron explam‘DlEC 15 responsrble for cemfymg EMTs See S C Code T
Ann § 44 61 30(A) and —(B)(4) The. Act deﬁnes certlﬁcate” as an:

official acknowledgment by the department that an 1nd1v1dual has completed' _
,successfully one of the appropnate emergency medical technician tralmng courses
o referred to'dn: thls article in addltlon to. completmg successfully the reqmsniej"_‘“
. ;exarnlnatlons whzclz entitles that mdzvzdual to petform the functzons and duties as
’ a’elmeated by the classzf cation for whzch the cer tzf cate was tssued o '

’ S C Code Ann § 44 61-20(6) (emphasrs added) T o dlstlngursh between the various: types of

L ‘ ':pnvﬂeges 1ssued by DHEC in the EMS 1ndustry (e g to operate as an ambulance service or first:

l"v . o

‘ responder agency, to utrhze veh1cles as’ ambulances “and to practrce as an EMT) the Act and
Regulatron utlhze the’ terms ‘lrcense and perrmt in addrtron to certrﬁcate 2 In EMS where

: ) .

: -there are multlple drfferent regulated entrtres md1v1duals and 1terns the use of dlfferent terms ‘

: provrdes clanty for DHEC the regulated commumty, and the pubhc The Act even deﬁnes

3 4

i | “hcensee” o encompass not only those 1nd1v1duals or ent1t1es holdmg hcenses to operate
ambulance serv1ces but also those 1nd1v1duals holdmg certrﬁcates to practrce as an EMT See zd
. § 44 61-20(2) (def mng lrcensee to: rnean any person ﬁrm corporatlon or govemmcntal ,
. drvrsron or agency possessmg authonzatron )perrmt hcense or ceruﬁcatron to prov1de emergency :
'medrcal servrce in. thrs State‘ ”) Further the conﬁdentrahty sectlon of the Act refers to ofﬁcrall
- "rnvestrgatlons conducted by the IRC and states that “[t]he fact of suspension orfrest'nctron ofa
: chense and the fact of any subsequent related actlon taken by the department 1S. pubhcmformatlron '

under the Frecdom of Informatron Act after 1ssuance of : an adrn1mstrat1ve order » S C Code Ann L

L

\" See S: C Code Anii, § 44 61 20(]9) (def mng “lrcense as “an authonzatron to a person, ﬁrm corporanon or
govemmental d1v1sron or; agency {0 provide. emergency medical services in the Staté.”) and 4461 20(27) (defining
“permrt” as “an atthorization-issued-for -an ‘ambulance vehicle which meets: the standards’ adopted pursuant to; this -
“article: ”) see also id. ‘§§ 44- 61 -40. (describing the: requlred licenses and- permits for the’ provision .of emergency
medlcal response or’ ambulance servrces) and 44- 61 80 (descnbmg the requrred ceruﬁcate for practrcrng as:an EMT)

ar




§ 44 61 l60(C) (Emphasrs added) “Llcensmg and certlf catron have the same meamng |

A

w1th1n the context of the Act S 7"~ :_ SR ’ |

e
N .

The Natronal Reglstry of EMTs (the Natronal Regrstry), whlch is the statutonly estabhshed‘_ '
| credentlahng body for South Carolma EMTs aptly explams that reoardless of labels state

'authorlzatrons to practlce as an EMT have the legal effect of a hcense . A »-
, -,4\ R

),.

'_: - Regardless of w hat descrzptzve tztle zs used by a state agency, zf an occupatzon kas -
_a statutorily. ‘or regulatouly defined scope of practzce and only individuals
autho; ized. by the Stdtecan perfmm those Juitctions and.activities,, the authorized . A
\individuals are licensed. It does not matter if the authorization is called something  ~." .
other than a lzcense the authorzzatzon has the legal efj‘?zct ofa lzcense ’ '

- ,https //www nremt org/rwd/publ1c/docu1nent/cert1ﬁcatxon hcensure November 23 2018 DHECZ '

i B
P BRI

isaf state hcensmg board ” as used 1n§ 15 77 300(C) NS
) B. | ThlS matter is a “drscnphnary actlon » |
“[D]lscrphnary actlon is alsb not deﬁned by § 15 77 300 “Drsc‘lplme‘ 1s a rule 01 system‘
of rules govermng conduct or act1V1ty https //www memam webster com/dlctlonary/drsmplme
November 23 201 8 ThlS matter concerns DHEC s ﬁndmgs that Mr. Davenport falled to comply" h
| with the rules govermng EMT conduct ie the Act and Regulanon The Act uses “dlscrplmary.:‘

action™ and enforcement actron 1nterchangeably See S C Code Ann §§ 44 61 20(30)(0)'

‘. ) (prescrlbmg the State Medlcal Control Physrclan (‘ SMCP”) dutrcs to mclude provrd[mg]

‘ ‘_recommendanons for dzsczplmary actzons in’ cases 1nvolv1ng mapproprrate patlent care ) and 44— S

61 80(F) (provrdlng “The department may take enforcement action agarnst the holder of a'
'ccrtrﬁcatei . ) (emphasrs added) D1scrphnary and enforcement actron both refer to the s

o ,1mposrtron of an adrmmstratlv "\:sanctron based upon statutory or regulatory v1olat10ns whereby ' .

- “perpetrators have the n ght to appeal through apphcable laW Th1s matter isa ﬁdlscrpllnary- a‘ctron’v -

o ’ LY , N B . N
4 To be certified as an EMT the Act requlres passmg the National exammanon and mamtammg a Natxonal Reglstry
credentral or regxstratron See zd § 44 61 80(C) and —(E) see also id: § 44 61- 70(22) (deﬁnmg the Nauonal Regrstry)




C: The. ALC’smterpretatlonerf‘oneouslyrnsertsnew terms'iand leads'toabsurd results.

' 'In draﬁmg § 15 77 300(C), the General Assembly used general broad, . open- ended
language It the except1on was 1nten{led to only cover acnons taken by the POL Boards as the
ALC concluded the General,Assembly'yyou’ldxhave uSed more;dlrec‘ted andnan‘ow'language such- ..
. as, drsmplmary actlons by state hcensmg boards establzshed in tzt[e 40 of the S.C. Code of
L Laws-. . o The General Assembly declmed fo do SO. Contrary to the lemslatrve mtent the ALC s

v HON

- '.i‘nterpretatlon erron‘eOuslyl -adds Sueh.- l-nn’ltlng rlanguage_' ‘to«the;'f§: 15;-77—300((3).- See Hodge's v,

. Ramey, 341 S C 79 87 533 S E 2d ~578 582 (2000) (“When the language of a statute 1s clear and‘

o ~exphclt a court cannot rewrlte th statute and 1nJect matters mto 1t whrch are: not inthe leglslature s

Addltronally, because of the slnnlantles between the vfunc’nons and respdnsrbllmes of o
L DHEC in tlns context and the POL Boards the ALC’s exclusron of DHEC from bexng a “State
llcensmg board” leads to an absurd result Both the POL Boards and DHEC in the EMT context
. regulate professmnals through Ircensure schemes that are almed at protectmg the pubhc health
safety, and welfare These agencxes exercrse the same general finctions. The POL Boards and
.DHEC even follow the samie general steps w1th regards to d1scrplme (1) Reeerpt ofa complamt
) lnvestlgatlon by staff (3) Revrew of ev1dence by an. IRC (4) IRC recommendatron 4)
Presentatron of facts tothe: Board (POL Board or. DHEC Board), and (6) ﬁnal decision. See Mann
- Plsarlk and. Mustlan Profesrzonal and 0ccupatlonal chenses Ain South Carollna Admlmstratrve

. ,Practrce and Procedure 6 276 277 (Randolph R Lowell 3rd ed. 2013) The pollcy behind the-§ -

. ¥ DHEC regulates and hcenses other professronal, n addmon to EMTs mcludmg athletlc tramers dewwes and .
: »hearmg aid spectahsts “See Practice, of Specializing in. Hearmg Atds Act, S.C. Code Ani. §§ 40-25-10; et seq.; The
Athletic Tramerv Act of. Souh Car: ol'ma '$.C. Code Ann. §8 44 75- 10, et seq.; The. Practice of: Sellmo and-Fitting '
Hearing Aids, 3 S.C. Code Ann. Regs 61: 3 Ltcenseszdwzves 4 S C Code Ann Regs 61:24; andAthlenc Trainers,
8 SC Code; Ann. chs 61 96. - . . , : .

_i,. o
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case was legally and. factually reasonable Moreover in grantlng the Petmon the ALC farled to
consider the admlmstratrve process undertaken by DHEC Wl’llCh 18 convmcmg ev1dence of the _. i

'actlon-’ s reason_ab_leness.v The ALC also erred by applyrng a more exactmg standard than the

'.estabhshed standard of mqumng whether there was a reasonable basrs 1in law and in fact. See

| _McDowelI 304 S.C. at 542 In domg 50, the ALC farled to consrder the substance of the matter

htrgated mcludmg an mqurry 1nto the clanty of the govermng law — i.e., whether the apphcable_ .

law was. clear and settled by precedent or amblguous wrth no precedent See €8, McDowell 304

(

- - 8.C. 539 (ﬁndmg DSS acted wrthout substant1a1 Justlﬁcahon when there was settled precedent

G contrary to its posmon), Layman v, State , 376 S. C 434 630 S E 2d 265 (2008) (ﬁndmg the State_v

acted wrthout substantlal Just1ﬁcatron when the State breached an unamblguous contract wrth

certarn TERI partlcrpants) and Heath 302 S C 178 (1990) (ﬁndmg a county acted ‘without

' substantlal Justrﬁcatlon in vwlatrng an unamblguous statute) Fmally, the ALC also erred by

farlmg to recogmze and apply § 15 77 300(A) s presumptron that agencres are substan’nally

- Justrﬁed when they are followmg a statutory mandate

T

A.  The ALC erroneously farled to, con51der the admlmstratrve process DHEC undertook

in taKing this actlon

+ Prior to reachmg the ALC,, thrs matter went through several adm1nlstrat1ve ﬁlters First; -

DHEC consulted Dr Edgar DesChamps the SMCP who has decades of expenence in the EMSV,'

o mdustry and 1is respon51ble for prov1d[1ng] recommendatlons for d1501plmary actlons in cases

- DHEC then convened the: lRC a professronal peer revrew commrttee whrch rev1ewed mformatron L

X {(Crtatrons omltted) Notably, 1_n the context of the Equal Access 10 Justzce Act (“EAJA ), 24 U. S C § 24]2(d)(1),”
- which-as further discusséd has been referericéd by the South Carolina: Supreme Court as instructive when analyzmg §-
- 15-77- 300 petmons there is a presuiiption that a. government ¢asé strong enough to survive a motion to dismiss and

a mouon for summary Judg,ment 1§ sibs antrally Justrt' ted, as wrll support a denial of an,award of ; attomey 5 fees'to the” )
prevalhng party. See U.S 3T} hom enot Wade & Moerschen dnc, 596 F 3d 378 (7th Cir., 2010) see also 32 Am Jur-’“

’-_",ZdFederalCourts258 ] o

B 1-5».;

ﬁ‘h.

: 1nvolv1ng 1nappropr1ate patrent ca “3"’ lSee S. C Code Ann § 44 61- 20(30)(0) (R pp 810 81 l) SR



PR 14

ne’s litigation positiost; If the!IRC: and/or. SMCP recommended s .

'“sféiilte t6,'bé§féopv¢ e,d‘,Whg :

A B ',,‘-" Canlar ST SR
e-a’peer review was ini place and to:assist:DHEC in:




:\.;"

B. o The ALC erroneously farled to recogmze and apply the presumptron' of
a : reasonableness i

,Sectlon 15- 77 300(A) was: amended 1n 2010 ‘to add among other thmgs the followmg |
“The agency 18, presumed to. be substantlally Justrﬁed in pressmg 1ts clalm agamst the party if the
| agency: follows a statutory or const1tut10nal mandate that has not been mvahdated by a court of .
competent Junsdrctlon » 2010 S.C. Act No 125 § 1 DHEC is charged w1th adrmnrsterrng the

':.EMS Program Wthh mcludes the certrﬁcatlon of EMS personnel See S C Code Ann § 44 61

I
a,

30(A) and- —(B)(4) As descnbed above DHEC followed the statutonly—prescnbed process for

- 1nvest1gat1ng and pursumg thrs drsc1p11nary matter The ALC farled to recoomze the statutory ':. k

‘~"presumpt10n L1kew1se the ALC farled place th" :"‘:burden ot provmg DHEC acted wrthout )

.substantlal Justlﬁcatlon ‘on Mr Davenport See R P" v'3S C Dep tof i Health and Human Ser vS.,

S Protocols were:in: accéptance with general practi
- scopes. of practi

T miist at least meet the genera]ly accepted standards 0

»06 ALJ 08 0605 AP (May 15 2014) (holdmg that “unhke under federal law the party seekmg
" »attomeys fees pursuant to § 15 17- 300 has the burden of provmg that the govemment agency
acted wrthout substant1a1 Justrﬁcatron ) The ALC comrrntted a legal error by farhng to recogmze
_' and apply the statutory presumptron ’ ’4 i ‘ | |

: C DHEC 'was reasonable in findmg Mr Davenport dlsregarded approprrate orders by
‘a physrcran concermng treatment. o

DHEC found M. Davenport commltted mrsconduct as deﬁned by S. C Code -Ann. § 44~

61 80(F)(6) and Regulatron 61 7 § 1100(B)(6) by drsregardlng appropnate orders concermng :

8 Regarding approprrateness, Dr., Edgar DesChamps the SMCP testrfred Dr Krckham s orders in the Standards &
and pnncrples of emergency ‘miedicine and in-accordance with the:
, ¢ -of differérit certification levelsof EMTs: R pp 815- 816) There Wwas 10 contest regardmg the )
© -orders® appropnateness Notab]y, the ALC. confused the distinction betwccn appropnate orders: regardmg treatment
. .and the generally accepted standards of emergency't medrcal treatment ‘ The. generally accepted standards oftréatment
.are the’ minimum levels of care. to be provided by- EMTs.- MCPs .orders-must be- appropnate = meanmg the orders v
éatment, but cannot exceed the EMTs scopes of practlce
-~ Appropriate orders of MCPs’ certamly can (as: they dld in, this -case)~ exceed the general]y accepted standards of
emergency medical treatment = é.g:,'While Dr: Ktckham s ‘orders directed Mr: Daveriport-to adminjster oxygen and
" applya. heart monitor-to this pauent the. generally accepted standards did not” fequire: admmrstrauon of ¢ oxygen or
: apphcatron of :a heart monitor. The ALC’s emphasrs on the mconsrstencres between the approprlate orders and
generally accepted standards 1s mlsplaccd (R P 77) . o .




“order,” the Standards-




e o

IS ’

‘ Bureau of EMS) Kerth Eudy (who performed a review, of the call in questron) Scott Stoller‘_ '

| -(Anderson County s EMS Drrector), .and Shella Karser (Mr Davenport’s fnend and Anderson - -

’County s Tramlng Ofﬁcer) that Mr Davenport dlsregarded orders by Dr chkham that prescrlbed ;

-a deﬁnrtrve treatrnent for a partlcular condltlon or srtuatron The Standards & Protocols direct.
\EMTs to. “[d]ernonstrate profess10nahsm and courtesy and [1]ntroduce [themselves] and be B

""_' ;supportlve ‘to patrents suffermg from psychratnc emergencres (R pp 1578 and 1581) Instead_ '

of mtroducmg hlmself Mr Davenport told the patlent ‘Ever been told you e an 1dlot = you e

.Nbemg told 1t nght now.” (R. pp 294 and ] 597) Through the course of the response Mr Davenport

oo contmued the verbal abuse statlng “Yea well that 'S what the f**k happens when you stab yourself

“in the belly wrth a kmfe ” “You stabbed ,yourself in the wrong spot That S not where your heait

is ' A ‘I don t want to hear [the patlent s] complamts] I stepped on a G*d d**n IED and blew my
) .nuts off ” “Let S Just don tbe stuprd s “F**kmg stuprd people (R pp 294 295 and 1597) Thrs :
,:"‘shockmg behavror was in drrect contraventlon of Dr. Krckham S orders and the Standards &,,: .'

‘ - ' iProtocols Pat1ent Abuse Pohcy (R PP 154 156 440 464 465 473-474 820 822 956 957 ', .

'1578 1581 and 1595 1596) The Standards & Protocols provrde that [p]atrents should not

.v,t

B ambulate to, the ambu]ance and EMTs are to [t]ransport all patrents vra an approprrate carryrng ; :

f ':.'ldevrce (R p 1577) In contraventlon of these orders Mr Davenport ambulated the patrent and L

' .. ) falledto utlhzeacarrymg dev1ce (R pp 152 155 367 369 383 436 438 542 543 823 825 827- L

i - 828 869- 871 1597) For cntlcal traumas the Standards & Protocols requrre EMTs to “[c]orrect'

hfe threatemng problems 1mmed1ately and admmrster oxygen / arrway rnamtenance as soon as. -
possrble (R p-. 1582) Moreover for patrents suffermg a mechamsm of mJury and/or severe-

; trauma the Standards & Protocol drrect EMTs to apply'd non-rebreather mask at’ 10 15 hters per

“mmute; R. p. 1‘5‘74.)_, ‘Mr. Davenport falled t0 admlmster. oxygen.to_ this pat_rent, as dlrect_ed by »

19



% 552 553 569 829 833 957 958 and 961 963)

vDr chkham (R.- pp 388 446 -450, 453-457

" The Standards & Protocols dlrect paramedrcs to mltlate the lV access protocol and. ¢larifies that

.._,‘

“[1v] access 1s 1n1t1ated enroute to the medlcal facrhty, unless extrlcatlon is requrred » (R pp: -

.

. 1582 1583) For trauma patlents paramedlcs are to estabhsh IV access’ and adrmmster normal

N salme R.p. 1575) Mr Davenport falled to estabhsh v access and admmlster nonnal salme as

| Arequrred by Dr. Krckham sorders (R pp 152 153 367 369 389 390 450 457, 552 553 569

. : 829 831 834 835 865 869 957 961 and 1389 1393) The Standards & Protocols requlrer,

:paramedrcs to 1mt1ate «a cardlac momtor—lead II for trauma patlents (R p 1583) In drsregard to-

.Dr chkha.m s orders Mr Davenport fatled to establlsh a cardrac monltor (R PP- 152 153 367-

‘7---““'369 390 391 460: 461 552 553, 829‘83’1‘ 833 835, and 960 961) Fmally, the Standards &

' Protocols d1rect EMTs to “document at a mmtmum vrtal srgns and locatron of 1nJ ury-or complamt,
” and to [d]ocument all ﬁndmgs and mformatlon assocrated wrth the assessment performed

R

. .l;procedures and any medlcatlon admrmstratlons n the [PCR] » (R pp: 1578- 1579 1587 1590 o

performed asrequrred by Dr. chkham sdrrectrves (R pp 304 318 442-446 470-472, and 825- .

“The ALC mlsunderstood DHEC s posrtlon statmg “DHEC pressed 1ts clalm belrevmg any

;physrclan concernm,(_., emeraency treatment or transportatron (R p 75) The ALC crted b1ts and “ -

: preces of testnnony and concluded “DHEC s untenable posmon that any breach of gurdelme or’t- L

o protocol however shght or nonsensrcal constrtutes grounds for cemﬁcatron revocatton v (R p

: 's.a,'.

: o };76) Such was, not: DHEC s posrtlon Not everythmg, w1th1n the Standards & Protocols concems )

Lo ,;treatment Not everythmg w1tlnn the Standards & Protocols is'a drrectrve The Standards & .










. Jn,v‘_

.necessarrly was a “dlscontrnuatlon of care. The ALC remarked “DHEC s posrtron was further

‘ negated by Anderson County s protocol wlnch specrﬁcally permrtted [Mr Davenport] to delegate ‘

pattent management and transportatton to hlS partner (Id ) The ALC stated “DHEC’ '

- w1tnesses Dr chkham and Dr.. DesChamps attested to the permrssrbrhty of [allowrng Ms Alken
- to. r1de in the patlent compartment] to the subJect call 12 (74, The ALC s statements are
. ",.rmsleadmg because Mr Davenport’s dlscontlnuatron ‘was in contraventron of the Regulation ; and“ '
' the Standards & Protocols As testrﬁed by the DHEC’s and Mr Davenport’s w1tnesses the patrent

) 4'requrred ALS carc whrch Ms Atken the EMT-basrc partner was unable to provrde (R pp 206 l

367 369 411, 418 452 695 696 and 1064) Accordmgly, the delegatlon allowed by the.

Standards & Protocols Polrcy—O? “to others who are quahﬁed to rneet the patrent’s 1mmed1ate -

o

4

| '. '_:.needs or r'easonably‘percewed need’s Awas mapproprrate (R P. 1585) Polrcy—26 also explams that'

: pat1ents suffermg from multrplc trauma and patrents needmg ALS 1ntervent1on wlnch 1nclude the

.‘,

‘patlent in questlon cannot be transferred to a lower level certtﬁcatron (R p 1592) Polrcy—26'

4

“t o also requrres paramedtcs accompany a pattent ifan. EMT expresses dlscomfort w1th assummg care,

-f,

’fﬁas Ms Arken dld when asked by Mr Davenport about rldmg the call (R pp 206 265 1592

1597 and 1599) Sumlarly, Regulatton 61 7 § lOOO(A) prov1des that When ALS procedures are. -

- requrred an advanced EMT or paramedrc must attend the patrent The record IS replete wrth; e

r
R

o

i ThlS is, xncorrect Dr. Krckham srrnply recrted the Standards & Protocols which allow EMT-basrcs to ride: calls- for

" patients only requmng BLS. (R 28 553- 557) Regardmg the subject call, Dr. Kickham testified Ms. Arken wasnot
quahf ed to'meet the patient’s immediate needs durin gt the transport because the patient required ALS level care; ‘which

- only Mr. Davenport; a paramedic; could: perform. -(R. pp. 452 and 469-471Y. Further, as:testified by Dr, Kickham,

the polxcy prohrblts transferof certam patients to lower level certifications, mcludmg patients suffering, from multrple
- trauma and patients requiring ALS care. R. pp. 472-473) Dt. DesChamps testified that for the subject call, “the
hlghest qualtﬁed persofi: should have been in the, back. - . .. 1t’s a failure to oversee the entire picture:of the call. The
hrgher level pérson should Thavé been in the back.” (R. p- 836). Oii cross-examination, Dr: Des(,hamps 1ndrcated that’
an'EMT-basic ¢an ride:the ‘patient. compartment desptte having a paramedlc partner. “[iln certain circumstahces.” (R.
BE 855) Howevet, Dr. DesChamps did 1ot testify that it was penmssrble for Ms. Aiken to.ride the- subject call. In
-fact; Dr, DesChamps clarified “patients who have severe or srgmﬁcant mjurles or where’ there $ likely
decompensatlon require the. htghest approprrately trained EMT 1o nde in the: patlent care compartment (R: p. 853-
854) . . . .
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There ‘was also expert testlmony regardmg the 1mportance of estabhshlng IV access and
thereby, malntalmng the b]ood pressure of the patlent (R. pp 451-452 709 710 and 836-838).
The wmdow of opportumty to estabhsh I access may be hrmted partlcularly 1f the patlent has

. . L :
und1agnosed mternal b]eedmg or‘slow ‘or late developmg internal bleedmg If IV access cannot be

stabhshed a patrent may be deprlved of: potcntlal llfe-savmg medrcatrons and ﬂulds Whrle the

ALC dlsagreed there 1s evrdenc reasonably supportmg DHEC’ posrtlon that there was a
substant1a1 p0551b111ty of death or; sey US’ physrcal harm by fa111ng to estabhsh IV access

F1nally, because the educatlon and expenence of a paramedlc exceeds that of an EMT—-”*

basrc paramed1cs dre better sulted to assess patrents and 1dent1fy hfe threatemng eomphcatlons
- (R pp 709 710, 713 714 836 838 and 965 967) As noted Mr Davenport d1d not rlde thls call

provxde the various ordered ALS treatments or momtor the patlent for any other requrred .

treatments Whlle the patlent d1d not decompensate and successfully underwent surgery, there was X

a reasonable ba81s An DHEC s posrtlon that Mr Davenport S fallure to nde 1 the patrent care

compartment created a substantral possrbrhty of" death or serious physrcal harm Moreover in

) con_]unctlon'-‘ ‘th:e' ,amb_ulatl'.:‘ allure to estabhsh the IV and: the farlure to nde the call

strengthen the reasonableness of D ; EC basxs for thrs mrsconduct

F. DHEC was* reasonable -m' findmg Mr Davenport falled to provrde acceptable |
treatment St ‘g . S .

'DHEC found that based upon generally accepted emergency medlcal standards13 ‘Mr:

~ -

Davenport falled to- provrde acceptable emergency medlcal treatment in v101at10n of S C Code g

- Ann. § 44 61 80(F), as-a result of (1) hrs farlure to treat the patient wrth dlgnlty and respect (2) )

his ambulatron of the patlent to the ambulance 1nstead of usmg a carrymg dev1ce (3) hls farlure to.-

Lo

‘.i




| ‘ ~establlsh IV access on the patlent and (4) h1s faﬂure to accompany the pat1ent in the ambulance S

';pat1ent compartment dunng transport Holdmg EMTs to generally accepted standards of oo

" -'_prehospltal care is reasonably con31stent w1th § 44 61 SO(F) s requlrement that EMTs prov1de -

Tce 'paramedlc and prehosprtal care instructor,
: provrded expert test1mony regardmg the educatlon of EMTs the: generally accepted standards of
;prehospltal care, and how Mr Davenport Tan afoul of such standards Agam‘;‘whtle. the: ALC _

“.;d1sagreed w1th DHEC S conclus1ons_ the record 1s replete wrth testlmony and ev1dence that support .'

' ;the reasonableness of DHEC’s posmon (R pp 696 697 703 707 709- 710 713 714 736 738 l
‘747 759, 771 772 786 788 793 794 967 969 and 1182 1187) '
ln ﬁndmg Mr.. Davenport s language d1d not quahfy as unacceptable medrcal treatmen
" ',.“the ALC erroneously 1nJ ected add1t10nal standards for th1s vrolatron See Hodges 341 S C at 87 '
‘. (“When the language of 'z a statute is clear and’ exp11c1t a court cannot rewnte the statute and 1nject 1
o 'matters intoit which. ‘are not 1n the legrslature S lanéuage : | ”) (R p 77) The ALC stated,,
| ;‘ DHEC made no showrng that [Mr Davenport s} language was of such a degree of oﬁ“enszveness

and- so a’etrzmental to the patzent” and a reasonable person would ‘not: conclude that [Mr '

v N . . b
o - B IS

BN

Davenport 'S language and manner] was of such an, mtolerable and pugnaczous nature as to
- necessrtate ‘revo.catlon s (R pp 77 78) (emphas1s added) Sectlon 44- 61 80(F) makes 1o _.
reference to: standards regardlng a. degree of offensweness detnment to.a pat1ent 1ntolerab111ty, or :

tf_j, l

t-pugnacrty The ALC also erroneously charactenzed the unacceptable emergency treatment

| "»_"v101at10n as’ a catch all pI‘OVlSlOn of § 44 61 SO(F) (R p 75) Whlle the unacceptable A

- emergency medlcal treatment prov1sron is not a “mtsconduct” deﬁned by § 44- 61 SO(F) 1t serves
. 2 .

as an 1ndependent bas1s for actlon agamst EMTs The ALC also noted “DHEC has never ut111zed i

a _ﬁn’dmgro“f -'un'acceptable;-qnalrty..‘medrcal treatment to r‘ev‘oke an EMT’s cemﬁéatmn\:"" (R. p. 78).




N ,7 - B - . A . -
Thls isan 1rrelevant and erroneous consrderatron An agency 5 drsparlty of sanctrons 1mposed on

. hcensees is not a: basrs for reversal of an agency s sanct10n See Deese v. S C State Bd of

'Dennst;y, 286SC 182 185 332 sv.

‘ 1ts dlscretron ldenncally 1n every case‘i ‘A penalty that is wrthm the authorrty of the agency is not

rendered mvahd m a partlcular case because 1t is more severe than sanctrons 1mposed in other

2

o cases and ‘mere. unevenness 1n the apphcatlonof the sanctron does not: render its apphcatlon ina

o

e

, pam‘cular case uﬁwarranted. m.law: ), For the above reasons DHEC was reasonable in ﬁndmg

<ot '.,_

| Mr Davenport falled to provrde acceptable treatment o :'f' '

i

| IV SPECIAL CIRCUMSTANCES MAKE AWARD OF FEES UNJUST

M ~\2r .

To award attorney S: fees pursuant to § 15 77 300 a court must also ﬁnd “there are no t

PN
*..

"spemal c1rcumstances that would make the award of attorney s fees unJust b S C Code Ann § 15-

77 300(A)(2) The ALC erroneously confused the sp,eclal c1rc,umstances prong, _wrth th‘e

-1,

‘ “substantral Justrtlcatlon prong In d1sm1ss1ng DHEC s, assert1on that specral crrcumstances exrst

| ',that make an award un]ust the C stated “DHEC acted wrthout substantral Justlﬁcanon in

,seekmg the hlghest form of pumshment for a rnatter that was handled adequately at the local

"'--l‘ . 'tv‘.,.'<““‘ S

level?* (R p.78).. J
There is no South Carohna case law regardmg the specral cn'cumstances prong

W
N B

However the South Carohna Supreme Court has noted the snmlanty between § 15 77 300 and

the EAJA 1 See eg Heath 302 S C l78 (1990) and McDowell 304 S C. 539 (1991) There _

g addmon 10 mrstakmg DHEC i
~inits employment matters, the ALC confuses the facts regarding -Anderson County’s’ internal sanctions. against Mr.
. Davenport At the'time Anderson County 1ssued its sanctions (V.e., the ethi¢s and leadershrp class), it did not have the
" benefit of reviewing the body- cam footage Therefore, Anderson County ‘was unaware of, among other things, the

'539 54l (Ct App 1985) (“An agency need not exerc1se |

AN

thorlty in enforcm‘7 the Act: and Regulatlon with Anderson County s authonty oo

-patient abuse: and ambulauon of the patient.to the ambulance; and; accordmgly, would have had a different: demsron -

"’regardmg the remedratlon/sanctrons than the ongma]ly ordéred class (R pp. 150- 151 158; 474-475 479 503 and
528).

1528 US.C: § 2412(d)(]) states, “Except as otherw1se specifi ca]ly provrded by statute | court shall award to a
- prevalhng party other than ‘the Umted States fees and other expenses in addltlon to° any costs awarded pursuant f0*

a

ST e :7:7 SRR S 27" S N



I

_ "are instructive federal cfas,es -‘addressmg'»the EA-JA spec1al.clrcumstance ex.ceptton*whtch indicate’

that 1t*acts asa safety Valve and serves at Ieast two purposes T he Taylor Group, Inc v Jolmson o

‘.‘r996) See also 32 Am Jur 2d Federal Courts 263 The exceptton"' E

instres the government is not deterred from advancmg in good falth the novel but credible"

extensmns and 1nterpretat10ns of the law that often underhe v1gorous enforcement efforts and,

5 .

gwes the court dlscretlon to deny awards where equttable consrderattons dlctate an award should" B

BT S e e 0 st BRI o e T . e

’no,,t..b’e"rnade: ld.- = BN .

The spemal crrcumstances exceptxon is prec1se1y apphcable to thrs matter DHEC was '

advancmg a good fatth and credlble apphcatxon of the Act and Regulatlon in pursumg th1s actlon

Awardmg attorney s fees would have a 51gn1ﬁcant chtlhng effect on: DHEC exercxsmg 1ts lawful

A ' B N

pohce powers The ALC’s erroneous apphcatlon wrll have DHEC and other agencres second-”'

Addltlonally, taxpayers should not be respon51ble for nearly $9O 000 in attomey S fees to an

!, .
- . SRR

mdmdual who verbally abused a patlent Equltable consrderatrons dlctate that an award should -

not be granted >

Whlle the apphcabthty of the spcmal c1rcumstances prong is admlttedly mtended to be .'

w

11m1ted the present ease mvolvmg the State s pohce powers is d1st1ngu1shable from’ any ‘case in

)

McNaughton v, Char lesfon Charter Sch for Marh & Scz Inc 411 S C. 249 768 S E. 2d 389.

(20] 5) (awardlng attorney S fees to a teacher m a breach of contract clalm) Heath 302 S C 178,‘ ; o

subsectton (a), mcurred bv that party in any crvxl acuon (other than Cases: soundmg in tort), mcludtng proceedmgs for
Jud1c1al review of agency,action, brought by or against-the Unitéd States in any court; havmg _]unsdxctlon of thataction, °
= . unless the court finds that the posmon of the Umted States was: substannally Jusnﬁed or that: spectal cxrcumstances,
make an award’ unjust : : : : o

IR ATS




V. State 376 S C. 434 (2008) (awardmg attorney s fees when the State and retrrement system

1)

+ jbreached an unamblguous contract) McDowelI 304 S.C.:539 (1991) (awardmg attorney s fees

: "when DSS rehed on an erroneous legal conclusmn in denymg food stamp beneﬁts) Szmpkms v.

.~

= Czty of Ga[fney, 3 15 S C 26 (Ct App 1993) (awardmg attorney s fees when the Clty cIearly had .
| no authonty tor suspend operatlon of a 7on1ng ordmance and to put a moratonum in place) Brown, |

V. Czty of | N Char[eston 314 S C 298 (Ct App 1994) (awardmg attorney S fees when Clty s

s _»fposmon that dlsplaced tenants were not entlt]ed to statutory dlsplacement and relocatron 'costs -

“n

; because the prolect causmg the d1splacement d1d not recelve federal funds was contrary 6 the

unamblguous statute in questlon) and Cor nelzus Vi Oconee County, 369 S C 531 (2006) (awardmgx_ o

i :

. attorney s fees where the County could cite: to no v1able authorrty to support 1ts posmon that 1t was,

" not bound by a referendurn S tenns that authonzed the County to. own and operate a utlhty) In. .'

the context of a state agency exermsmg 1ts lawful pohce powers spec1a1 crrcumstances exist to'. "

o make an award of attorney s fees unjust The ALC abused 1ts dlscretlon in* ﬁndmg no spec1al

' 01rcumstances exrst that make an award of fees un_} just.

CONCLUSION -

For the: foregomg Teasons; the ALC erred i, law and abused Ats d1scretron Accordmgly,

the: ALC’s Order Awardmg Attorney g F ees” and Rec0n51derat1on Order should be reversed and'

e

DHEC should not be ordered to pay any attomey s fees

= :'

o
- f

ASignature page follows]



K
. .
*
\ . . R
Lt
foe »\ .
: . <
. R
¥ e,

Apnl 1 2019 :
Columbla, South Carohna

B e
o
s
kS
: -
¥,
s
v
A
e
- &
3 IES
2 .

.
“
B
W .
-
v
4

VltO M chevxc Esqulre (SC Bar No 100265)
South Carolina. Department of Health and
Envuomnental Control : ,
..2600 Bull Street - } N
. Columbia, SC 29078 e
"P: (803) 898-3350 j B T
F (803) 898 3367 e e

kY

B RS
R % N
fa
‘-
. B . .
y ) T,
¢ s
B . EX ?
v
Lo e
. PO &
] VT
.
2N s
a ]
»
b
v
.
. .
9
; .
=
%
1 J .
. ~
SN
e
»
A
. RN
i . & W
! I
. .
, A
) g .
i % »
L. . v
o 30 4
A .
N
y v
P W
W
4 i R
S



Certificate of Counsel

The undersigned does hereby certify that this Final Appellant Brief complies with Rule

211(b), SCACR.

April 1, 2019
Columbia, South Carolina

<

Ashley C. Biggers, Esquire (SC Bar No.: 17225)
Vito M. Wicevic, Esquire (SC Bar No.: 100265)
South Carolina Department of Health and
Environmental Control

2600 Bull Street

Columbia, SC 29078

P: (803) 898-3350

F: (803) 898-3367



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE ADMINISTRATIVE LAW COURT |

Shirley C. Robinson, Administrative Law Judge S » |
. | E CEIvF |
.
Appellate Case No. 2018-001868 APR o 1
Case No. 18-ALJ-07-0003-CC SCep 2019
South Carolina Department of Appellant/Respondent, l ‘

Health and Environmental Control,

James W. Davenport, Respondent/Appellant.

PROOF OF SERVICE

I, Rita D. DeCarlis, legal assistant with the South Carolina Department of Health
and Environmental Control, hereby certify that I have on this 15 day of April 2019,
served a copy of the Brief of Appellant/Respondent South Carolina Department
of Health and Environmental Control upon all parties and counsel of record in
the above-captioned case, via United States Mail, First Class, postage prepaid and
addressed as follows:

David E. Rothstein, Esquire
Rothstein Law Firm, PA
1312 Augusta Street
Greenville, SC 29605

Rita % DeCarlis

April 1, 2019
Columbia, South Carolina




