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(The following proceedings were held August
10-13, 2015.)

THE COURT: All right. We're on the record
with State vs. James Miller. We have -- we have a
motion to —-- we have several motions tomorrow in
regards to this that we were going té do at 9:15.
And vaas asked by the State -- they had a witness
who has had health issues or leg issﬁes, and it
would have been much easier for him to -- he's here.

So I'm trying to accomﬁodate a very short

witness to get his testimony in and then complete

everything tomorrow. Is that correct, Mr. Johnson?

MR. JOHNSON: That's correct, Your Honor. But
before we proceed, my client has a motion, and I
wanted Your Honor to hear that before we proceed.

THE COURT: Well, I'm not going to hear that.
I told y'all what I would do this afternoon. 1It's

5:30. My court personnel have gone all day. 1I'll

do exactly what y'all asked me to do, which is take

this witness.
MR. JOHNSON: Yes, sir.
MR. SPIVEY: The State is ready to proceed.
THE COURT: All right. Please place your left

hand on the Bible and raise your right.
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DIRECT EXAMINATION OF EDWARD HUFFMAN BRY MR. SPIVEY

EDWARD HUFFMAN

being first duly sworn, testified as follows:

THE WITNESS: I do.

THE CLERK: Have a seat, please, sirr Oﬁce
you're seated --

THE COURT: Let the record reflect the
defendant is present.

Your withess.

DIRECT EXAMINATION

BY MR. SPIVEY:

Q. Please state your name.
A. Edward Huffman, H-U-F-F-M-A-N.
Q. Where do you work?
A. I work for thé Cayce Department of Public
Safety.
Q. How long have you worked there?
A. Five years.
| Q.  Okay. What was your role.on January Sth of

2014 'in relation to the case against Mr. Miller?

A, Sergeant Gleaton was on scene at the Motel 6.
He called me in the office, asked me to type a
search warrant, gave me the information I needed for
that search warrant. 1 typed the search warrant and
then T went to Judge Whittle's home and he signed

the search warrant. And I returned to Motel 6 and
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DIRECT EXAMINATION OF EDWARD HUFFMAN BY MR. SPIVEY

7
provided'that search warrant to the sergeant.
Q. Do you recognize that document I just handed
you?
A. Yes, sir.
Q. What is that document?
A. This is the search warrant that I typed on that
date. |
Q. Is it a true and accurate copy?
A. Yes, sir.
Q. Okay. 1Is your signature on the affidavit
portion?
A. Yes, sir.
Q. And that is the warrant that you got signed by

Judge Whittle?
A, Yes.

MR. SPIVEY: Your Honor, for the purposes of
this hearing and hearings only, not for the trial, I
would move the search warrant into evidence for the
purposes of the hearing, State's Exhibit 1.

THE COURT: Any objection?

MR. JOHNSOﬁ: No objection to that, Your Honor,
as long as it's not in evidence.

THE COURT: It's not. It's just for the
purposes of this hearing.

MR. JOHNSON: Yes, sir.
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CROSS~-EXAMINATION OF EDWARD HUFFMAN BY MR. JOHNSON

(State's Exhibit No. 1 marked for
identification.) |

THE COURT: All right. Very well. Any
cross—-examination?

MR. JOHNSON: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON:
Q. Officer, on the warrant now, did you provide
any additional evidence to the magistrate?
A. No, sir. |
Q. In addition to the warrant?
A. No,.sir.
0. No sworn testimony?
A. No, sir.
0. Okay. And you spoke directly with Sergeant
Gleaton, you say?
A, Yes, sir.

Q. Did you speak with anybody else in preparation
of the warrant? |

A. .No, sii.

Q. Okay. What did you do -- after you got the
warrant, what did you do with it?

A. After I typed it?

Q. Yes.

A. Then I toock the warrant to Judge Whittle's home
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CROSS-EXAMINATION OF EDWARD HUFFMAN BY MR. JOHNSON

where he and signed it, then I returned to, I
believe, Motel 6 on Knox Abbot Drive and provided
Sergeant Gleaton with the search warrant.

Q. Okay. What did you do after that?

A. I stayed on the scene, but I never went to the
room and I never spoke to the defendant.

Q. Did you do anything else with the warrant?

A. I did document some of the items as they were
brought out and placed on a tarp.._

Q. Okay.

MR. JOHNSON: That's all I have, Judge.

THE COURT: Any redirect?

MR. SPIVEY: No, sir, Your Honor.

THE COURT: All right. You may step down.

All right. We'll>continue in the morning at
9:15. Everybody please be present and on time.

(Hearing in recess at 5:30 PM.)

(The .following proceedings were held August 11,
2015, at 9:19 AM.)

THE COURT: All right. We're back on the
record with the Miiler case. Mr. Miller, you had a
motion that you wanted me to hear this morning; is
that correct?

THE DEFENDANT: Yes, sir.

THE COURT: 1I'll be glad to hear from you. Did
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10

you file it?

THE DEFENDANT: No, sir. Basically, I wrote to
the clerk of court two, maybe three weeks ago,
asking to have a new attorney. Mr.-Johnson is a
great guy, but he, from the very beginning, said, T
don't want to take it to trial, I want-you to take
this plea. And I don't'ha§e any confidence that he
wants to be here or I don't want to be here with
him.

I've been trying to get in front of you or in
front of somebody to save the time. I don't want to
delay it. I want to govforward. I've talked to two
attorneys who bothisaid as soon as I got in front of
a judge that could do it}lthey'd come see me —-

THE COURT: You going to -pay them or what?

THE DEFENDANT: Yes, sir.

THE COURT: Why haven't you already hired them?

THE DEFENDANT: They both told me that they
couldn't talk to me while I-had an attorney.

THE COURT: Well, Mr. Johnson is an excellent
lawyer. He's probably giving you advice that he
thinks is appropriate undef the facts of the case.
And I've had a pretrial conference with both of the
lawyers, and I understand they have offered you a

second offense, which is a minimum of five years.
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11

THE DEFENDANT: Well --

THE COURT: Of course that offer has been
pulled off the table. But -- and, you know, it's
his job to relay all offers to you and give you his
opinion on where you are.

THE DEFENDANT: He told me I had no offers. He
relayed that and I asked him if he could go back and
ask them ---

THE COURT: Well, the offers are no longer in
existence. They've been withdrawn, as I understand,
because the bther one wasn't accepted. And now
they've taken the time and effort to prepare for
trial. That happens day in and day out.

THE DEFENDANT: It isn't that I didn't accept
it, I asked him to go back and see if it could come
with a recommendation. He came back and said, since
you denied it, they withdrew it.

THE COURT: I hadn't denied'anything.

THE DEFENDANT: No, since I didn't accept it.

THE COURT: Okay.

THE DEFENDANT: But all that said, I'm just not
comfortable that Mr. Johnson --

THE COURT: Well, I'm sorry you aren't
comfortable. But we'ré not here to make you

comfortable, we're here to make sure you're provided
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12

adequate legal services, and Mr. Johnson will

provide more than adequate. I've been on the bench
12 years. Mr. Johnson has appeared before me -- he
was a public defender -- or solicitor in Aiken.

MR. JOHNSON: Solicitor.

THE COURT: When did you stdrt being a

solicitor in Aiken?

MR. JOHNSON: That was in 2004, I believe.

THE COURT: And I went in on the bench in 2004.
So Mr. Johnson practiced before me as a solicitor in
Aiken. 'That‘s my home county. And I've seen him
try many, many, many cases, I've seen him prepare
many, maﬁy, many cases. He's got excellent briefs
and motions here today on some issues that are
interesting. And all that would do would be putting
this off and delaying it. And I find Mr. Johnson to
be competent,.qualified. And I've never seen him
unprepared, never seen him not do what's in the best
interest of his client, and I'm going to
respectfully deny your motion.

All right. Now, let's go back where we were
yesterday. We have a number of motions; is that
correct?

MR. JOHNSON: That's correct, Your Honor. 1It's

my understanding the State wanted to proceed first,
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13

I think, with a Denno for their scheduling purposes
because they may not have enough time today to go
through all of them. I'm not opposed to that,bif
the State would like to start with the Denno.

MR. SPIVEY: Your Honor, what I actually
suggested is that we go ahead and do the suppression
hearing and the Denno, get all of the testimony on
the record, and then we can come back- later and
argue the motions whenever you have time, Your
Honor.

THE COURT: 1It's not a matter of whether I have

time. I'm going to give y'all til 10:00. I'm going

to start my trial at 10:00, and depending on where

we are, we can either come back at 1unch or we'll
have to see how everyone's schedule is running. I'm
not going to make my jury wait. We were scheduled
to start at 9:15 and we started right on time this
morning. So that's fine with ﬁe, if that's the way.
you want to handle it.

MR. SPIVEY: Yes, sir. That would keep them
from having to keep coming back and forth.

Would you like me to start calling witnessgs,
Your Honor?

THE COURT: Yes. This is in the Denno hearing?

MR. SPIVEY: It will be a Denno and suppression
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DIRECT EXAMINATION OF ERIN NANNEY BY MR. SPIVEY

14

hearing. I just want to get as much in, in the.time
you've allotted, Your Honor.

Erin Nanney.

THE COURT: All right. Mr. Miller, just soAyéu
understand, apparently there's an alleged statement
you may have made. That's what a Jacksén v. Denno
hearing is. I have to make pretrial ruling to
determine whether or not your Miranda rights were
given to you in the alleged statement and whether or
not -- I haﬁe to make an initial gatékeeper's

finding as to whether or not it was voluntary, if

-there - -is a statement.

That's what the Jackson v. Denno is about and
that's what we're going to do now. These cofficers
will probably testify about giving you Miranda
warhings and what you said.

Come on up,’ ma'am.

ERIN NANNEY

being first duly sworn, testified as follows:

THE WITNESS: Yes, ma'am.

THE CLERK: Please state your full name, ma'am,
and spell your last.

THE WITNESS: Erin Nanney, N-A-N-N-E-Y.

11
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DIRECT EXAMINATION OF ERIN NANNEY BY MR. SPIVEY

15
DIRECT EXAMINATION
BY MR. SPIVEY:
Q. Where do you work, ma'am?
A. Cayce Department of Public Safety.
Q. How long have you worked there?
A. Since February 2010.
Q. In January of 2014, what was your role?
A. I was a dispatcher.
Q. Okay. How long had you been a dispatcher prior
to that?
A. Four years.
Q. Okay. On January 8th, did you receive a phone
call?
A. Yes, sir.
Q. Ckay.

(State's Exhibit No. 2 marked for
identification.)

MR. SPIVEY: May I apprcach the witness, Your
Honor?

THE COURT: You may.
BY MR. SPIVEY:
Q. Ms. Nanney, if you'll take a look at that.
Just yes or no, do you recognize that document?
A. Yes, sir.

Q. Okay. Does it appear to be a true and accurate
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DIRECT EXAMINATION OF ‘ERIN NANNEY BY MR. SPIVEY

16

copy of your records?

A.

Q.

A.

Yes, sir.
Okay. What is that particular form?

This is the CAD card, the call card from where

we receive a phone call. Before we dispatch an

officer, we put all the information we're given

about the call into CAD, and it's a printout from

it.

.Q-

Okay. Tell us what time you received. the phone

call on that day.

A.

Q.

5:46 PM.

Okay.- What was it in regards to?

Drug -- possible drug activity.

Okay. -What type of drug activity?
Possible meth lab.

Okay. Did the caller identify himself?
Yes, sir.

Okay. Who was it?

Jason Carroll.

THE COURT: Jagon Carroll?

THE WITNESS: Yes, sir.

BY MR. SPIVEY:

Q.
A.

Q.

Did he give any contact information to you?
He gave a phone number.

Okay. Did he intend for his complaint to

13
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DIRECT EXAMINATION OF ERIN NANNEY BY MR. SPIVEY

17

remain anonymous?
A, I would have put anonymous that --

THE COURT: Did you put anonymous?

THE WITNESS: No, sir.
BY MR. SPIVEY:
Q. Was it your common practice to put anonymous
if, in fact, the.call was anonymous?
A. Yes, sir. 'I would put whatever they told me so
that I could relay that information to the officer.
Q. Okay. So you did not write that information?

A. I did not. No, sir.

MR. SPIVEY: Your Honor, I'd like to make that
document a part.- of the record, and for purposes of
this motion only, I believe it would be.

THE COURT: Any objection?

MR. JOHNSON: No, sir, Your Honor.

THE COURT: Let me see it.

It just says drug activity, State's possible
meth lab in room 126.

| THE WITNESS: Yes, sir. That's all the
information he gave me.

THE COURT: Do you know Jason Carroll?

THE WITNESS: I do not. No, sir.

THE COURT: Do you know what he was relying on

to say there was a possible meth lab?
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CROSS-EXAMINATION OF ERIN NANNEY BY MR. JOHNSON

18

THE WITNESS: No, sir, I do not. I would have

put 1t in there on the call card in my notes.

THE COURT: So he just says, hey, I'm a citizen

and I think there's a possible meth lab in room 1267?

THE>WITNESS: Yes, sir.

THE COURT: Basically is what he said?
THE WITNESS: Yes, sir.

THE COURT: Ever talked to him before?
THE WITNESS:. No, sir.

THE COURT: Spoke to him since?
THE'WITNESS: No, sir.

THE COURT: You don't know him?

THE WITNESS: I do not.

THE COURT: Thank you.

BY MR. SPIVEY:

Real briefly, where was that location?
Motel 6, 613 Knox Abbot Drive in Cayce.
Okay. .And what room was it?

126.

MR. SPIVEY: No further questions.

THE COURT: Mr. Johnson, any questions?
MR. JOHNSON: Just briefly, Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON:

There was no information regarding identities

15
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DIRECT EXAMINATION OF JONATHAN GARCIA BY MR. SPIVEY

19
of anybody at that motel provided to you by
Mr. Carroll?
“A. No, sir.
Q. No information regarding vehicles they may be

traveling in or what their movements may be or what
street they may be on or anything like that?
A. No, sir. None other than room 126.
Q. Ckay.
MR. JOHNSON: No more questions, Your Honor.
THE COURT: Anything on redirect?
MR. SPIVEY: No, sir.
THE COURT: Thank you, Ms. Nanney.
Next witness, please.

MR. SPIVEY: Jonathan Garcia.

JONATHAN GARCIA
being first duly sworn, testified as follows::

THE WITNESS: I do.

THE CLERK: Have a seat, sir. Once you're
seated, state your name, spelling your last on the
record, please.

THE WITNESS: Jonathan Garcia, G-A-R-C-I-A.

DIRECT EXAMINATION.
BY MR. SPIVEY:
Q. Mr. Garcia, where do you work?

A. I work for the Town of Lexington Police
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DIRECT EXAMINATION OF JONATHAN GARCIA BY MR. SPIVEY

20

Department.

Q. | Okay. Where did you work prior that?

A. I worked for the City of Cayce Public Séfety.
Q. How long had you worked there?

A. About five years.

Q. What was your role with the Department of
Cayce?

A. I was a patrolman.

Q.  Okay. Did ybu receive a call on January 8th,
20147

A. IAdid.

Q. - Okay. Tell us about that.

A. I received a call from dispatch stating-that

>613 Knox Abbot Drive in Cayce, which is the Motel 6,

‘room 126, that there was a caller that called in a

possible meth lab in the room or possible meth
activity.

We responded to the location. At that time, T
exited my patrél car, went to room 126, and khockéd
on the door.

Q. Okay. Did you believe the call to be

anonymous?
A. I didn't get a name from the complainant. I

was Jjust dispatched the information about the

possible meth lab. I do not recall getting a name

17
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of the complainant.
Q. Okay. Did you write in your report tﬁat it was
an anonymous complaint?

A.  Yes, sir.

Q. Okay. Tell us about your concerns as an
officer with a call about a methamﬁhetamine lab.
A. It's one of those very high crime calls. We
have responded several times té the Motel 6 to drug-..
activity calls. It's not the. first time we've been
dispatched to that location for drug activity.

When I knocked on the door, there was a

gentleman that opened the screen door --

THE COURT: I'm sorry. There was é what?

THE WITNESS: A gentleman.
A. -- he opeﬁs thg screen door -- .the curtains.
I'm sorry. Had a scared léok on his faée and then
shut it back real quick.

THE COURT: Hold on a. minute. He opened the
door, had a scared loock on his face --

THE WITNESS: Yes, sir.

THE COURT: -- aﬁd shut the door?

THE WITNESS: The curtain.

THE COURT: Scared look on his face and closed

the curtain.

THE WITNESS: -Yes, sir.
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BY MR. SPIVEY:
Q. Okay. When you knocked on the door, did you

announce your presence?

A. Yes, ‘we did.
Q. What did you say specifically?
A. Knocked on the door and said, Cayce Police

Department, open the door. That's when he opened
the curtain, and he had this look on his face, and
just shut it real quick. We kept knocking on the
door for him to open it.
Q. Okay.
THE COURT: What kind of look did he have?
THE WITNESS: Avscéred look.- He just had big
eyes‘like he was surprised to see me there.}
Q.  Okay. In your --
THE COURT: Big eyes and scared to see you?
THE WITNESS: Yes, sir.

BY MR. SPIVEY:

Q. Okay. 1Is there a school located next door?
A. Yes. It's right behind the motel.
Q. Okay. Did -- the person who opened the door,

is that the defendant or is that somebody else --
THE COURT: Wait a minute. Did he open the
door or open the curtain?

THE WITNESS: He opened the curtain, Your
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Honor, first.
THE COURT: And then closed it?
THE WITNESS: And then closed it.
THE COURT: And then what happened?

THE WITNESS: And then I kept knocking on the

.door to open the door.

THE COURT: All right. And then what happened?
THE WITNESS: The door was opened by the same
guy that had the scared look on his face.
THE COURT: Okay. Door then opéned.
THE WITNESS: Yes, sir.
BY MR. SPIVEY:
Q. Prior to the door opening, did you hear

anything inside?

A. It seemed like they were moving around a lot.

I heard things move, kind of whispers. And it took
him a little bit to open the door.
Q. You say a little bit. About how much time?
A. Two minutes -- one to two minutes.
THE COURT: One to two?
THE WITNESS: Yes, sir.
BY MR. SPIVEY:
Q. Did you hear him say anything or just whispers?
A. Just whispers and commotion inside the room.

Q. Okay. Tell us what happened when the door
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opened.
A.. When the gentleman opened the door, as soon as
he opened it, .I caught a smell of -- a chemical

smell inside the room. At first it kind Qf émelled
nail polish --

THE COURT: Smelled like what? Nail polish?

THE WITNESS: Nail polish remover. Yes, sir.
And they seemed very nervous when I was trying to
talk to them. ‘I asked; I believe, Mr. McFadden,
which is the tall, skinny gentleman --

THE COURT: I'm sorry. 'Mr. McFadden was what?

THE WITNESS; A tall, skinny gentleman.

THE COURT: .Thank you. And he seeméd very
nervous. And I asked him if there was anything

illegal in the room because of the smell I just

~smelled. He said no, we have nothing in here

illegal, you can come in and search.

BY MR. SPIVEY:

Q. Okay. And did you go inside the room?

A. We Qent inside, yes, sir. |

Q. ‘Okay. What did you see at that.particular
time?

A. At that time, I seen the luggage. There was a

female in the room, and she seemed to be going back

and forth from the bathroom. She was very nervous.
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So I went to where she was to see what was going on
while she was going out, and I went by a coffee pot
there in the room. And there was some clear
substance in that coffee pot and it had a smell of
some kind of chemical in there.

Q. Okay. When you saw her going to and from the

bathroom, were you scared or --

<AL I was concerned about what she was trying to do

in the bathroom. I guess it's not normal behavior
for people to go in and out of the bathrooms like
that the way she was doing it. And she seemed very,
very, Very nervous.

THE COURT:- Wait a minute. It was not normal
for her to go in and out of the bathroom?

THﬁ WITNESS: It didn't seem normal for someone
to be going in and out of the bathroom like she was
doing.

THE COURT: Well, how was shg doing it other

than going in the door and coming out of it?

THE WITNESS: She was very nervous, Your Honor.

She was going in and out, in and out, in and out of

the bathroom like she didn't know what to do.
BY MR. SPIVEY:
Q. At that point in time, was anybody detained

or ——
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A. No, sir.

Q. Okay. How many people were in the room?
A. I believe it was four people.

Q. Okay.

THE COURT: All right. You got the female, you
got Mr. McFadden. Who were the other two?
THE WITNESS: I believe it was Mr. Miller and
another gentleman.
| THEFCOURT: Three méles and a female?
THE WITNESS: Yes, sir.

THE COURT: Now, you said you saw something

.clear in the coffee pot. Describe that.

THE WITNESS: There was a clear substance in
fhe coffee pot -

THE COURT: -Liquid substance?

THE WITNESS: Yes, Your Honor.

THE COURT: Liké water?

THE WITNESS: It looked liké'water; yes, sir.
But when I went by it, there was a strong smell of a
chemical in that area.

THE COURT: In the area?

THE WITNESS: Where the chfee pot was. Yes,
sir. | |

THE COURT: But looked like water in the coffee

pot and a strong odor of a chemical in that area; is
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that correct?

THE WITNESS: Yes, Your Honor.

BY MR, SPIVEY:

Q. Were there any other items around the coffee
pot?
A. There was several containers also.
0. Okay. Did yocu notice any other -- tell us
about the other contaiﬁers that-you saw..
A.  There was, like, little Tupperware containers
around the coffee pot.

THE COURT: Well, how big were they?

THE WITNESS: I don't remember. They were just
regular Tupperware containers.

THE COURT: That's not unusual to be around a
coffee pot, 1is it?

THE WITNESS: No, Your Honor.

THE COURT: You put your sugar in it and you

put your coffée bags or whateveruf—

THE WITNESS: Yes, Your Honor.
THE COURT: Okay.

BY MR. SPIVEY:

0. Did you notice a white plastic bucket in the
room?
A. Yes, sir.

Q. Okay. Where was that located?
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A. It was right next to the coffee pot.

THE COURT: Now, tell me what kind of white
plastic -- did you say jug?

MR. SPIVEY: It was a bucket.

BY MR. SPIVEY:

Q. Describe that for us.

A. = I don't rémember if it was the -- where they
put the ice. The little ice bucket.

THE COURT: Well, that's a usual thing in a
motel room, the little bucket, and you put a bag in
it and go down to get the ice.

THE WITNESS: Right.

'THE COURT: So that's not unusual.

BY MR. SPIVEY:

0. What did you observe about the bucket?

A. It was just there. It was -- I don't remember
if it was anything in there -~ in that container or
not.

0. Okay. Do you have any training in

methamphetamine labs?

A. I do not. Just the regular classes we get at
the academy. But nothing advanced on how to -- you
know, how meth labs are.. |

Q. So minimal training?

A. Minimal training.
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Q. Okay. Do you have any experience with dealing
with methamphetamine labs?
A. I do not.
Q. Okay. Did you ever come across one in your
duty as a law enforcement officer?
A. I have not.
Q. Do you know exactly what kind of smellvyou were
smelling?
A. . I did not. Just a chemical smell in the room
that -- it was not -- it was a real strong smell in
the room, real chemical smell. I couldn't pinpoint

exactly what chemical I was smelling or if it was a
mixture of chemicals, but it was a strong chemical
smeil in the room.
Q. Okay. What did you to at that point?
A, At that point, I asked the occupants to exit
the room, and I notified my supervisor.

THE COURT: So you were by yourself?

THE WITNESS: ©No, Your Honor. We had three
other officers there.

THE COURT: Were you the only one. in the room?

THE WITNESS: ‘No, Your Honor. I went in and --
I don't know who was behind me --

THE COURT: So you had some backup?

THE WITNESS: Yes, Your Honor.
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BY MR. SPIVEY:
Q. So you called your supervisor. And what --
A. Explaining that the smell that we had. And at

that point, we Jjust exited the room, and I believe
Investigator Gleaton responded to the scene at that
point.

"THE COURT: Well, what explanation or
description did you give your supervisor about what
you wére smelling?

THE WITNESS: I told him that it was a strong
chemical smell in the room. I informed him how they
were acting, the éccupants in the room. And for
safety purposes -- I never come across a meth lab or
chemicals, it's a very volatile ‘environment -- we
left  the room.

THE COURT: So you don't know what kind of
chemicals, you never smelled it before, you never
been on a meth lab so you just told your supervisor
you smelled some strong chemicél in the room- and
they were acting nervous.

THE WITNESS: Yes, Your Honor. And I explained
the behavior in the room.

THE COURT: The nervousness, how they were
acting?

THE WITNESS: Yes, Your Honor.

27
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BY MR. SPIVEY:
Q. Did you do any searching of the room after
that?
A. I did not.
Q. Okay. Did you talk to any of the occupants of
the room after that?
A. I talked to the —-- some of the occupants. I
just asked for their IDs and the -- jﬁst personal
information. I did not ask them any questions about
ahything that went on.

MR. SPIVEY: Okay.f I don't have any further
questions, Your Honor.

THE COURT: Okay.. Mr. Johnson.

CROSS-EXAMINATION

BY MR. JOHNSON:
Q. When you're ‘approaching room 126, who were you
with?
A. At that point, I'm by myself and, I believe,

Corporal Wihlidal was right behind me. He just
pulled up.

THE COURT: You were the first to get there.
And then, of‘course, I assume you radioed you were
going there and, per protocol, a couple of other
officers came in behind you. But you were the first

one there?
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THE WITNESS: Yes, Your Honor.
BY MR. JOHNSON:
Q.. And there was nothing that you observed outside

of the motel room, prior to doing the
knock-and-talk, that corroborated anything given to

you by dispatch about drug activity?

A. That's correct. I didn't see anything outside.
Q. And who is Sergeant Gleaton to you?

A. - Sergeant Gleaton,- he's the sergeant‘over
investigations.

Q; Okay. Were you aware of Sergeant Gleaton's

report indicating that the éhemical odor he smelled
outside the room, that he could not distinguish it
from a cleaner? Are you aware of that.information?
A. I was not aware of that.

Q. When you entered -- now, tell me, you knocked
on the door, and then what happened?

A. I knocked on the door and there was a gentlemen
inside who opened the curtain éfter we announced
ourselves. And, like I explained earlier, he had
this scared look on his face like he was‘surprised
to see me, and the he shut the curtain real fast.

Q. Okay. Now,  you created a report in rélation to
this case? -

A, Yes, sir.
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0. And when you created that report, you didn't

!
put anything about the curtain being open; you put

that the door was open. Correct?

A. Yes, sir.
Q. But why did you leave that out of your report?
A, We just did a basic supplemental report on the

initial report, and then Sergeant Gleaton filled in

the rest of the report and the investigative notes.

Q. Okay. And you said when the door opened, what
happened?
A. - I said when the door opened the first time; I

smelled a strong odor of the chemical coming from

-inside the room.

Q. Okay. Who saw the female move to the bathroom?
A. I did.

Q.  Then what happened?

A. Well, Iltalked to the gentlemen McFadden who
was standing, and I asked -- no one would talk to

me, so I talked to him. And I said, you know, is
anything illegal in the room? And he said, no, sir,
there's nothing illegal .in thié room, you can come
in and search.

The feason why I asked is because they seemed
very nervous. You know, normal people, when we

knock on the rooms, they open the door and they just
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greet us. It was very off of how they were behaving
inside that room.
Q. When the female moved towards the bathroom, did

anybody from law enforcement enter the room?

A, I don't remember.
Q. Did you say that you entered the room?
A. I entered the room after I asked Mr. McFadden

if there was anything illegal in the room.
Q. Okay. Now, was there another officer there

named Wihlidal?

A. Wihlidal.

Q. Now, is that a female officer or a male
officer?

A. That's a male officer.

Q! Did thét cfficer enter the room?

A. iﬂdon't remember if he entered the room. I
remember that I went inside first. I don't know if

he camé righﬁ behind me afterwards.

Q. Okay. Do you remember anything about -- well,
that officer was standing there with you then.

A. Say that again, sir.

Q. Was that officer standing there with you when
the door opened?

A.- Yes. He was on the other side of me.

Q. Do you remember that officer saying anything?
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A. I don't remember saying much. No.
Q. Do you remember that officer issuing commands

to anyone in the room or the lady running to the

bathroom?
A, I don't recall that.
Q. Do you recall that officer entering the room

before you?
A. I don't recall that sir, no.
Q. Okay. Are you aware that those facts are

present in Sergeant Gleaton's report indicating that

"that officer commanded that woman to stop and then

that officer entered the room? Are you aware of

that?

A, I wasn't aware of that, no.

Q. Okay.

a. Only thing I can recall is Jjust my conversation

with Mr. McFadden.

Q. Did you see anything in the hands or in the
possession of .that female moving towards the
bathrcom at all?

A, I did not.

Q. Okay. Did you hear anything from her or from
anyone else indicating she had and contraband or
anything in her possession when she was moving to

the bathroom?
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A. No, not to me. No.
Q. Was there any-way to exit that room through a
window, a door, or any way towards the bathroom?
A. No, sir.
Q. Okay. Did you get any statements from my
client Mr. Miller?
A. I did not.
MR. JOHNSON: No more questions, four Honor.
THE COURT: Well, let me ask you this: What
information did you have that led you to that room
to knock on the door to simply want to talk to these
people, what we call a knock—and—taik? What were
you relying on?

THE WITNESS: I was relying'on the information

that dispatch gave us about the possible meth lab

activity.
THE COURT: And that information was derived

from a nameless person who called, and all he said

or she said was that there was a possible meth lab

in room 1267
THE WITNESS: ‘Yes, sir.
THE COURT: Sc you don't know the hame of the’
tipster? |
THE WITNESS: I did not know at the time, Your

Honor.

33
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THE COURT: All right. Do you know now?

THE WITNESS: I know now, yes, sir.

THE COURT: Don't know where he was calling

from?

THE WITNESS: I do not, sir.

THE COURT: And don't know what he was relying

on to

say there was a possible meth lab?

THE WITNESS: That's correct, I do not.

'THE COURT: Okay. Thank you very much.

THE WITNESS: Yes, Your Honor.

THE COURT: Anything else?:

MR. SPIVEY: No, sir, Your.Honor.

THE COURT: Next witness, please.

"MR. SPIVEY: Officer Wihlidal.

Your Honor, may he be excused?

MR. JOHNSON: No objection.

being

FINDLEY WIHLIDAL

first duly sworn, testified as follows:

THE WITNESS: I do.

THE CLERK: Once you're seated, state your full

name,

spelling your last, please.

THE WITNESS: Findley Wihlidal,

W-I1-H-L-I-D-A-L.

BY MR.

DIRECT EXAMINATION

SPIVEY:
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Q. Where do you work?
A, Cayce Public Safety, sir.
Q. How long have you worked thére?
A, Going on my 1llth year.
Q. Okay. Do you have any-training in
methamphetamine labs?
A. I've- had a couple courses, but nothing that --
like day courses. Other than that, that's it.
Q. Had you ever encountered a methamphetamine lab
prior to this incident?
A, Yes, sir. Approximately three.
Q. " Okay. Were you at all familiar with any odors
associated with manufaéturing methamphetamine?
A. Yes, sir. More of a“chemical smell, the
acetone more than anything. |
Q. - Okay. Are you aware of the dangers'ofi
methamphetamine?
A. Yes, sir.

C Q. Okay. _And what are those aangers?
A. That they can explode and blow up a room or

" blow up a house.
Q. Okay. Are there any dangers associated with
the fumes or the chemicals?

1A. The chemicals can be ignited, depéending on what

the chemicals are, you know, if they hit each other.

35
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Like I said, I'm not an expert. I know moie of the
smells. But I know they can ignite.
Q. Is it safe to breathe the chemicals?
A. No, sir, it's not.
Q. Ckay. What point did you arrive at this
particular location?
A. Officer Garcia had, I guess, just gotten into
the door of the room, and I came up as his
backup -- or one of his backups.
Q. What did you observe?
A. That there were four people in the room, kind

of scattering around. They weren't standing still.
I saw the female go to the bathroom a couple times.
When she went around the third time, I'm not sure
exactly how many timés, I told her to stop because I
didn't know what was going on.

It's unusual for somebody to keep going back
and forth to a bathrcom in that short of a period of
time. And if there were drugs invqlved, I didn't
want anybody - flushing them or destroying them in any

way .

Q. Did she stop?
A. Yes, sir, she did.

THE COURT: So she followed your command?

THE WITNESS: Yes, sir, she did.
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BY MR. SPIVEY:
Q. ~ At that point, did you talk to anybody else?
A, No. I was more —-- as I came in -- you know, as

T said, it was a very short period of time. When
she went back and forth to the bathroom, that's when
I told her to stop. There was feally no
conversation going on at that time.

Q. Okay. Was Officer Garcia talking to anyone at
that poinf in ﬁime?

A. I cant really recall if he was talking to
somebody. I think he was getting the IDs so we
could run them.

Q. Okay. Let me back up. Were you there when
Officer Garcia asked for consent to séarch?

A. ‘No, sir, I wasn't. I came in directly -- it
must have been just maybe.a mirute after that. He
was already in the room when i got there.

Q. Okay.

THE COURT: Well, let me ask you this: I know
you have limited meth experience. You said you may
have been involved with maybe three labs and just a
little bit of training, but no particular training.
Was there anything.else in the room other than what
you described as an acetone>smell or an odor of

acetone? That's sort of likevfingernail polish

37
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remover?

THE WITNESS: Yes, sir. That's a proper --

THE COURT: Was there anything else that made
you think that there was any illegal activity going
on; i.e., meth lab?

THE WITNESS: None of that type, sir. Just the
smell. I knew the smell because I had been in a
couple others. So that smell, it's a very distinct
smell. It's not anywhere that you would go in a --
and I Havenit been in a nail salén; maybe you could
smell it there.

THE COURT: You don't get your nailsAdéne?

THE WITNESS: No, sir, I don't. But it's a
distinctive smell that --

THE COURT: But that's the only ‘thing that led
you to believe there might be some illegal activity
going on --

THE WITNESS: Yeé, sir.

THE COURT: =-- that one smell?

THE WITNESS: Yes, sir.

BY MR. SPIVEY:

Q. Is this a high crime area?

A. The Motel 6, we get numerous calls down there
for either drug activity, CDVs. We get it all down

there. 1It's a cheap motel, so people congregate
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there that aren't the highest of citizens.

THE COURT: ' Where is that located? 1It's on
Knox Abbot?

' THE WITNESS: Knox Abbot.

THE COURT: Help me with that. If I'm going --
where to where.

THE WITNESS: Okay. If you're going down to
the bridge to go across the bridge into Columbia,
it's by the Bi-Lo, the mall there or the park,
Guingnarleark, Parkland Plaza, CVS 1is on the
corner.

THE COURT: There's a place to eat breakfasté

THE WITNESS: Lizard's Thicket, yes, sir.

THE COURT: On the same side as Lizard's
Thicket?

THE WITNESS: Yes, sir. It used to be Master's
Inn and now it's =--

THE COURT: Therebused to be a barbecue joint
somewhere 1n there.

THE WITNESS: I don't know. That was probably
before my time, sir.

THE COURT: Okay. I know right where you're

talking about.

BY MR. SPIVEY:

Q. It's right by Brookland-Cayce High School.

39



40

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF FINDLEY WIHLIDAL BY MR. SPIVEY

43

A. Yes, sir. Brookland-Cayce High School, they

actually have a chain-link fence separating the two

properties.

Q. Were you aware of the nature of the complaint?
A. I'm sorry?

Q. Were you aware of the complaint coming in from
dispatch?

A. Yes, sir, that there was possible drug
activity.

Q. Okay. Moving away from the reason you were

there, after everybody was detained, did you talk to
anybody?

A. Yes, sir. I talked to three of them. I talked
to the woman.  And I'm sorry I'm not good with the
names. But I talked with her for a while, and then

with the defendant by the soda machine.

Q. Okay. Did you read him Miranda rights?

A. No, sir, I did not.

Q. Was he detained at that particular time?

A. I think he was detained, yes, sir, but I'm not
positive. Honestly, I'm not totally sure.

Q. Okay. Tell us about the nature of your
conversation.

A. We just -- I mean, I strike up conversations

with everybody that we have there. We talked -- and
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asked him -- I remember asking him if he was ever in
jail before. And he said, yes, I had just gotten
out. If it was jail or prisoh, I don't remember
which one.

And Ilaéked him, for what? And he said, for
meth. And I said, oh. And he said, yeah, I'm well
known for that. Oh, okay. I mean, I didn't really
think too much of it. |

THE COURT:  All right. He was -- you said it
was your impression he was detained, and you struck
up a conversation with him, and you did not give him
your Miranda rights.

fHE WITNESS: I did not.

THE COURT: And you asked him about ény prioxr
jail or prior incarceration, and he said he just got
out, he was on drugs, meth,. and that's.Why he was in
Jail.

THE WITNESS: Yes, sir.

-THE COURT: Anything else he said?

THE WITNESS: Again, it was general
conversation. I remember one of the males told him
to shut up. And that's when the conversation kind
of stopped.

THE COURT: One of his buddies?

THE WITNESS: Well, one of the other two males.
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THE COURT: One of the other people in the
room?
THE WITNESS: Yes, sir.

MR. SPIVEY: No further questions at this time,

- Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON:
Q. - Officer, just briefly, when someone is
handcuffed, are they detained?
A. Usually, sir, yes.

THE COURT: Was he handcuffed?

THE WITNESS: Again, I don't remember. I think
he was. But my recollection -- I'm not éositive,
but i think he was.

BY MR. JOHNSON:

Q. Okay. And you initiated the conversation with
him?

A. Yes, sir.

Q. ~Okay. And you knew that there was criminal

investigation going on?

A, I did.

Q. And yéu knew there was a report about a
possible meth lab at that room?

A. Yes, sir. That's what we got, yes.

Q. And you're at the door. Was Officer Garcia
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standing next to you?
A. He waé already in.the room, sir.
Q. Okay. Did you enter the room first or did he?
A. No. He did. |
Q. Okay. Are yoéu aware of Sergeant Gleaton's
report indicating that you entered the room first?
A. No.
Q. Okay. Did you witness thé female move towards
the bathroom?
‘AL Yes.
‘Q. Did you witness anything in the hands of the
female or anything in her possession? |
A. No} sir.
Q. °~ Did she say anything or did anyone say anything
that indicated she had any contraband in her
possession?
A. No, sir.
Q. WasAthere anything on the opposite side of the

room, a window, a door, or anything, that would
allow her to exit or to leave the room?

A. No.

Q. All right. And when you talk about a high
crime area, you're not talking specifically about
room 126, you're talking about the motel?

A. Motel 6. Yes, sir.
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Q. Did you stay with Mr. Miller the entire time
before he was transported?
A. No, sir. Because of the time that it was,
another shift came on and we left.
Q. Okay. Who.took over and detained Mr. Miller?
A. I'm not sure, sir. One of-the other officers.
Q. Okay. An& when -- did you hear him say
anything to anybody else?
A. The defendant?
Q. Mr. Miller, yes.
A. No; sir.
Q. Ahd you didn't give Miranda?
A. No, sir.
Q. And, Officer, when you went up, did you witness

any behavior or did you have knowledge from dispatch
or from anybody about any behavior outside of the
hotel room prior to the knock-and-talk that would
indicate drug manufacturing or drug déaling or any
criminal activity at room 1267

A. No, sir.

Q. Okay. And you testified about nail polish
remover or acetone. Do you have any training about
chemical analysis or recognizing substances in any
way”?

A. No, sir.
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Q. Did you perform any tests or did anybody --
A. No, sir.
Q. -- perform any tests of any substances?
A. No, sir.

MR. JOHNSON: No more questions, Your Honor.

THE COURT: Rediréct, if any.

MR. SPIVEY: Yes, sir.

REDIRECT EXAMINATION

BY MR. SPIVEY:
Q. Did ‘you -- when you say you didn't perform a
test, you mean that -- because he asked, did you
perform a test or did anybpdy else --
A. I did not.
Q. Qkay. You didn't. You don't know if anybody
else did any tests or anything?
A. No, sir.
0. Okay. In fact, are you aware of Officer
Gleaton's report at all?
A. I've read through the report.
Q. Okay.. There was mention of -- the defense
attorney asked whether or not you were aware that
Officer Garcia -- it states that you entered before
Officer Garcia. 1It's your testimony that you did
not --
A. I did not.
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Q. Okay. When you were talking with the defendant

out in the hallway, was Investigator Gleaton already

present?
A. Yes, sir.
Q. Okay.

MR. SPIVEY: No fﬁfther guestions, Your Honor.

THE COURT: All right. You may step down.

All right. Gentlemen, we're goiqg to take a
break. My jury is ready to go. Y'all just check
with me around lunchtime and we'll see how we are.

MR. SPIVEY: Yes,. sir, Your Honor.

(Pause in the proceedings at 9:59 AM, resuming
at 11:36.AM on August 12, 2015.)

MR, SPIVEY: We'll continue with Mr. Simmons.

JEFFREY SIMMONS

being first duly sworn, testified as follows:

THE WITNESS: I do.

THE COURT: Have a seat and géve us your full
name, spelling your last.

THE WITNESS: Jeffrey Scott Simméns,
S-I-M-M-0O-N-S.

MR. JOHNSON: Your Honor, I apologize for the
interruption. My client has glasses he needs to
read. Thank you.

THE COURT: Everything okay, Mr. Miller?



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DIRECT EXAMINATION OF JEFFREY SIMMONS BY MR. SPIVEY

50

THE DEFENDANT: Yes, sir. Thank you, sir.
THE COURT: You're more than welcome. I'd be
lost without mine too.
DIRECT EXAMINATION

BY MR. SPIVEY:

Q. Lieutenant Simmons, where do you work?’

A. I work for the City of Cayce Public Safety.
Q. What is your role there?

A, Currently, I'm the administrative lieutenant

and the public information officer.

Q. Okay.
A. And also the gang investigator.

Q. Okay.  Does one of your duties involve

overseeing police investigations?

A, Not so much police investigations. I pretty

" much handle all of the administrative-type things;

like, I type letters for the chief, I do the gang
investigations, I ‘handle Brady motions, discovery
motions for the attorneys;

Q. Okay. TIf you got a -- would one of your duties
involve notifying a business or a motel if there

were some sort of -- if there numerous complaints

" about that particular location?

A, Yes. I'm pretty much dependent for the

department scribe, if you will.
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Q. Okay. So did you investigate the Motel 6 on
Knox Abbot Drive?
A, Well, it was a compilation of people involving

Ms. Nanney that testified earlier in this. She got
the data out of our software system, which is
Lawtrac, and we did a comparative analysis‘between
the number of calls for service for all of the
motels within the city, and we found that there was
a disparity and it was leading towards a large
volume of calls to the Motel 6 at 613 -Knox Abbot
Drive. |

Q. Okay. And what did you compare the Motel 6
analysis to? What was it relative to? |

A. There is the Knights Inn at 1987 Airport
Boulevard, there is the Masters Economy Inn, which
is at 2125 Commerce Drive, there's the Airport Inn,
which has now taken another name, the Best Western
or something to that effect, located at 1937 Airport
Boulevard,_and there's Country Inn & Suites, and
there's Country -- I get the two confused. There's
one on Charleston Highway and one on Airport. One
of them is Country Inn- & Suites, the one =-- the

other one, I think, is just Country Inns, formerly a

Ramada Limited.

Q. Did you review the analysis made?




10
11
12
13
14

15
16
17
18

19

20

21
22
23
24

25

DIRECT EXAMINATION OF JEFFREY SIMMONS BY MR. SPIVEY

52

A. I did.
Q. Okay. What was your interpretation of that
analysis.

A. It was not just myself. It was myself,

Lieutenant Snellgrove who is over the road patrol

division, and the chief of the department, Chief
McNair. And we saw a disparity in that we were
getting a lot more calls down to the Motel 6 for
calls for service, and they were célls for drugs.
We'd had ~-—- I can think of two right off the top of
my head, two gang parties down there.

I addressed the letter to the manager of the
motel. I don't recall the date. I think it was
March 21st of 2013. 1Is that right?

MR. SPIVEY: May I approach the witness, Your
Honor?

Q. If you'll take a look at that. Do you
recognize that?

A. April 21st, 2014 to. Tanisha Walker who was the
Motel 6 general manager. And I alsQ spoke to her in.
person. I said, listen, we will offer you some
training -- we have a drug enfordemenf officer --
things to look for so you don't encounter these
problems, because this is a warning letter saying

we're getting ready to deem your business or your
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establishment as a nuisance, and then we're going to

start citing you. Because we have to-give them a
warning prior to. And we were having a lot of

problems at.the Motel 6.

Q. Do you recognize that document I just handed
you?

A. Yes, sir. I wrote it.
- Q. What is that?

A. The lefter I sent to the Motel 6 manager,

Tanisha Walker.
MR. SPIVEY: Your Honor, I'd like to make that
a part of the record for this motion.A
THE COURT: For the motion?.
MR. SPIVEY: Yes, sir. We're not intending to
introduce itias part of the trial.
THE COURT: Without objection.

(State's Exhibit No. 24 marked for

identification.)

MR. SPIVEY: Yes, sir. . I don't have any
further questions, Your Honor.

MR. JbHNSON: No guestions.

THE COURT: Thank you.

Have things gotten better down there?

THE WITNESS: It has. We've seen some

improvement because we did offer some training and
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telling them when you see 20 people in a room,
that's usually a clue, Scooby.

THE COURT: Wow. When I.was in college, we
used to put more than that in a room.

THE WITNESS: Well, these are gang bangers and
smoking crack and --

THE COURT: We weren't doing that. We were -
just studying.

THE WITNESS: " Okay. Thank you, Your Hdnor.

THE COURT: All right. Obviously, -that letter
can't come in during the trial of the case.

MR.ASPIVEY: Yes, sir, Your Honor.

I call‘William Dougall. -

WILLTAM DOUGALL

being first duly sworn, testified as follows:

THE WITNESS: I do.

THE CLERK: Once you're seated, state your name
and spell your last.

THE WITNESS: William Dougall, D—O—U—G—A—L;L.

DIRECT EXAMINATION

BY MR. SPIVEY:
Q. Officer Dougall, I want to ask you about your
role -- first, how long have you worked with the
City of Cayce? |

A. I have sort of a dual role at our public safety
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department. I'm assigned as a patrol officer
primarily engaged in criminal enforcement within the
city. All of our patrol officers are dual qualified
as firefighters, so I also serve as a firefighter
within the city.

Q. Okay. Tell me about when you arrived at the

Motel 6 on Knox Abbot.

A, I arrived well after the call had been

dispatched. I believe I was on Airport Boulevard
returning from the jail. So when I arrived, Officer
Garcia was already on sceﬁel I believe Corporal
Wihlidal was also on scene. They had already moved
everyone outside of the room, and Officer Garcia

stated we obtained consent to search the room for

contraband.
Q. Did you actually do any of the searching?
A, I walked inside the door, but did not really

physically search the room, no.

THE COURT: You walked inside the room?

THE WITNESS: Yes, sir.

THE COURT: Were you the first, second, or
third officer?

THE WITNESS: I believe I was the first officer
to walk inside the room after everyone had been

moved -- after Mr. Miller and the other room
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occupants had been moved outside.

THE COURT: But you weren't the first officer
in there. The other officers moved the people out;
right?

THE WITNESS: Yes, sir.

THE COURT: So you were about the third officer
inside? |

THE WITNESS: Yes, sir.

BY MR. SPIVEY:

Q. Moving on,.once the occupants of the room were
detained, standing outside the room, what did you
observe?

A. What happened was Sergeant Gleaton‘afrived
shortly after I did, he walk into the room and I
believe he saw a coffee pot or something that drew
his attention and immediately led him to suspect
that there was a candescent methamphetamine lab in
the room. I believe his exact words were everyone
out, and he pointed to the door, which I tock to
mean some type of hazard inside the room.

I moved outside of the room with everyone else.
Mr. Miller and everyone else that had been in the
room was detained while Sergeant Gleaton and, I
believe, Investigator Huffman worked to obtain a

search warrant for the room.
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Q. Okay. During that time\did -

THE COURT: I'm sorry. Did what now about the
room? Say that last part. Did what?
BY MR. SPIVEY:
Q. I believe you were talkiné about obtaining the
search warrant.
A. Yes, sir. After Sergeant.Gleaton hazard and
saw some type of -- what I took to be some sort of

hazard, ordered everyone to leave the room, the

. defendant and the other occupants of the room were

detained while Sergeant Gléaton and Investigator
Huffman worked in obtaining a search warrant for the
room.

THE COURT: What were you doing?

_THE WITNESS: I was sitting with Mr. Miller --

THE COURT: Okay.

THE WITNESS: -- and other occupants, detaining
them, making‘sure they did not flee the scene or
become violent while the search warrant was being
typed and taken to a ﬁagistrate to be signed.

THE COURT: Very well.

BY MR. SPIVEY:
Q. Did you observe the defendant during that
period of time?

A, I did.



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DIRECT EXAMINATION OF WILLIAM DOUGALL BY MR. SPIVEY

58

Q. Okay. What did you observe about him?
A. Mr. Miller was handcuffed. He was standing

next to a soda machine. And when he was handcuffed,

we do a pat-frisk for weapons. No one -- Mr. Miller

was found to be unarmed. But during that process of
obtaining a search warrant, which I would guess took
between 20, 25 minutes, we were just standing there
kind of just =-- we paused the scene, basically,
while the paperwork was being completed.

Mr. Millér started making -- Mr. Miller was
handcuffed with his hands behind his back. He made
started making real -- he made movements that

concerned me. He started digging behind his back,

just making real sharp movements around his

waistband which led me to believe that, possibly,

something had been missed during a pat-frisk or he

was -- I couldn't understand what he was doing. But

I felt it could be a threat, what he was doing.

THE COURT: Wait a minute. He had his hands
handcuffed behind his back and he's scratching
around his waist, and you thought that was a threat?

THE WITNESS: He wasn't scratching, Your Honor;
he was digging like he was trying to retrieve an
object.

THE COURT: But you had already patted him down
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for weapons, hadn't you?

THE WITNESS: Yes, sir. But I've —-- we've
patted people down and later found them to have
weapons that were missed during a pat-frisk.

THE COURT: Go ahead.

THE WITNESS: I took Mr. Miller's motions to be
suspicious, possibly threatening. I moved
Mr. Miller back from the wall, patted him down a
second time, thinking that maybe a weapon was
missed.

I then looked behind the soda machine and I saw
a black wallet wedged between the back of the soda
machine and the wall of the motel.

BY MR. SPIVEY:
Q. Okay. So the defendant, prior to you observing
this, he was standing in the corner where the soda

machine and the wall intersect?

A. Yes, sir.
Q. So when you saw the wallet, what did you do?
A. I considered the wallet to be abandoned at that

point. You normally don't see a wallet wedged
between a soda machine. So I retrieved the wallet
from behind the soda machine. I examined it, T
found it had an identification card from

Transitions, which is a local shelter in the



10
11
12
13
14
15
16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF WILLIAM DOUGALL BY MR. SPIVEY 57

60

Columbia area. It had Mr. Miller's name and picture
of him on it.
And then inside of the wallet I observed a

brown coffee filter. And as I unfolded the filter,

I found it had a very white, crushed powder that T

believe to be methamphetamine.

Q. Okay. -Did you ask the defendant anything?

A. I;did, I believe I actually asked him, in
boéking after he was transported to the jail -- or
transported to headquarters. And I asked him -- I

still had possession of the wallet, and I asked, is
this your wallet? And he responded, well/ I have a
wallet like this.-

'And I showed him the picture ID and said, thié
is your picture and name, isn't it? And I really
didn't get a response. And I then said, well -- I
believe I told him, it's your wallet, your ID, yoﬁr
thte powder and coffee filter.

MR. SPIVEY: No further questions.

THE COURT: And what did you think it was?

THE WITNESS: I believed it was
methamphetamine, Your Honor. |

THE COURT: And what did it turn out to be?

THE WITNESS: I believe it turned out to be

pseudoephedrine.
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THE COURT: Okay.

CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Officer, briefly, did you notice the initial
entry‘intb the room by the éfficers?
A, I did not.
Q. Okay. And when you were standing there, who

" told you to detain - the defendant and the

CQ—defendants?
A. . I don't believe there was a specific direction

to detain them. Once Sergeant Gleaton made his
determination that he had probable cauée.and=began
the process of obtaining a search warrant, I think
all of the officers on scene just instinétively knew
that we needed to detain the'occupants while we

paused that situation and obtained -a search warrant.

Q. Okay. How many people were in the room?
A, At what point?
Q. Total number of people that got pulled out of

the room by the officers.

A. I believe it was three.

Q. Only three?

A. Yes, sir.

Q. Okay. Do you remember their names?

A. I do not.
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0. Now, you said you instinctively detained
Mr. Miller and the co-defendants?
A. Yes, sir.
Q. Ckay. When you'did that, what did you do with
them?
A, They were handcuffed, pat-frisked for weapons,
and they Were ordered to stand against a wall
cutside of the room.
0. OCkay. Who placed the-handcuffs on Mr. Miller?
A, I don't recall.
Q. Okay. And where were they in relation to each

other up against this wall? How far apart?
A. They were separated by between three and five

feet between each person.

Q. Okay. And how far was Mr. Miller from this

Coke machine?

A, Mr. Miller was standing directly against ~--
directly in the corner created.by the Coke machine
and the wall. |

Q. And did you ever give Mr. Miller his warnings
under Miranda?

A. I did not.

Q. - Did you ever hear anybody €lse do that?
A. Yes.

Q. Who?
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A. I heard Sergeant Gleaton advise everyone —-- all
three persons who were present in the room of their
Miranda rights. I've worked sgveral meth labs with
Sergeant Gleaton where he responds as a
methamphetamine technician. And I've noticed, just
out of habit, every time Sergeant Gleaton arrives on
scene, as soon as he interacts with an individual
who 1s inside that room or present on scene, he
advises them of their Miranda rights. -
Q. Did you hear any of the responses of the three
individuals you saw against the wall? .
A. Not.that I recall.
Q. Did you witness anyone filling out any
paperwork in relation to those Miranda rights?
A, They could not have filled out paperwork, they
were handcuffed.
Q. Did you witness anything that you would
describe as cohsent, whether a nod or anything,
coming from Mr. Miller or from anybodyé
A, I believe they were advised of their Miranda
rights --

THE COURT: No, sir. I don't want you to
speculate. Did you hear anybody advise them of
their Miranda rights?

THE WITNESS: I'm sorry, Your Honor?
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THE COURT: I don't want you to specﬁlate. I
want to know if you did or if you persohally saw
somebody do it; 

THE WITNESS: I heard Sergeant Gleaton advise
them of their Miranda rights, Your Honor.

THE COURT: Sergeant Gleaton?

THE WITNESS: Yes, sir, Sergeant Gleaton, the
individual sitting here with the Prosecution.

BY MR. SPIVEY:
Q. When you started talking té Mr. Miller, did you

initiate that conversation?

A. Yes, sir, I did.
Q. Okay. And you startéd asking him questions?
A. Yes, sir.

Q. And he had his handcuffs on while you were

doing that?

A, Yes, sir.
Q. And where did that conversation take place?
A, Outside the room, right-by the Coke machine

after I moved him away from it.
Q. Okay. And you said you took him to the Cayce

Police Department?

A. Yes, sir.
0. And you initiated another conversation with
him?
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A. I really didn't -- I did not converse with

Mr. Miller much at the Coke machine. Mr. Miller was
taken back to Cayce Police Department where we
comﬁleted booking paperwork. And when I went back
to the police station, I asked Mr. Miller about the
wallet.

Q. Okay. So you initiated that conversation by
asking him that question?

A. Yes, sir.

Q. ‘And at that point, you didn't advise him of his
rights under Miranda?

A, ’No, sir. I had already heard Sergeant Gleaton

advise him of his Miranda rights.

Q. And he was still in handcuffs?

A. Yes, sir.

Q. -And he was located inside -the police station.in‘
custody?

A. Yes, sir.

Q. All right. Did you ask him any other

questions?

AL I asked him nothing beyond the scope of the

wallet and the ownership of it.
Q. And was there anyone else present when you had
that conversation with Mr. Miller?

A. I believe Officer Garcia was present, but I
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can't specifically recall who was in booking at that
time.

Q. Okay. Did you attempt to record that
convérsation in any way?

A. No, sir.

THE COURT: Mr. Miller is only charge with the
altered pseudoephedrine?

MR. jOHNSON: Mr. Miller with manufacturing
third and the pseudoephedrine, Your Honor.

THE COURT: And manufacturing third?

MR. JOHNSON: Manufacturing third and
pseudoephedrine second.

THE COURT: Well, pseudoephedrine is just
altered pseudoéphedrine;'right?

MR. JOHNSON: That's correct. 1It's érushed -
within the statute, it's crushed pseudoephedrine.
And they tested that, and that's the only test that
was performed in this case, and it came back
positive.

THE COURT: And the other indictment is for
manufacturing third?

MR. JOHNSON: Yes, sir.

THE COURT: Okay.

MR. JOHNSON: Thank you, Judge. Those are all

of the questions I have.
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THE COURT: Thank you, sir.

All right. I hate that we keep interrupting
this, but we have a verdict in our other trial.

(Hearing in recess at 11:56 AM - 4:17 PM.)

THE COURT: All right. Where are we?

MR. SPIVEY: Your Honor, we're ready to call

Jim Gleaton.

JAMES GLEATON

being first duly sworn, testified as follows:

THE WITNESS: I do.

THE CLERK: State your full name, spelling yoﬁr
last, please.

THE WITNESS: James Gleaton, G-L-E-A-T-0-N.

DIRECT EXAMINATION

BY MR. SPIVEY:
Q. Where do you work and what is your role there?
A. I work for the Cayce Department of Public
Safety and I'm currently the sergeant over the
investigations and intelligence division.
Q. Do you have any trainiﬁg or experience in
narcotics? |
A. I do. I have probably well over ten years
worth of experience in narcotics, I have over 170
hours of specialized training in the field of

methamphetamine investigations, as well as certified
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meth tech for cleaning up and disposing of meth
labs, probably 400-plus hours in narcotics
investigations themselves.
Q. Experience-wise, giVe us a rough estimate of
how many methamphetamine cases you've actually
worked.
A. Probably well over 200.
Q.  Okay. Inlyour experience and training, you've

been exposed to the different smellé and chemicals

used in methamphetamine labs?

A. I have many times;

Q. So you're very familiar with the smell of
methamphetamine --

A. Yes, sir.

Q. -- and labs - -and the chemicals there?-

Okay. You were called out on January- 8th to

the Motel 6 there on Knox Abbot?

A, I was.

Q. - Okay. Tell us what happened when you gét
there. |

A, Well, once I got thefe, I smelled a chemical

when I got out of my vehicle, which is notated --
_THE COURT: Hold on a minute. When you get to
the Motel 6, you're in-your car, you get out. I

assume you're in -the parking lot.
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THE WITNESS: Right. There's a --

THE COURT: You smelled the odor from the
parking lot?

THE WITNESS: I smelled a chemical odor.

THE COURT: A chemical odor from the parking
lot.

THE WITNESS: Right. Well, it's kind of hard
to explain. The breezeway was right where the room
was, and my vehicle -- I pulled right up to the
breezeway so I could be as close as I could to where
they were.

THE COURT: What type of odor did you smell in
the parking lot?.

THE WITNESS: It smelled like ether odér, but I
had not gotten a full whiff of it. I just notated
it that I did smell an odor. But I believe I

notated it in there that it was -- I couldn't

~distinguish it at the time.

- THE COURT: They don't use ether to make meth,
do they?
| THE WITNESS: Yes, sir.
THE COURT: All right. Go ahead.
BY MR. SPIVEY:
Q. All right. Tell us what happened after you

smelled that odor and approached.
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A. As I smelled the odor, I was walking up to
Officer Garcia because he was the -- from what I
understood, the first officer there. He immediately
told me what was going on, said that he walked into

the hotel room, showed me which room it was, and

told me he observed what he thought was a white

container and thought it was acetone.

Well, my first thought was, okay, it was
probably a meth lab, because that was the call they
were on that I heard across the radio was they were
responding to a possible meth lab. Once I walked
into the room, there were several defendants and
some. officers standing outside the room. I walked
in and Officer Garcia showed me where he saw the
white container, because it was up on the top of the
shelf. And I'm short, so I askea him 1f he could
pick it up and hand it to me so I could look in it.
When he did, I saw what it was, sat it back down,
had everybbdy leave the room -- |

THE COURT: What was it?

THE WITNESS: It was a liquid with a
blue-colored tint consistent with acetone or nail
polish, which is commonly used in the production of
methamphetamine in different phases.

BY MR. SPIVEY:
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Q. Was it nail polish or nail polish remover?
A. Nail polish remover.
Q. All right. What else did you observe, if

anything at all?

A. I did observe there was a coffee pot that
sitting on the counter in the bathroom. It didn't
appear to have anything in it, but the way it was
arranged, it Jjust didn’'t look right, it was Jjust
sitting on the counter. -

When I immediately turned around to go back out
the door, there was coffee pot in, like, a plastic
bag, like a Walmart bag. When I first saw that, my
first thought was let me see, because my first
concern is public safety. I don't want anything in
there that's going to blow up, catch fire, anything
like that. So that's what I'm looking for
immediately is to make sure,evefything is safe
because I don't want, you know, me to get hurt or
anybody else to gét hurt.

| When I saw it, I lifted the bag down, liffed it
up just to make sure. It's got a clear liguid in
it. As soon as I moved it, I could smell the odor
coming from it.

THE COURT: It had clear liquid in the Walmart

bag?
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THE WITNESS: ©No. In the coffee pot that was
inside the bag.

BY MR. SPIVEY:

Q. So there were two coffee pots?
A. Yes. ~There was one inside of a plastic bag
that was on —-- if you're coming out of the room,

going back towafds the door, it would have been on
the left side, on that side over there, and then one
behind us actually sitting: on the counter.
Q. Based on your training and experience, what was
your reaction from all of these observations?
A. Based on what I smelled, what I saw, I -was
pretty sure that it was a meth lab. I was convinced.
it was a meth lab. It was the matter of what stage
it was in and where it was. That's why --

| THE COURT: It was what you call a
bake-and-shake lab?

THE WITNESS: Yes, sir. Well, I couldn't teil'
if it was-a one-pot at that point, but that's what
it appeared to be, as far as the bake-and-shake.

THE COURT: A mobile sort of type?

THE WITNESS: Right. Yes, sir.

BY MR. SPIVEY:
Q. Once yéﬁ had everybody detained, did you read

anybody Miranda rights?
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A. I did. It has been taught tc me and it's
pretty much my standard procedure, what I do is as
soon as I know or think I have a meth lab, I
immediately —-- any person who has any involvement in

it, we detain them, I immediately read them Miranda
rights. And it's specifically to ask them is there
anything active as far as a coock going because, you
know, if it's not burped or bled, it could erupt
causing, you know, gatastrophic damage,'pretty much.

So I immediately read them, quick couple
questions, hey, do you want to talk to me, yes or
no, this is what I need to know. They say no. I
Mirandized every one of the individgals quickly
because it's, you know, time consuming. And the
only person who said they would talk to me was

Ms. Breedlove.

Q. Okay. Do you remember Mirandizing the
defendant?

A. I do.

Q. How long from the time they were detained --

how much time elapsed from the time they were
detained until the time you read Miranda?

A. Roughly speaking, maybe two to five'minuteé
tops.

Q. Okay. And last thing for the Judge's
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edification, I've shown this to Ola. Are you
familiar with the area over there?
A. Yes, sir.

(State's Exhibit No. 3 marked for
ideﬁtification.)

Q. Okay. This is marked State's Exhibit 3. 1Is
this a map of that area?
AT Yes.

MR. SPIVEY: Okay. I'd'like to move this in
just for purposes of this hearing at this time.

MR. JOHNSON: No objection.

.THE COURT: And it's located right neaf
Brookland-Cayce High School?

THE WITNESS: Yes, on the corner right there.
So when you were asking about my vehicle, what's --
where .-I pulled -up here, thétrs wﬁere the room is.

THE COURT: Okay.

MR. SPIVEY: ©No further questions, Your Honor.l

THE COURT: Now, Sergeant Gleaton, you did not
go get the search warrant, did you?

THE WITNESS: I did not. Once I'm on scene, I
pretty much can't leave.  There's only two of us
that are meth techs, so we just call -- |

THE COURT: And you sent one of the other

officers who signed an affidavit saying what you

71
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observed and what you smelled and -- based on your
experience?

THE WITNESS: Right. Yes, sir.

- THE COURT: Mr. Johnson.
MR. JOHNSON: Thank you, Judge..
CROSS-EXAMINATION

BY MR. JOHNSON:
Q. Officer, what -- how far were you from your
vehicle when you smelled something of this chemical
odor you were talking about?
A. Pretty much as soon as I got out and I
started -- if you're familiar with the area, there's
like a lip, a sidewalk. I pulled right up to that.
When I got out, I believe.the defendant and at least
one ofher'person were standing in the breezeway, énd
I could smell it then. And as I got closer, I was
able ﬁo distinguish exactly what it was. |
Q. Okay. Was there an officer standing with the

defendant and this other person?

A. Yes.
Q. Who was that?
A. Officer Dougall was with the defendant and, I

believe, Officer Garcia had Mr. McFadden, if I'm not

mistaken.

Q. Okay. Is this near the Coke machine that was
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talked about?
A, I don't know that it was a Coke machine, but it
was near a drink machine that was there.
Q. Okay. How many people were in the room?
A When I got there or total?
Q. Total people brought out of the room.
A. I was told it was four, and four 1is the number
that I interviewed and talked to that night.
Q. Okay. And didn't you create a report in
relation to this case, investigative'notes?
A. I did, yes, sir.
Q.  Okay. And in that’réport didn't you indicate
that you smelled a chemical odor, but could not
distinguish it from cleaner?
A. T did.
Q.  Okay. And you didn't say that it smell of
ether, you said, a chemical odor, but could not
distinguish it from cleaner. You didn't say
anything about ether or anything else?
A, Right.
Q. Okay. And what was the distance in feet from

the room to where you parked?

A. Rough  guess, 20, 25 feet maybe.
Q. Okay.

A. Not very.far.

73
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Q. When you entered the room, did you gain consent
from anyone? Why did you enter the room?
A. I entered the room because they said they
thought they had a meth lab in there. At that
point, I'm -- my focus is to make sure that the
lab -- and there's nothing in there that could
present any danger, especially in a crowded hotel.
Q. Who told you there was a meth lab in there?
A. The officers on scene said that they suspected
it based on what they had observed.
Q. Okay. Which officer said that?
A. I want to say Officer.Findley said it, as well
as Officer Garcia.
Q. And that was your reason for entering the room?
A. Yes.
Q. Okay. And did you talk to anyone about anyone
giving consent to enter the room?
A. Nae, sir.
Q. Okay. And --
A. Although if you're asking did éomeone tell me

that, yes; Officer Garcia told me he got consent to
search the room.

Q. Did he tell you that before you entered the
room?

A. My guess would be -- I'm trying to remember
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exactly. It was eitﬁer right as we were walking in
it of right before. But somewhere in there when he
was telling me what had transpired before me getting
there.

Q. Okay. So you may have entered after or you may
have entered first and then had that conversation?
A. Yeah. Like I said, again, my focus is directly
to the chemicals.

Q. So you'rérnot sure, 1is what you're saying?

A. I'm pretty sure it was right-thére in that time
period. But i can't tell you, like, were we in the
threshold -of the door or if it was before it.

Q. Okay.. Did you order all the other officers to
get out of the room when you entered thé room?

A. - I did once I went in and saw what Officer

Garcia was talking to me about, yes, sir.

Q. Okay. And you relayed information to this

other officer about -- Officer Huffman about getting
a search warrant; correct?

A. That's correct.

Q. Okay. And when you created that, you put on
there, Sergeant Gleaton. Did you tell them that

you, Sergeant Gleaton, conducted a knock-and-talk at

‘room 1267

A. I didn't tell him I did. But he may have --
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because I'm the one giving the information. That's
probably why he wrote it that way.
Q. Okay. So you did not --
A. I mean, don't have the search warrant in front
of me. I can't see it. So...
Q. Okay. Would it be helpful for me to hand you a
copy for you to see it? -
A. Yes, sir.
Q. Okay. With the Court's perﬁission I'll hand
you a copy of the search warrant. And it says --
Officer, on that search warrant, it says you
actually -- says there that you actually conducted
the knock-and-talk. But you did not?
A. I did not. That's correct.

THE COURT: The warrant itself or the affidavit
for the warrant?

MR. JOHNSON: The affidaVit for the warrant,
Your Honof, under reasons for affiant's belief.

THE COURT: Okay.
BY MR. JOHNSON:
Q. Now, it says on there that you also conveyed
information that there was a chemical odor that was
encountered coming from room 126.
A. That's right.

Q. Okay. And how did you know where this chemical
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odor was coming from when you got out of your car?
Al Because the officers were there.

Q. They were at the room 126?

A. Yes.

0. Did:you somehow in any other way notice the
smell was coming from that room or you're just
saying because you saw officers there?

A. I'm not sure I understand what you're asking.
Q. = Well, did you determine where the smell waé
coming from when you got oﬁt of the car?

A. I did because I had to go where they were,
which is where the smell was.

Q. Okay. And you did not conduct the
knock-and-talk. And you said -- says here -- you
also ga&e the information that you, Sergeant
Gleaton, observed a strong odor of acetone inside
room-126; correct?

A. Correct.

" Q. And in your investigative notes, you didn't say

that; you said, chemical odor that you céuld not
distinguish from a cleaner.

A. You're referring to two different timelines.
Q. Yes. On your investigative notes you said
something different. You recorded you had a

chemical odor that you couldn't distinguish from a

77
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cleaner. You did not say acetone; correct?

A, That was on my arrival, not on what you're
talking about for the search warrant. That's two
different things.

Q. So are you saying -- at what point did you
notice acetone?

A. Once I entered the room.

Q. Okay. And that was after crossing over the --
into the room?

A. Right. -

Q. Okay. Now, it says under information you gave
the officer: Also one open bucket containing
acetone. Correct?

A, That's correct.

Q. Now, did you test the substance?

A. Eventually I did, but not at that point.

Q. You tested the substance for acetone?

A. No. I tested it for its pH. That's all we do.
Q. Okay. But —- |

A, We do not test-any of that.

Q. Okay. But that test does not tell you whether

or not 1it's acetone?

A. No. It's consistent with acetone.

Q. Right. And you have no qualifications as a

chemist or anybody that deals with chemical
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substances like that? You're not -- you're not
qualified to test substances in a lab and give an
analyst report or anything like that?
A, No, sir.
Q. Okay. And —--

THE COURT: 'Was it tested and it turned out to
be acetone?

THE WITNESS: It turned out -- it was a pH of,
I believe, a 6 or 7, which 1s consistent with
acetone.

THE COURT: And acetone has a very distinct
smell, does it not?

THE WITNESS: Yes, it does. And it...

THE COURT: Go ahead.

THE WITNESS: Well, I was just going to say,

when we're trained, we have to smell each and

every —- as many chemicals as they can possibly put,

we have to smell all of those. And we work with the
chemicals while we're being trained, so we become
very familiar with the odors of them, even though --
THE COURT: But not withstanding all that
tfaining and sniffing, you still send it to be
analyzed?
THE WITNESS: As far as, what, the acetone?

THE COURT: Yes.

79
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THE WITNESS: No, we don;t. And the -- do you
want me to tell you why?

THE COURT: Yes.

THE WITNESS: The reason we don't is because if
we were to send samples of liquids that have
unknowns in them, which that's pretty much what we
do, what we deal with with them, it's been taught to
me through classes that those chemicalé could have
other chemicals in them that could react violently
with the equipment that they're tested by. That's
why it's all destroyed.

THE COURT: And that's protocol; right?

THE WITNESS: That is, yes, sir.

BY MR. JOHNSON:
Q. Just briefly, Officer, you can't testify,
again, about the amouﬁt of time from when you gave
Miranda to my client and when he spoke with the

n
other officer who testified about talking to him
about the wallet and talking to him back at Cayce
Public Safety; you have no idea how much time passed
between those two events?
A, I couldn't tell you. I was working on a lab.
Q. Okay. And you didn't get any paperwork or
waivers or anything signed by my client regarding

his Miranda warnings?
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A. No, sir. I would not do that normélly in that
practice because it's not the time for that. I
would usually go back and interview them later if
they want to talk to me. That's more right then
what's in the room or what's dealing with the lab
itself —-
Q. Okay.
A. -- safety concerns. That's it.
Q. Okay. Can you tell me what you said to him in
order to advise my client of his warnings under
Miranda?
A. I keep a card in myAwallet that I pull out and
regd it to them.
Q. Do you have that with yop?
A. I got my wéllet, so I got my card. Would you
like to see ité
Q. Would you mind reading that for me as you read
it to my clienté
A; Sure. And I probably read it a little quicker.

But I'll read it to you. Do you want me to read the
whole thing?
Q. What you read to my client.
A. It would have been:
You have the right to remain silent. Anything

you say can and will be.used against you in'a court

81
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of law. You have the right to talk a lawyer and
héve him present with you while you're being
questioned. If you cannot afford to hire a lawyer,
one will be appointed to represent you before any
gquestioning, if you wish.

I don't have my glasses, so I'm trying here.

You can deci@e at any time to exercise these
rights and not answer any quéstions or make any
statements. -Do you understand each of these rights
as I've explained them to you?

I let them answer mé.

Having these rights -in mind, do you wish to
talk to us now -- or to mevnow. And then I'll let
him answer me.

Q. What was the response of my client?
A, No.

Q. He just-said the word no?

A, Yep. He said, nope, I don't want to talk to
yéu.

Q. Okay. - And did you have any other conversations

with him?

A. I did not.

Q. Okay. Did you witness anything about the
wallet behind the Coke machine seized by the officer

and that event? Did you witness any of that?
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A. I did not witness any of it, no, sir.
Q. Okay.

A, frI‘wasAtbld about it later.

Q. Okay.

MR..JOHNSON: No more questions, Your Honor.

THE COURT: Redirect?

MR. SPIVEY: No, sir, Your Honor.

THE COURT: All right. Sir, you may step down.

Any additional witnesses?

MR. SPIVEY: No, sir, Your Honor.

THE COURT: All right. What motions do we now
have outstanding?

MR. JOHNSON: Judge, it's my unaerstanding this
was sort of a combo of the Denho and the suppression
that I filed under the new case law regarding the
knock—and4talk. ‘The other --

THE COURT: The new case law on what?

MR. JOHNSON: The new —-- well, the State v.
Counts.

THE COURT: Okay.

MR. JOHNSON: I'm just trying to identify --
it's a written motion. AThis is the one that -- it's
my understanding, this is what the State was
responding to, as well as the Denno. The motion was

a motion to quash the indictment regarding the
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possession of altered pseudoephedrine. That is
another motion.

We also have -- there was a motion to suppress

the nuisance letter provided by State. But it's my
understanding they're ﬁot going to use that at
trial, so that's a moot point at this point.

There's a motion to suppress the
pseudoephedrine logs. And that is something that --
a little.more detailed and it's my understanding the
State has some witnesses in relation to that.

THE COURT: I'm sorry. .A little more detaiied
what?

MR. JOHNSON: They have some witnesses for
that,’I believe, lined up; some chain of witnesses

regarding the --

THE COURT: Let's deal with what we've taken

testimony on so far, which would be the motion to

suppress based on the Counts case. I'd be glad to
hear from you. Isn't that correct; isn't that what
you wanted to do?

MR. JOHNSON: Judge, you just want to proceed
and argue that motion?

THE COURT: Yes, sir.

MR. JOHNSON: Yes, sir.

THE COURT: That's Counts, C-0-U~N-T-S, the
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case that came out of the Supreme Court on July 8th,
2015.

MR. JOHNSON: Yes, sir. Your Honor, at this
point, to go forward with that, under Counts it
recognizes that -- basicaliy, that was the case
where they had what was described as an anonymous
tip and then another anonymous tip. But it said,
basically, undeér the state right to privacy -
recognized under the state constitution, it talks
about this right to privacy being violated because
in Coﬁnt, it said that there were two separate
anonymous tips, and these tips provided~created a
great deal of what were discussed as multiple
identities or identifiers of information.

And then they talked about people who provided

these tips gave specific information about a -

defendant they said was dealing drugs, and they had
all of this specific information verified by law
enforcement. And because of that, this court ruled

that because the officers conducted surveillance of
3

s

this location under Counts, because they got
informétion describing the wvehicle, they got
information abouf this person having false
identities, the officers in that case established

reasonable suspicion to allow them to conduct a
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knock-and-talk as an investigative tactic.
And, basically, it's my understanding, the
court -- South Carolina Supreme Court ruled there's

basically this right, separate from the federally
recognized right to privacy or right under the

fourth amendment against search and seizure.

‘There's a state right, and under Counts, it said

that this higher level of privacy we've got under
state constitution was something that required the
State to establish reasonable suspicion if they're
going to target a residence and conduct a -
knock-and-talk as more than just a --

THE COURT: Well, they specifically say on the
knock-and-talk: We hold that law enforcement must
have -reasonable suspicion of illegal activity before

approaching the targeted residence prior to

approaching the residence and knocking on the door. -

And in leading up to that, they say: Similar
to federal precedent, this Court has found that,
quote, police have the investigative authority to
approach the front door of a home in order to
investigate the anonfmous tip. So I assume an
anonymous tip 1s -- gives rise to reasonable
suspicion of illegal activity. Does it not?

MR. JOHNSON: Well, Your Honor, they get into
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the great details of the tip. And that is something
that controls, I think, their decision.

Under South Carolina Constitution, Article I,
Section 10, they start talking about what kind of
information is provided. Noﬁ, in Counts' cése, they
talk about people saying, well, this is the
individual, and they give a specific name; and they
say, well, this individual is goiné to drive this

car, and this individual is ‘'going to have fake

‘identities. And then they had two separate tips

where the officers talked about it, looked up:
information on the individual and actually did some
surveillance. .

THE COURT: Well, theré's no question that the
anonymous tip in Counts was much more detailed than
in this éase where, as I understand - it, it was a
meth lab was being operated in the motel room, not
withstanding in the affidavit for the search warrant
it said there was -- chemical odor was coming out of
the room 126. But I think the officer yesterday
testified clearly that it was just an anonymous tip
that meth was being manufactured in that room,
they're talking about a smell.

But, either way, the anonymous tip in our case

here certainly is not as elaborate as the anonymous
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tip in Counts. Everybody would concede that, I
would think. But is what we have here enough to
satisfy the reasonable suspicion of illegal activity
as Justice Beatty is now requiring? And plus, that
was not the law wﬁen this took place.

MR. JOHNSON: Well, Your Honor, I will say that
this right under the South Carolina Constitution did
exist; it did not appear or -- 1t was not created at
the time of this incident, so I would argue that my
client had this right at the time of the incident.
And since the court, the South Carolina Supreme
Court, had access and obviously knew about the
United States Supreme Court decisions that the
solicitor is relying on regarding Davis v. U.S.,
they basically chose not to recognize that, talking
about officers that operated under the current law
as a basic, kind of a good-faith argument that they
went in, conducted the knock-and-talk, that would be
proper and not a violation of the fourth amendment
rights becauseAthat was the law at the time, the law
of the land.

Since that law, under this Davis v. U.S.,
existed at the time the Counts case came ocut, I
would argue that the South Carolina Supreme Court is

saying we've got this broader right to privacy as
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they indicate that's the ceiling -- the federal rule
is the floor, the state rule is the ceiling; we've
got this_broader right, it existed at the time of
the incident, and they're saying clearly -- I mean,
clearly they knew about the decision of the U.S.
Supreme Court, they understood the Davis v. U.S.,
and chose not to apply that.

VTHE'COURT: Well, let's assume we apply it.
Let's assume that Jﬁstice Beatty now has, by a
three-to-two decision, that becomes the léw in this
state‘tﬁaf you need reasonable suspicion of an
illegal activity before knocking and talking. ' And
in this case, clearly -- it's not confradicted that

police officers received an anonymous tip toe go to

‘Motel 6; Motel 6 has been known to have criminal

activity including a lot of drug usage and gang

activity, et cetera, et cetera, to the point that

-it's being threatened to shut5den as a nuisance.

They go, based on that, knock on the door, and
eventually the guys invite them in. He gbes in, he
smells something hé thinks is suspicious, has
permission to go in, and he does not do anything,
basically, except céll'in some back-up, more trained
person in methamphetamine. '~ He smells the chemicals

which are consist with the manufacturing
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methamphetamine, he sees other things that raise his
suspicion, and instead of doing anything, he backs
off and they get a search warrant and they go in and

execute. Why is that not a reasonable,

.constitutional approach to how they handle this

situation?

MR. JOHNSON: Well, Your Honor, it's so much
weaker than the tip and the information from Counts
because --

THE COURT: Well, I don't know that I've ever
seen a case where the anonymous tip was so detailed
as it 1s in Counts. Most of the time . it's just
somebody calling, hey, we got something.going on in
this room.

MR. JOHNSON: Well, Judge, that case I cited,

.State v. Green, was a tip that information about
guns in a car. And it said, this guy is going to

‘have this car and he's going to have guns and drugs,

and they did a traffic stop. And the court said
that's not reasonable suspicion. .-

THE COURT: State vs. Green?

MR. JOHNSON: That's cited in my motion, Your
Honor. That came out about 14 years ago or 12 years
ago. And I think I have a copy --

THE COURT: But that wasn't a knock-and-talk =--
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MR. JOHNSON: No, sir; that was a reasonable
suspicion for a stop. And since we're talking about
the same standard, I would argue gave -- it gave.
detail. And the court said that's not enough,

because you have an anonymous tip and -- and in this

case they supplied the name off. of the dispatch call

off of the dispatch log and said, well, this is the
name of the tipster.n Well, of course, there's |
hothing there about - the person's credibility and
which -- as required when they talk about in Green,
testing someone's credibility, knowing their
history, liké when narcotics officers usé'a CI and

having to provide that and say a warrant based on a

“CI. The law requires them to:lay it out, this is

why we know this is a reliable CI. Well, they do.
that because they've got to know this person is --
there's a more reasonable chance this person is
goind to be telling the truth.

And in State v. Green, they did that and they
said, well, we don't have reascnable suspicion.
Even though they stopped the car and they find the
guns, they didn't have the name of the person. They
said, tell us this detailed information, but it's
not enough. And I would argue in this case, the

officers had the option; they could set up outside
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room 126, they could set up surveillance like they
did in Counts. They did not do that. They had the
option of finding out the exact name of who is
registered to room 126 and trying to contact that
person, if they called them over the phone or if
they look aﬁ their rap sheet and their history, if
this person has a history of manufacturing
methamphetamine. And they failed to do that.
That's some of the things mentioned in the Counts
case that, in thé alternative, they could have
done -- |

THE COURT: Sure. Sure.

MR. JOHNSON: -- since they knew the room
number and since they knew the area, ‘Judge. They
just simply chose not to do it.

-THE COURT: So your position is that this just
bound on an anonymous tip, that that's not
reasonable suspicion and precludes the
knock-and-talk?

MR. JOHNSON: That's correct, Your Honor. And
I would also address what you mentioned earlier
about the consent, if you want me to go forward with
that.

Officer Wihlidal, he actually admitted on the

stand he entered the room, and then the other
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officer said he stepped in the room, but they both
said, we stepped in the.room and saw a female going
towards the bathroom. And when they come on
cross-examination, they both said they didn't see
any means of her to escape, this was not a pursuit
situation, exigent. circumstances; there was no
contraband, nothing in her hands to be destroyed.

And so>in that situation, that invasion by

~stepping into the room, they came into this room

without ‘a warrant.. And then I would argue they

could not gain consent at that point -- voluntary

-consent from this person because they even had

trouble identifying who gave theém consent. When we
asked the numbers of ~-

THE COURT: Isn't there a iot of case law on if
you and I are renting a house together I can give
consent to search and it affects you?

MR. JOHNSON: Well, what I'm éaying, Judge,

"they have trouble evén identifying the number of

people in the room. One person said three, another
officer said four, and another officer said five.
Sb as far as reliable information, when one officer
says =-- Wihlidal says he stepped in the room,
ordered the woman to stop, didn't have anything in

her harids, didn't fear destruction of evidence or
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flight from the room, and then anocther says, well, I
stepped and then stepped back out, and then I got
consent, I would argue that at —-- at that point they

can't give consent, because they've already evaded

and crossed that barrier. And --

THE COURT: But the: first officer who testified

who went to the room said he knocked on the door and

the guy opened the curtain and looked sort of
startled, but he eventually told him to come on in.

MR. JOHNSON: Well, there was also confusion

there. The officer talked about -- that officer put

in his report -- when I cross-examined him, there
was confusion about whether or not he said door.
And he created the report of Officer Garcia and he
said he responded to the call, and he says, well,
6ne of the subjects opened the door.

4There's no mention of a curtéin, looking
through a window, recqgnizing anything through a
window. In his report he admitted, I said they
opened the door. And he changed that or amended
that in his testimony.

So I'd argue, as far as judging the actual
specific events that you have to have control over
the fourth amendment situation, the officers were

not clear about who entered the room first, they
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were both clear about they had entered the room
prior to getting consent, they were clear about the
fact that nobody saw anybody trying to destroy
evidence or exigent circumstances, nobody was
fleeing fromvthe room.

They were also clear about the fact -- when I

questioned Officer Gleaton and I talked about the

‘search warrant, his definition of what he smelled

éhanged. He said ether, but in the report he
reflected, I smelled something I could npt
differentiate from cleaner.that would be used
anywhere. And then he said, yes, I did record that,
but when I got in the room,- I smelled acetone.

And oﬁtside the rbom, I asked.him,-well, What
did you smell? And it‘went from ether to, yes, I
did record gleaner. So if he's going to.say in the
report he émelled just cleaner when he got out of
the car and then the?'ﬁe going to justify going in

the room, clearly, you know, the question is, how

did you get in the room? His response was, I don't

know, I think I went in there because officefs were
there; we had a conversation about someone maybe
getting consent; maybe it happened before I went in
or after I went.

So if the State is going to rely upon consent,
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I think the initial entry by both of these officers
prior to getting consent, I think that destroys the
ability to then gain consent of people when they're
inside their hotel room asking for it after they've
already crossed that barrier, Judge.

And regarding the search warrant, I think,
judging the details of it, since the officer --
Officer Gleaton had some issues there and -- in the

specifics of it, and when you actually look at it,

they're relying on a search warrant where it talks

about testing and the reason for -- it says:
Conducted knock-and-talk -- which is not true,

Sergeant Gleaton admitted that he did not conduct a

.knock-and~talk -- the coffee pot and filters --

which are in every hotel room, Judge -- and then a
bucket containing acetone. |

Well, they also admitted thaﬁ he never tested
it. And then when he did Eave some basic pH test,
it did not say acetone, it justltalks about the pH
level; it did not tell him it was acetone.

THE COURT: Consistent with acetone, but not
necessarily —--

MR. JOHNSON: Yes, sir.

THE COURT: All right.

Let me hear from the State, please.
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MR. SPIVEY: Yes, sir, Your Honor. The first
three broad topics I want to argue relate to, number
one, why the Counts case doesn't apply to this éase.

"THE COURT: You sent'me a memo last night and
told me why it didn't.

MR. SPIVEY: Well, yes, sir. That's one
reason. But I think, factually, this case is
different. And then I also think Counts is' narrowly
tailored to a.specific type of criminal
investigation. And I think our case is --

THE COURT: Which is what?

MR. SPiVEY: Well, just a pure criminal
investigation. OQur-case goes beyond criminal

investigation to a public issue. “This is a meth

lab; i.e., they're flammable, the smells are

noxious, they're dangerous. There's a school next

" door, there's other neighbors. I think police have

a duty --
THE COURT: On a main thoroughfare of West
Columbia.

MR. SPIVEY: That's correct. There's a duty

for police to respond to this, whether they'we got

reasonable suspicion or not. Now, I think there is
an argument there is reasonable suspicion, but

setting that aside, Counts applied —— it says
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specifically: You have to have a reasonable

suspicion prior to apprcaching a targeted residence

for purposes of criminal investigation.

There's a lengthy analysis in there about
welfare checks. And that's the only thing they went
into with that particular decision. - But what they
said was, this wouldn't apply to a welfare check.
So if you get a call from a daughter who says, hey,
cﬁeck on my --

THE COURT: There's a footnote talking about
the welfare.

MR. SPIVEY: Yes, sir; You know, a daughter
who calls and says; hey, go check on my mom, I
haven't heard from her for a while, they can do
that. Well, that's the police acting in_more of a
public safety role rather than just a criminal
investigation.

I'm not trying to argue to you that this is not
a criminal investigation, because it is; but it's
also public safety role.

THE COURT: So when they get that anonymous
tip, they have reasonable suspicion to go and at
least investigate, perhaps knock, see if they can
come in, and when they get indication that it's a

meth lab, then it becomes a public -- well, a public
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safety problem as well as a violation of the law
problem, and your people act reasonably by going and
getting a search warrant and handling it as they
did.

MR. SPIVEY: Right. Your Honor, what's most
imbortant ébout South Carolina's constitutional
right to privacy is this all counts in

reasonableness. That is -- I mean, the word -- I

'think they're -- free from unreasonable invasions of

their privacy, I think is the words they useé.

So,‘you know, just like on any other right to,
you know, unreasonable: search or seizure, it's
reasonabléness. ‘So with all of the exceptions
and —-- of the fourth amendment,~it would logically
extend to unreasonable invasions of privacy.

THE COURT: But Mr. Johnson séys they should
just sit out there and wait and see what's going to
go on and then let them blow up inside, but -- a
meth lab,il guess. |

MR. SPIVEY: Yeah. I --

THE COURT: Burn the building down, catch

Brookland-Cayce High School on fire and, next thing

you know, it's like Chicago, the whole town is
burning down.

MR. SPIVEY: I think there would be quite a
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lawsuit, Your Honor.

THE COURT: Well, that's a little extreme.

MR. SPIVEY: Yes, sir, but not outside of the
impossible.

But having said that, I do want.-to back up,
because I do think there is at least a strong

argument and reasonable suspicion in this case than

" what we've been relying on. It's true that Officer

Garcia said that he thought the -- or he couldn't
remember if the call wés anonymous or nof, but that
he did writgvin his report that it was anonymous and
didn't remember the caller.

But the dispatcher came and said he gave his --
it was not anonymous; in fact, he gave his name and
phone numbér. And that name and phone number was
provided to the defendant at the beginning of the
case in discovery.

If you look at the analysis of what a mere
tipster is Or‘what is or is not reliable and.whether
they're confidential or not, a person who is not
anonymous 1s automatically given more credence in
the eyes of the law because they puf their name
behind it; it's not just somebody hiding behind the
cloak of anonymity.

So I would argue, first and foremost, that
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Officer Garcia, whether he was right or not, his
subjective intent as to whether or not this -- he
was acting on an anonymous tip ©or a not anonymous
tip, it doesn't matter. The fact of the matter is,
here,- it was notAanonymous. There was, in fact, a
guy named Jason Carroll who célled, gave his phone
number, and complained of this meth lab.

Having said that, this is an extreme high-crime

.area. I think every witness that -- with the

exception of maybe one or two --

THE COURT: Well, surély it's not a -~ other
than the fact that a lot of people hang out at the
Motel 6, that's the only reason it's a high—Crimé'
location. But Knox Abbot Drive and Brookland—Cayce
High School is‘not a, per se, high-crime areé.

MR. SPIVEY: Yes, sir. But this is a call
about this particular motel. .It was to fhe‘point
where the chief of Cayce wrote a nuisance letter
saying if y'ali don't tighten down on, -you know,
your control of who you're renting these rooms to
and what you allow to go on there, we're going to
start fining you every time we come out, essentially
is what he's telling themf

The other realm of law that I did brief you on

and I'll state briefly here, Davis v. U.S. Counts
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was a -- 1s a brand new interpretation of the South

- Carolina right to privacy. I agree, the right to

privacy did always exist.

THE COURT: It's always been there since we've
had our state constitution. It's just a little
higher level than -- or gives you a little more
protection than the federal constitution, is the way
this decision came down.

MR. SPIVEY: What --

THE COURT: But it's always been there, it's
just now being tweaked a little bit.

MR. SPIVEY: What Counts has done is created a
new .precedent: You must have reasonablé suspicion.
You know, that's obviously not written in our
cénstitution. That's the new interpretation of
right, per our Supreme Court, has always been there.

THE COURT: Per three members of the Supreme
Court.

MR. SPIVEY: Yes, sir, Your Honor. Davis v.
U.S. has been followed in South Carolina. This is a
newer case and I --

THE COURT: Davis is the case where it talks
about the precedent and --

MR. SPIVEY: Yes, sir. And it goes into -- you

know, the theory behind it is -- the whole analysis
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behind it is whether -- you know, the fourth
amendment exclusionary fule is judicially created to
deter police from messing up, to put it --

THE COURT: Invading privacy.

MR. SPIVEY: Correct.

THE COURT: Or violating constitutional right
of privacy. |

MR. SPIVEY: Yes, sir. ©So it's to deter the

. police from trampling people's rights or barely

crossing the line or skating the thin, ‘it's
basically tovkeep theh in line. Here, the police
are-acting legally at the time. State v. Wrighf was
decided in 2011. 1It's our really main case in South
Carolina on what is required for plain view.

But in -- and in this case, they talk about
what a police officer can and can't do;‘ And State
v. Wright has a very lengthy -- or a paragraph or
two, at least, talking about what a police officer
can do and how a police officer has the same rights
as a member of public in terms of walking up to
somebody's door, knocking on it; and having
conversations with --

THE COURT: And that's what Tocal and Pleicones
talked abouf-in thelr dissent.

MR. SPIVEY: Yes, sir, Your Honor.
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THE COURT: And they say that's still good law,
but now Beatty and Kittredge and Hearn say, no, you
have to have reasonable.suspicion.

MR. SPIVEY: Correcf. The law at the time of
this incident in January of 2014 was you could do
that; Counts has created new precedent, a new rule
of law, based upon an always-existing -- or at least
existing until whenever they wrote the constitution
or that amendment came about. I'm not exactly.sure
when that was in there. But it's.been there for a
while, the right to privacy. I don't know the date
of it, but it had been there a long time. But the
new interpretation happened a month ago.

THE COURT: I understand. I know exactly what
you're saying and what you're arguing when you say
the police officers were acting under the law as it
existed at that time and that they should be
accepted --

MR. SPIVEY: Yes, sir, Your Honor.

- THE COURT: =-=- per the case that you cited.

MR..SPIVEY: Yes, sir, Your Honor. And then I
would say I think there is an argument for
reasonable suspicion. I've read the Green case,
I've read other cases on reasonable suspicion. It

does take more than just a mere anonymous tipster,
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but it doesn't have to rise to the level of probable
cause, and you don't have to have, necessa;ily, a
proven reliable person. But there's a threshold
there we can meet.

But I think the high-crime area, the fact that
this was not an anonymous- tip, does rise, to some
level, of being reasonable. The officers were going
out there quite often to this particular place, and_
I think it was reasonable for them to suspect, hey,
we got more crime occurring at this hotel.

Your Honor, he addressed consent. I'm

disagreeing with the factual testimony. I do not

. remember the officers stating that they went into

the room prior to Officer -Garcia Stating'he got

consent. From what I remember, he said he got

- consent and then they entered.

THE COURT: That was my recollection.

MR. SPIVEY: I do not remember that. There was

one other issue: I do agree that Officer Dougall
stated there were three people in the room and the
officers testified there were four; I do not,
however, remember anybody saying there Were'fiﬁe. I
know ﬁhat's sort of nit-picky. But I don't think it
was unclear about whether or not consent was given R

prior to them entering.
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I think they were very —-- Garcia was very
clear. The person who got the consent was very
clear that a consent was obtained-prior.to anybody
entering. I do think they had a conversation with

Ms. Breedlove about her going in and out of the

. bathroom and acting really nervous, and they did ask

her to stop, but I don't think they entefed the room
to do that. I don't --

THE COURT: That was after they entered that
she kept sort of goingrback and forth.

MR. SPIVEY: Yes, sir. I disagree with that
point;

THE COURT: Well, letfs do this: :Let me sort
of take all of this under advisement tonight.

Do you want to respond, Mr. Johnson?

MR. JOHNSON: Just one -- briefly, Your Honor.

THE COURT: Sure.

MR. . JOHNSON: And for Denno purposes I was
going to put something on the record for the Denno
because this is like a combo --

THE COURT:- That's fine. . Go ahead.

MR. JOHNSON: Actually, when I cross-examined
Wihlidal, Officer Gleaton put in his investigative
notes, says that officer came up, Wihlidal asked the

female to stop, and stepped inside when he saw the
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female move to the bathroom. Then it goes on to
say, one of thé occupants, John McFadden, advised
Garcia to come inside after Officer Wihlidal
admitted -- and then when I asked him about this
note, he admitted, yes, I went inside and the lady
ran to the bathroom. ‘He admitted to-it. . And
Officer Garéia‘alSO'said he stepped inside, Judge.
We can go back and check that. I believe it 'did
happen.

In response to -- well, to Davis, Jjust pointing
out ﬁhat the State is asking the Court to apply
Davis when the Supreme Court and Counts would not
apply Davis. | |

But as far as the Denno is concerned,  there's
no testimony about any waivers,lno-paperwork being

filled out. Officers said that he gave Miranda

warning, Officer Gleaton -- Sergeant Gleaton. But

I'd argue that there was no testimony from the

officer who testified about seizing the wallet and
talking to my client there about the wallét and wﬁo
testified about talking to my client at the public
safety building, he didn't talk about the timing.
He didn't talk anythihg about when he talked to him
or how much time had passed between that Miranda --

THE COURT: But the wallet has in it the coffee
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filter with the -- so that would be the only offense
that that would touch on; is that correct?

MR. JOHNSON: - Well, I believe the State is
trying to bring in, in relation to manufacturing,
also the possession of pseudoephedrine, and they're
also trying to say that bécause he made a statement
saying, well, Fhat looks like my wallet, and since
they;re accusing him of manufacturing —--

THE COURT: Yeah. But if I kept that out,
there's ample evidence to continue on with the
manufacturing; I mean, all the ;tuff in the room.

MR. JOHNSON: Yes, sir. And -- well, that
statement as well as the other statement about béing
a meth manufacturer at the public safety building.
And they just didn't provide any evidence or
testimony about how much time passed. And under
Denno, I would argue that that would mean it was
insufficient and there was an involuntary statement,
Your Honor.

MR. SPIVEY: Your Honor, in terms of -- just
for the purposes of -=- I referenced State v. Brown.
It's Justice Beatty, his opinion.

THE COURT: Are we picking on Justice Beatty
today?

MR. SPIVEY: ©No, no.
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THE COURT: I don't mean picking on him. We've
been citing him all day long.

MR. SPIVEY: There's -- he's become a very
important member of our Supreme Court. He wrote
some good opinions.

But this one specifically states, citing
Davis v. U.S., the exclusionary rule did not apply
to exclude admissioﬁ of drug evidence found in the
defendant's duffel bag because they were acting in
good faith among prior precedent. This dealt this
car shops and Arizona vs. Gant coming out. And, you
know, again, a right done reasonable search and
seizure in federal law always existgd.

What changed in Gant was their inferpretation‘
of the right to unreasonable search and seizures.
So this is exactly what we have in this particular
case. Quite frankly, Counts mentions’ nothing about
it applying to cases existing or --

THE COURT: Well, now he's back now talking
about =-- we've done Counts. He's talkingAabout
Miranda.

MR. SPIVEY: Yes, sir. Well, he touched on
that briefly and then moved to Miranda.

THE COURT: All right.

MR. SPIVEY: In terms of Miranda, Officer
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Dougall stated that he heard his partner here,
Investigator Gleaton, Mirandize him. And he stated
that this -- the conversation he had about the
wallet occurred after that particular event.

In addition, you know, just in terms of
admissibility of the wallet, it, in fact, is
abandoned property. And I'm going to argue that‘his
statement and the fact that there was possession of
crushed pseudoephedrine in it, while that in itself
is a crime, it's also. further evidence of
manufacturing methamphetamine. You can't cook
methamphetamine without pseudoephédrine. So that's
all I got for that point, Your Honor.

THE COURT: All right. 1I'll take that under
advisement. Is 9:00 in the morning okay with you
gentlemen so we can make a ruling on it and decide
where we're going?

MR. JOHNSON: Yes, sir. And, like I said, I
have several other motions we can argue if that
happens, Judge.

THE COURT: All right. Let me see y'all in
chambers.

(Court in recess at 5:07 PM on August 12,
2015.)

(The following proceedings were held on August
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13, 2015.)
THE COURT: Good morning. All right,
gentlemen, after further review last night and
looking at- the -- going back over the testimony and

all, I am going to respectfully deny the motions
that were before me and find that the Miranda
warnings, by preponderance of the evidence, were
given, and -I'll let the jury decide whether or not
it was voluntary under the auspices of Jackson v.
Denno. So that's where we stand on it.

We've got this other trial starting here in
just a few minutes, and I've released the jury.'_I

will be back here -- don't mind saving this case for

me to try since I'm familiar and did all the’

pretrial briefs in it. Does anybody know when I'll
be back?

MR. SPIVEY: September 5th and November 2nd.

THE COURT: September 5, boy, that's right
around the corner.

MR. SPIVEY: Yes, sir, Your Honor.

THE~COURT: September  when?

MR. SPIVEY: Our calendar downstairs says the
week of September 5th. That could be --

THE COURT: September 5 is a Saturday.

MR. SPIVEY: That's probably not it.

111



112

115

1 THE COURT: I'm not going to be here.

2 MR. SPIVEY: Perhaps it was the 7th, Your

3 Honor. Your Honor, I apologize. It's the 14th.

4 THE COURT: I've got being in Barnwell on the

5 l4th. You should look at your calendar again. I

6 thiﬁk it's October 5.

7 MR. SPIVEY: Okay. October. I apologize.

8 THE COURT: No problem. So October 5th and

9 November 2nd. So when do you want to set it for?
10 MR. SPIVEY: October 5th. The sooner, the

11 better, Your Honor.
12 A THE COURT: All right. 1If you want to do it
13 the week of October 5th, we'll put it on the trial
14 roster that week. And at that time, I'll listen to
15 any other pretrial motions you may have, and go from
16 there.
17 Anything else, Mr. Johnson?
18 . MR. JCHNSON: No, sir, Your Honor. We're just
19 going to talk to the solicitor real quick to see if
20 there's something can we can work out.
21 THE COURT: Very well. All right. 1I'll be
22 back in chambers.
23 (Hearing concluded at 9:10 AM on August 13,
24 2015.)

25 —-—- END OF TRANSCRIPT OF RECORD --
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supporting that?

‘MR. JOHNSON: No, sir. I just have the general
case law cited in my exhibit that talks about giving
the plain meaning.

THE CQURT: All right. I will respectfully
deny that. It seems to me it's clear that it's --

the statﬁtory language is clear. It says without

any ambiguity that it's unlawful for-any person that

I just read to have ephedrine or pseudoephedrine in

any altered form.

MR. JOHNSON: Yes, sir.

THE COURT: 1It's pretty cléar;

MR. JOHNSON: Yes, sir.

THE éOURT:, Respectfully denied.

MR. JOHNSON: Yes, sir, Your Honor.

Okay. Judge, I'm just going to read off --

under Court's Exhibit 1 marked for my motions, I'm

Just going to go through the list. The second

motion was regarding motion to suppress, nuisance
letter. That is no longer applicable -=
THE COURT: Didn't we go over all this before?
MR. JOHNSON: We did, I'm just putting it all
on the record. We handled that last time, so we
don't have to worry abogt it.

THE COURT: They're not going to mention that.
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MR. JOHNSON: They're not going to mention
that, Judge. The other one was the move to suppress
all statements made under Denno. We had the Denno
hearing, Your Honér allowed in those two statements,
so that's been handled.

The next one was the motion to suppress
pseudoephedrine logs. Theseé were buy logs presented
by Mr. Spivey, the solicitor at the time. Mr. Bell
has indicated they are not going to use the
pseudoephedrine buy logs, that's not applicable, so
we're not worried~about that. And -- I'll just go
down the list real quick, Judge.

THE COURT: You don't have to do it quick.

Take your time. |

MR. JOHNSON: We may have -- I think the
soliecitor has already resolved this: This is a
motion to redact_and suppress. There are two ID
cards with my client's name, and tﬁey had some drug
treatment centers listed on them. They're
presenting that as evidence, I believe, photographs
of those as evidence. And they've actually redacted

the names out on the photographs. And I think their

" intention is just to offer the photographs, not the

physical IDs. And since yéu can't read them on

there, it's my understanding that's been redacted
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appropriately and I'm not going to --

THE COURT: You don't want to prejudice your
client by him being in drug rehab somewhere?

MR. JOHNSON: That's correct, Your Honor.

THE COURT: Hold on a second.

Yes, sir?

THE DEFENDANT: I worked there. I wasn't in
rehab there.

THE COURT: I'm sorry. Being associated with
drug rehab. Do you want it in evidence or not in
evidence?

THE DEFENDANT: I bow to my attorney.

THE COURT: Well, he says he's not a patient
there.

MR, JOHNSON: Well, Your Honor, I've explained
to my client he can -- if he wants t{o represent
himself, he can. But in this situation, my call is
to object to it.

-THE COURT: Very well.

MR. JOHNSON: 1In addition, there are several
photographs — I believe, me and the solicitor here,
we went over this yesterday, we separated out 11
photographs that have content that I'm objecting to
based on relevande and prejudicial effect. They

contain pictures of syringes, pipes, things found in
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the motel room, according to the police. And
tﬁere's also a photograph of what is a strip.

According Eo the solicitor, this is a litmusv
test where they've done some sort of a test and
dipped it in liquid and say it éontains a certqin
amount of a chemical. My objection, overall, is
to —-- |

THE COURT: What's he Qharged'with?
Manufacturing meth --

MR. JOHNSON: Manufacturing methamphetamine and
possession of crushed pseudoephedrine.

THE COURT: Well, the litmus test might be
relevant. I don't know that the syringes and all
that are. Have y'all égreed on'thét? |

MR. JOHNSON: Well, Your Honor, they also --
it"'s related to my other motion. I'm moving to
suppress any testimony by officers who are not
experts, not chemists, no analysis performed.
They've got in the report where they go through and
they talk about, well, this is acetone, this is
hydrogen peroxide, this is testing this chemical.
They performed no analysis.

The only analysis was the pseudoephedrine in a
report that was provided and the Rule 6 objection

that related to that. Everything else, there is
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1 noc -- there is no test. There's a strip -- they
2 claim that an officer used some strip where there's
3 no reports from an expert. And he's going to say,
4 ‘ well, this is acetone, this is that clear liquid,
5 but I think it's this. I would object to all that.
6 THE COURT: Well, you have to object when it's
7 coming in. I, can't make a determination until I see
8 what kind of training and what kind of experience
9 and how you test -- well, most people know what
10 - ‘acetone is. It's written right there on the can,
11 you can smell it. But it may be something that~you
12 don't need an expert for; I don't know. I'll have
13 to wait and see.
14 v MR. JOHNSON: ‘Yes, sir. And some of these --
15 . . some of these liquids are just in, like, unmarked
16 containers. And I'm objecting to them saying
17 this -- I spotted acetone. It would be like saying
18 I spotted a big pile of cocaine and there's no test
19 ‘but they get to testify about it ahead of time. I
20 would just --
21 ‘THE COQURT: How about you spotted a bottle of
22 whiskey? Can't you do that?
23 MR. JOHNSON: Well, I'm referring to unmarked
24 containers and liquids that are not in marked

25 . containers. They simply -- and if they say they saw
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a container that said Something on it, I'm not
objecting under that label, I'm just saying unmarked'
containers and liquids that were --

- THE COURT: Well, we'll have to see how that
goes. I can't make a pretrial determination on that
without having fhe testimony.

MR. JOHNSON: Okay. Well, I guess gt this

point, we need to hash out about the.photographs

that contain the syrihges and the pipe and that

test. 'Those are the photographs -- those are the --
that's the basis for the relevance objection and the
prejudicial effect --

THE COURT: Let me see the photographs.

Which ones.are you going to put in,

Mr. Solicitor?

" MR. BELL: Your Honor, everything in this
envelope is what we intend to introduce. Currently
they're ordered how 1 intended to Present them, so
Mr. Johnson will have té go through and.pick out the
ones he --

MR. JOHNSON: vYour Honor, do you want the State
to go ahead and mark these so that we can refer to
them on the record?

THE COURT: That would be the easiest way.

MR. JOHNSON: Yes, sir.
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THE COURT: Let the State do it.

(State's Exhibit Nos. 1 thréugh 28 marked for
identification.)

MR. JOHNSON: All right. We've got them
marked. I'm going to go ahead and reference them by
the exhibit number.

Your Honor, the first one would be -- it's
State's Exhibit 5. And this is, I believe, a
photograph of crushed powder within a coffee filter
that they're claiming is pseudoephedrine. You want
me to pass that up to you, Your Honor?

THE COURT: Yes, sir. What}s your objection?

MR. JOHNSON: Just, obviously, we'd object to
that coming in based on we've got the Rule 6
objection, and unless they have foundation.

THE COURT: Well, I can't rule on it now.

‘MR. JOHNSON: Yes, sir. And, for the record,
all the other photographs, we'll renew our
objections for the search warrant motion made fwo
moﬁths ago. We renew that at the éppropriate Time.

Your Honor, I believe this State's Exhibit 9
appears to be some type of a pipe. And the
objection is relevance, prejudicial. This is a
manufacturing case, and that would not be

involved --
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THE CLERK: Mr. Solicitor, why is this
relevant?

'MR. BELL: Your Honor, if that's the one I'm
thinking of with the red coffee pot and red
instrument --

THE COURT: Looks like a straw.

MR. BELL: Yes, sir. Our expert who will

testify during the trial is:going to indicate that

that is an implement that's usually used for either

sifting or stirring some of these reaction vessels.
And that is what that sort of lithium;tinged ashy
substance is coming out the end of it.

Your Honor, under the manufacturing statute

itsélf, Subsection D, I believe, Your Honor, it

-specifically says that possession of equipment or

* paraphernalia used in manufacturing methamphetamine

is-evidence of intent to manufacture. - So I --

THE COURT: Well, with the proper foundation,
it may come in, but I have to listen to it. I have
no idea what it is.

-MR. BELL: And, Your Honor, we certainly
understand that.

THE COURT: But don't mention it in opening
until it becomes evidence.

All right. Move along.
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MR. JOHNSON: Yes, sir. I apologize for the
delay.
Your Honor, I want to try to group these
together. This looks like 25 -- excuse me, 23, 24,

25. 23 appears to have small baggies that, I guess,
could indicate .potential use for sales. 24,
baggies. And 25 has hypodermic needles, Your Honor.

THE COURT: All right. Mr. Solicitor, 23 is --
I'm not sure what it is.

MR. BELL: If it is the baggies, Your Honor,
with the --

THE COURT: I don't know what it is. 1It's a’
black something.

MR. BELL: Yes, sir. 1It's a black casing with
small individual baggies. Once again, going back to
the paraphernalia argument, Your Honor, certainly
once-they;re done with the manufacturing prqcess,
they have to be able to extract either the liquid or
the solid, depending on what method of ingestion
they plan on using. The baggies would be oné way of
storing the solidified version of methamphetamine.

THE COURT: 24, which is =-- I'm not sure what
that is. It's a clear plastic baggie with red
things in it.

MR. BELL: Your Honor; that's a close-up of the
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baggies contained in the former picture you just
spoke of.
THE COURT: All right. And 25 is a syringe
and —-- |
MR. BELL: 'Digital scales, I beliéve.

THE COURT: All kinds of stuff. But it looks

like -- main thing I see is the syringe. There

might be some other prejudicial -- how does the
syringe come into play?

MR. BELL: Your Honor, once again, theréAare
two methods, which we will have expert testimony and
ouf"meth tech will also testify, of injection of
methamphetamine; 'you can either smoke it or inject
it intravenously. A iot of times when they are done
with the final portion of what they call-snowing
meth, they will extract it into hypodermic needles
for storage and use. Thaf is part-of the
manufacturing proceés, as far as the State is
concerned.

As for the digital scale, there is a black,
small box in that picture as well. They measure out
pseudoephedrine powder and other ingredients to make
ensure the proper ratio of ingredients.

THE COURT:. Please do not mention them in

opening statements. Be careful when you have your
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witness identify them. Don't show them to the jury,
don't publish them until the objection can be made.

MR. BELL: Yes, Your Honor.

MR. JOHNSCON: Briefly, Your Honor, the last
three, 26, 27, 28, they are all of needles.

THE COURT: So you might have a 403 cumulative
argument .on these, if they're relevant?

MR. BELL: Your Honor, I believe they';e_
different needles. 1It's not multiple pictures of
the same needles.

THE COURT: Well, some of them -- I'm not sure
what the white thing in the drawer is.

MR. BELL: That is what's called an APR. It's

a respirator that's used to maintain safe breathing

~air while maintaining dangerous chemicals.

THE COURT: And that would be 26. 27 is
Newport cigarettes and -- I'm not sure what all that
is. Tt looks like —- I'm not sure what it is.

MR. BELL: May I approach, Your Honor?

THE COURT: Sugar and trash and -- what's that?

MR. BELL: Your Honor, that is a trash bin
containing plastic tubing, - the kind of tubing that
would be put inside what's called the acid
generator for part of the manufacturing.

THE COURT: And that would 28 as well, one of
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them is just a close-up?
i MR. BELL: Correct. I think they just sort Of,
tipped the trash can to further reveal the contents
inrthis picture.

<?HE COURT: All right. As to all the
photographs, please, that I just mentioned, be very
careful having your witness identify them, no
publication, give Mr. Johnson ample time to make
objections. I'll.have to- rule on them to see to .
what's -- provided you can lay a foundation, and
then I'll make a 403 analysis dealing with
cumulative evidence as well as prejudicial more than
probative or probative moré than prejudicial.

MR. BELL: Understood, Your Honor.

MR. ‘JOHNSON: Thank you, Judge.

THE COURT: Don't show them in opening
statements.

MR. BELL: Yes, sir.

THE COURT: What else we got?

MR. JOHNSON: Well, just on that, we're also
objecting based on relevance.

~ THE COURT: Well, once again, he's got to lay

the foundation for relevancy.

MR. JOHNSON: . Yes, sir.

We covered the photo IDs where, as I said, the
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State has photos where they've redacted the name.
The motion following that was the testimony of
regarding chemical composition for people who are
not experts, the opinion testimony. And that's what
I mentioned before, Yéuf Honor. I believe Your
Honor ruled you were going to wait and see what the
testimony was.

Following that motion was the motion regarding

-the knock-and talk, which has been resolved by Your

Honor at our last hearing. And this was the
challénging of the~search warrant of the knock-and
talk.

THE COURT: We've already béen through .all of
that.

MR. JOHNSON: We've already been through all
that, Judge. And, I believe, from that list of
motions, that's all I had. I would also bring up, I
asked the State to.~-- the sequestration of the
witnesses -- for the State's witnesses, if Your
Honor would allow that, to keep them from coming
in --

THE COURT: 1'l1 allow sequestration except for
the main investigator.

MR. BELL: Your Honor, that would be Detective

Gleaton.
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THE COURT: Who is behind you?

MR. BELL: This is our internal investigator.
He helps us pull in sequestered witnesses. He has
no parﬁ in the case factually or evidentiary.

THE COURT: Anything else?

MR. JOHNSON: Jusﬁ -- well, I believe they are
intending on calling the sheriff's department
officerAas an expert. And I -- based on -- it's my

understanding Your Honor would probably just préfer

" that we make that objection at the time that they

offer him, unless you want to have the hearing now.
| THE COURT: Well, what kind of an expert is the

sheriff's department? |

MR. BELL: Your Honor, based on the Garcia cése
that came out last year, we're kind of worried about
using one of our fact witnesses also as an expért in
the manufacturing process. He would come in
specifically to testify about --

THE COURT: How it's manufactured?

MR. BELL: -- clandestine meth labs. Yes, sir.

MR. JOHNSON: 1I'll just make the objection at
that time, Your Honor, if you wish.

The -- we'd -- Your Honor -- juét the warrant,
Your Honor, there are some issues about priors the

State has provided me. If that comes up later --
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but we won't address that at this point.

THE COURT: Priors?

MR. JOHNSON: Well, that -- we just talked
about what they -- they've charged this as a thixd.
But we can have that hearing at the appropriate
time, if necessary.

But other than that, Your Honor, if Your Honor

down the road has a mere presence charge, if that

.becomes something Your Honor would grant. I didn't

. know if Your Honor would have a mere presence charge

that you could allow us to use. Thank you, Judge.
I believe that's it.

THE COURT: Anything on behalf of the State?

MR. BELL: Your Honor, simply on the issue that
he briefly touched on, the prior convictions, if he
does believe there is an issue, I'd like to.go ahead
and know so we can attempt to resolve that prior to
getting there and having to =--

THE COURT: What's your objection on the prior
conviction?

MR. JOHNSON: Well, Your Honor, if I could
review the ones that were given to me by the
sglicitor -— he's given me four, I believe -- T can
talk to my client briefly and see if there is an

issue.
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THE COURT: Okay. Go ahead and do‘that.

But you have to have the priors for...

MR. BELL: For the purposes of sentencing only,
Your Honor.

fHE COURT: That's correct. '¥ou're not going
to mention it in the trial of the case.

MR. BELL: Absolutely not.

MR, JOHNSON: No, sir. I just wanted to --

THE COURT: .It's not like a burglary where you

have two prior convictions which is an element of

the crime.

MR. BELL: Correct, Judge.

THE COURT: This is just a manufacturing, and -
the priors go to the sentencing as'opposed to the |
guilt or innocence -- - |

MR. BELL: Yes,—Sir;

THE COURT: -- or an element of the Crime.. All
right. Anything else?

MR. BELL: Nothing from the State, Judge.

THE COURT: All right. We'll start at i:OO.

MR. JOHNSON: Yes, Your‘Honor;

kTrial in recess at 12:05 PM.)

THE COURT: Yes,  sir.

MR. BELL: Judge, I wanted to clarify with

regards to the coffee filter containing the white
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powder substance. The facts in the case will show
that they took that substance, they didn't know what
it was, they seized it, they sent it for testing,
and testing came back positive for pseudoephedrine.
In opening statement, is that allowable testimony?
That is factual.

THE COURT: 1If you're going to prove that.

MR. BELL: Yes, sir.

‘MR. JOHﬁSON:' Your HQnor,‘may I bfing up
something? Well, I guess .this is probably obvious,
but the other photographs the solicitor was going to
offer -- and I was going to renew an objection to
them during. the trial.,:I didn't mean to indicate
that I was not going to object again based on my
previous motion with the search warrant and
everything. I would object to all photographs based
on the previous knock;and talk case law and counsel
and search warrant and all that. So I'll renew
that.

THE COURT: Thank you. - Please, as we go along,
you know, you have to make your objections
contemporaneous with the introduction or attempted
introduction. So don't forget to do that.

MR. JOHNSON: Yes, sir. I've just been handed

some photocopies by the solicitor just now. Othis
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MR. BELL: Your Honor, 71 told Mr. Johnson that
I may use them as Couft's exhibits only, if
neqessa;y.

MR.'JOHNSON: Okay. 1 didn't hear him
COrrectly. 1 thought he Was going to -- okay.

THE Courr: No Problem, |

MR, JOHNSON: 71 guess at thig point, there

relate to 5 methamphetamine—type training, I'd

THE COURT- We'll see.

MR. JOHNSON : Yes, sir,

Your Honor, 1 Jjust had ap issue, It's 3
medicg] issug. My client did not €at lunch. They

didn't bring it UP.  I'm not Sure why, He is
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diabetic, Your Honor. And I gidn't want this to

cause a problem in the middle of the trial. 1T asked

them about junch, and they said they were unable £O

bring it up for some reason with time. And he's got

an lilssue with that, as far as not having & reaction.
iHE COURT: What does he need?

MR. JOHNSON: He needs to eat. He's diabetic.
and I asked them to bring the food, put for some .
reason there was a delay. 1'm not sure what ‘it was.

THE COURT: Well, the jury is coming in now.
We'll get him some junch in just @ 1ittle bit.

Do you need a candy bar ©OX something?

THE DEFENDANT: Anything, just to get me
through.

MR. JOHNéON: and he also has to use the
restroon, Youf Honor.

THE COURT: All right. Have him just raise his
nand when he needs to dgo. We'll find him a Snickers
bar 0OY something.

THE DEFENDANT: Thank you, Your Honor.

(The jury enters the courtroom at 1:09 PM.)

THE COURT: Good afternoon. Okay- We're going

"to get started with the trial of this case. We'll

probably go til about 5:00 this afternoon, see how

far we can get down the road. 1'm confident we'll
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‘be through midday tomorrow or maybe earlier. Once
we complete this trial, you'll have no further Jjury
service this week, that will conclude your service
this week.

First thing we have to do is swear you in for
this particular case. So pleése stand énd.raise
your right hand, and the Clerk will swear you in for
this case.

THE JURY: I do.

(Jury sworn at 1:10 PM.)

THE COURT: Let me just make a brief’opening
remark about where we're going and how we're going
to get there. Let me remind you once again, the
fact that Mr. James B. Miller has been charged,
arrested, and indicted on two offenses, one is for
the indictment for manufacturing methamphetamine and
the other one ié having in his possession,
‘allegedly, an altered pseudoephedrine f; they'll
explain to you what that is -- please bear in mind
the fact that he's been arrested and charged and

indicted, that is not evidence in the case; this is

simply the formal charging document by way this case .

comes into the courtroom. It's simply allegations
and is not evidence in the case.

He has pled not guilty to both indictments.
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And by pleading‘not guilty, that affords him the
constitutional presumption of innocence, unless the
State is able to prove his guilt to you beyond'a
reasonable doubt; in other words, prove each and
every element of the offenses to you beyond a
reasonable doubt!

Now, as I told you a little bit yesterday, you
and I have different functions to perform during the
trial of the case; my job is I'm the judge of the
law, so I will tell you what the law is, instruct
you or charge.you on what the law is. And you've
taken an oath to accept the law as I give it to you.
Obviously, you have the most important job in the

courtroom because the 12 of you, collectively acting

- as one, you're the judges of the facts or the judge

of the facts. So you'll have to be listening and
determine what the true facts are in the case.

In order to do that, obviously, you have to
judge the credibility or the believability of the
witnesses who testify in the case. And it could
very well be that some witnesses say one thing,
other witnesses say another thing, and you have to
determine what the true facts are. And the idea is
to take those true facts and apply it to the law as

I give it to you, and then you'll be in a position
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to render a true and just verdict. So please pay
close attention to the testimony that comes from

witness stand or any other evidence that may be

introduced during the trial of the case.

Cbviously the State has the burden of proof.
They have to prove each and every element, as I
said, to you beyond a reasonable doubt. Because
they have the burden of proof, they will go first.
So here's how the trial rung: ‘I'll make my brief
opening statemeﬁts. At: the conclusion of my opening
statements, the solicitor has a right to mdke an
opening statement, followed by the defendant.
Please bear in mind that opening statements are not
evidence in trial of the case, it's just simply what
the'lawyers‘contend the issues to be, what you're to
lOok after, sort of a roadmap to the case, what the
case is all about. But ﬁhat is not evidence in the
case. |

Once the opening statements are made, then the
State, because they have the burden of proof,
they'll call their witnesses first. At the
conclusion of all of the testimony from the State,
the defendant has a right to present his defense, if
he chooses to do sc. If he does, then the State has

the right to put up any reply testimony.
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Once we get through all that, the next step are
the final arguments, and then I'll charge or
instruct you on the law. I don't think this will be
a very long case. We may finish all of the
testimony this afternoon. I'm not sure. We'll just
see how we're running as we go along. But I ask
that you pay close attention.

A few housekeeping matters: I try to run an
efficient courtroom; I try to start on time, Iftry
to keep the witnesses coming without a lot>of
downtime. One thing that may cause us a little bit
of interference this afternoon, the first case that
we tried, we finished it around 12:00 today, 12:15°
maybe. The jury is eatingﬂlunch and deliberating
presently as we speak. So when they reach a
verdict, I have to take that verdict, so we may have
to break for just a little while to take that
verdict. But other than that, we should bé able to
move right along.-

Not withstanding the fact we're trying to be
efficient, we're also not trying to run a race. So
if at any time you get uncomfortable, you get cold,
you get hot, you get thirsty, you need to stretch,
you need a bathroom break -- don't get

uncomfortable -- raise your hand, and we'll take a
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break. Even if you don't ask me for a break, we'll
still take one ‘after about an hour and a hélf or two
hours of testimony; we'll take about a 15- or
20-minute break during -the middle of the afternoon.
And we'll probably"go to around 5:00, unless that's
an imposition on anybody. And then we'll see where
we stand. Then we'll have sort of a.conferenéé
between me and you to see what time you want to
start in the morning.

I'1l ask you that when we do take a break or

when y'all are in the jury room, please-don't talk

~about the case, don't start any deliberations. 1It's

not proper until all. of the evidence has'been
presented, final arguments are made, and I've
charged you.

I'd ask that at the first break if you would
please select -a foreperson from the 12 regular -
jurors. -ThevaIepersoﬁ is simply the person who
heads up 'the deliberations, presents any concerns to
me that the jurors may have. 1If you can't do that,
then I'1ll randomly select one.

So wé're going to get started right now with
opening statements by the State and the defendant,
then we'll follow that up with testimony.

Any objections to my opening remarks, by the
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State? .

MR. BELL: ©None from the State, Your Honor.

THE COURT: By the - Defendant?

MR. JOHNSON: No, sir.

THE COURT: Ma'am.

MS. RANKIN: Thank you, Your Honor.‘ May it
please the Court.

THE COURT: Hold on one moment, please, ma'am.

(Brief pause in the préceedings:)

THE COURT: All right. Let's try it again.

MS. RANKIN: Thank you, Your Honor. May it
please the Court.

THE COURT: Yes, ma'am.

MS. RANKIN: ©On January 8th, 2014, law
enforcement responds to the Motel 6 in Cayce on Knox
Abbot Drive to a complaint. When they get there,
the door opens -- they knock several times, the door

opens, .several individuals in there, including the

defendant James Miller, and they can immediately

smell a chemical odor. They clear the room. It's
the defendant and four other‘people in that room.
They're not there for a tea party; they're there to
make meth.

They get a search warrant for the room, they go

in, and they find a plastic bucket with ligquid in it
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that smelled like nail polish remover, Liquid Fire,
Coleman camp fuel, coffee filters, tubing, plastic
drink bottles, lye( muriatic acid, salt, lithium
batteries, instant cold packs. Now, ladies énd
gentlemen, you'll hear from an expert that we'll
have, and they'll tell you how all those components
are used to make methamphetamine.

Now, right up in the middle of all of stuff in

that room is an ID with the defendant's name on it,

"James B. Miller. The defendant, he conspired with

those four people in that room to manufacture
methamphetamine. When law enforcement spoke to him,
he told them, I'm a well-sought-after meth cook.
While he was detained, he threw a wallet behind the
vending machine. When law. enforcement got the
wallet, there was an identification‘in it that said
James Miller, and there was a coffee filter with a
crushed-up white powder in it. They collected that,
sent it off to SLED. |
You'll hear from the chemist and she'll tell
you when she tested it, it came back as
pseudoephedrine, one of the main components for
manufacturing methamphetamine. When law enforcement
asked him about the wallet, he said, I have one like

it.
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Now, ladies and gentlemen, conspiracy, under
the law, doesn't mean a written agreement. It
simply means an understanding, an agreement, between
two or more people for the purpose of committing a
crime; here, manufacturing methamphetamine. It's
just an understanding for them to act together for
their mutual benefit. There's nothing signed. And
I submit to you that we will prove, through the
evidence in this case, that the defendant, James
Miller, did, in fact, manufacture methamphetamine,
and he did conspire with four other people in that
room to do the same, and that he did have
pseudoephedrine that had been altered from it's
original state. And at the end of this case, we'll
come back before you and ask you to find him guilty
on both. Thank you.

THE COURT: Mr. Johnson.

MR. JOHNSON: Thank you, Your Honor. May it
please the Court.

THE COURT: Yes, sir.

MR. JOHNSON: First thing let's do, let's kill
all the lawyers. Who said that? I think it was
Shakespeare, not that I read Shakespeare, because I
don't understand Shakespeare. But Shakespeare wrote

this play and he was talking about this guy who was
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talking to his friend, and they wanted to take over
the government, they wanted to become the
government. And he was complaining and said,-well,
these lawyers, they got their papers and theyfre
always shuffling them around and talking about
people's rights, so we got to get rid of those
lawyérs; because the government is the entity that
takes away the individual rights, rights that
people; according to our system of government and
the ‘constitution, rights that people are born with,
God gave them to you. The government has the power
to limit those rights.

And the government is’'sitting right there.-
That's the government. Having worked as a solicitor
in this courthpuse,'I<can tell you, these solicitors
have great power, they have great rescources, they've
got investigative staff -- Mr. Wilson who is sitting
right there -- they got investigators who carry :
badges and guns, they've got law enforcement
agencies who respond to their request for
assistance, they've got multiple floors of this
courthouse taken over.

They've got all these resources and this power,
and it's to do one basic thing: They've got to make

a decision about prosecuting someone based on
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evidence they receive, and they've .got to make a

decision about whether or not someocne is guilty or

not and should they pursue it. Your ultimate choice

is to question guilt or innocence. The prosecutor
has to make the decision on whether or not to
prosecute.

Now, with all the resources that the solicitors
have, what are they trying to do? Well, they're-
tryihg to take away the basic right. Tﬁé.Judge will
tell you about the presumption of innocence. Now,
my client, James Miller, as he sits right over
here -- and hefs there and he's eating crackers
because he's diabetic. As Mr. Millér sits over
here, he has a presumption of innocence that we're
all born with, according to our system of government
and the theories that God gave it to us. We have
this presumption of innoéence. 'And before the State
is allowed to rip that away fromvany citizen of the
United States, they've got to prove every element,
every charge, every indictment.

So how many indictments do we have?. They've
called two indictments. They've called possession
of crushed pseudoephedrine, which is one charge, and
they've called manufacturing methamphetamine.

They've got to prove both of those.
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But when they go through the elements, understand,
as the Judge wijj instruct you, es You hear the
evidence, yeu;ve got to,decide, did the government
get it right? Because the dovernment -- SOmetimesg
the government Canutell You the ttuth, SOmetimesg the
government can lie to you, sometimes the gomernment
can tel] you sometning they think jg true, byt
they're wrong, because the government 1s made up of

beople,

they could Spray Agent Orange all day long ang it

would bemjust fine, They got that wrong. 71t wasn't

~a good idea, wasn't healtny. That wag the

government made g Mistake, In this Case, the
government is going to ask you to do a little

Juessing game.and‘to buy in to'this theory and the
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testimony of officers.

put I ask you to pay close attention pefore you
allow the government to strip this presumption of
innocence from'my'client. Just remember, every

element of every charge. 1f you feel he's guilty of

- one charge, that doesn't mean he's guilty of both.

He could be not guilty of both, he could be not
guilty of one. That's how it works, the Judge will
explain that. But 1 ask you to focus on, we're
dealing with people; the solicitors and the law
enforcement officers. The'City of Cayce assisted
them. And pegple do make mistakes.

people work these jobs as members of the
government, and they try to do these jobs, but
sometimes they get 1t wrong. 1 ask you €O please
focus on the evidence, and I think the answer will
be clear. Thank you.

THE COURT: You may call your first witnessS.

MS. RANKIN: Thaﬁk you, Your Honor. The State
calls Jonathan Garcia.

"JONATHAN GARCIA

peing first duly sworn, restified as follows:

THE WITNESS: 1 do.

THE CLERK: Once you're seated, state your full

name, spelling your 1ast on the record, pleasée:
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THE WITNESS: Jonathan Garcia, G-A-R-C-I-A.
DIRECT EXAMINATION

BY MS. RANKIN:
Q. What is your rank?
A. Patrolman.
Q. Patrolman:. Officer Garcia, where did you work
in January of 20147
A. I was employed with the City of Cayce Police
Department.
Q. Okay. Where do you currently work?
A. I-work at the Lexington Police: Department.
Q. Okay. -And caﬁ you tell us a little bit about
your'trainihg and experience in law enforcement?
A, I was a patrolman, law enforcement five years
experience. I was also a firefighter. And I was
with the City of Cayce for four and a half years.
Q. All right. And how did you become involved
with this case?
A. We were dispatched to 613.Knox Abbot Drive,
which is the Motel 6, for a complaint.
Q. All right. And when you arrived, who else was

on scene?
A. ° It was myself and Officer Wihlidal.

Q. All right. And what did you observe when you

145



146

10 .

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF JONATHAN GARCIA BY MS. RANKIN

67
got there?
A. We went up to the room 126, which was the room
in question, I knocked on the doqr. There was a
gentleman that opened the curtains and shut the
cuftéins back up.
Q. Did someone open the door eventually?
A. Yes. After a few —- probably minute or two of

us knocking on the door, somebody eventually opened

the door.

Q. All right. And what did you observe about the
room?

A. There were four maies and a female that were
staying there. The room was a mess, there was stuff

everywhere. When they opened the door, I noticed a
chemical odor coming from inside the room.

MR. JOHNSON: 'Objection, Your Honor, based on
previous argument and motion.

THE COURT: Overruled.

By MS. RANKIN:

Q. All right. Officer Garcia, did you enter the
room?

A. Yes, I did.

Q. I think you said you saw four males and a --

MR. JOHNSON: Objection, Your Honor; leading.

THE COURT: Rephrase your question, ma'am.
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BY MS. RANKIN:
Q. How many people did you see in the room?
A, I saw five people in the room; four males and
one female.
Q. Okay. You testified that you smelled an odor.
A. Yes, ma'am.
Q! Okay. And what did that smell like to you?
A. When I went in the room, I smelled —-— like, it
was a fingernail polish remover.
Q. Once you obéerved that smell, what did you do?
A. At that time I told the occupants of the room
to exit the room.
0. Once everybody exited the room, whb else was on

scene with you at that time?
A. At that time, it was Officer Dougall,

Investigator Gleaton, and there were several other

officers.

Q. Okay. Did you assist in the search of that
room?

A, I did not.

MS. RANKIN: I beg the Court's indulgence.
Your Honor, may I approach the witness?
THE COURT: You may.

BY MS. RANKIN:

Q. Officer Garcia, I'm handing you what's been
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marked for identification as State's Exhibits 1, 2

and 3. Can you take a look at those?

A. Yes, ma'am.

Q. Do you recognize those?

A. Yes.

Q. And-what do they appear to be?

A. That was room 126 at the Motel 6 where the

people were staying at.
Q. All right. Has that been altered or
manipulated in any way?
A, No.

MS. RANKIN: Your Honor, at this time, the
State would move 1, 2 and 3 into evidence.

MR. JOHNSON: We'd object, Your Honor, based on
previous argument and motion.

THE COURT: Well, let me see.

All right. Overruled. 1, 2 and 3, subject to
his objections, admitted in to evidence.

(State's Exhibit Nos. 1, 2, 3 admitted in to
evidence.)

MS. RANKIN: Your Honor, permission to publish?

THE COURT: You may.
BY MS. RANKIN:
Q. Officer Garcia, you gave the address earlier.

What county is that in?
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A. Lexington County, the city of Cayce.
Q. Thank you. I have no further questions.
Please answer anything the Defense might have.

THE COURT: vCross?

MR. JOHNSON: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON:
Q. Officer, what did you smell outside the room?
A. Nothing.
Q. Didn't smell anything outside the room?
A. That's right.
Q. Who was with you outside the room?
A. Officer Wihlidal.
Q. INb other officefs?
A. Not atAthat time.
Q. And was Officer Gleaton ever there?
A. Yes, he was.
Q. ~Okay.  And tell me about when you set up a

surveillance of the traffic going in and out of the
room. How many hoursvdid you sit and surveil?
A. None.
Q.  Oh. Huh. Well, tell me aboﬁf JaSon Carroll.
What kind of fellow is Jason Carroll?

MS. RANKIN: Objection, Your Honor; relevance.

MR. JOHNSON: 1I'll rephrase.
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BY MR. JOHNSON:
Q. Who is Jason Carroll?
A. I don't know.
Q. Don't know. Okay. What about security videos

that you tried to obtain from businesses surrounding
the location to show us exactly what happened? Tell
me about all you went through to get those videos.
A. I did not.

0. Did not. Okay. Tell me about all of the
extensive efforts you put forth to fingerprint items
from the motel.

A, Zero.

Q. Zero. Thank you.

Well, surely now, of course, now we're going to
talk about all the testing you performed to find
residue or anything on my client's person related
to --

THE COURT: Mr. Johnson, please ask a question
without all that editorializing.

MR. JOHNSON: Yes, sir.

BY MR. JOHNSON:

Q. Tell me about the testing of my client to find
residue on him from manufacturing methamphetamine.
A. I did not test it, sir.

Q. Oh, okay. Well, what about all of the
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A, Yes, ma'am.
Q. Thank you. Nothing further.

- THE COURT: You may step down.
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witnesses you tracked down, people living at the
motel, who can talk about who's coming and going?

A, I didn;t see anybody.
Q. You didn't see anybody. Well, tell me about
all of the doors you knocked on and all of the
people you interviewed who lived at the motel.
A. None. Just one door, sir.
Q. The one you testified about?
A. Yes, sir.
Q. Not the one on this side or this side, no other
‘rooms?
A. That's correct.
Q. And -- well, you didn't smell anything outside,
did you?
A. Not outside. ©No, sir.
Q. Okay.
MR. JOHNSON: No more questions, Your Honor.
THE COURT: Redirect, if any.
| REDIRECT EXAMINATION
BY MS. RANKIN:
Q. Officer Garcia, the one door you did knock on
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Next witness, please.

MS. RANKIN: State calls William Dougall.

Your Honor, the State would as that Officer
Garcia be released.

THE COURT: Any objection, Mr. Johnson?

MR. JOHNSON: I have no objection to that.

WILLIAM DOUGALL

being first duly sworn, testified as follows:
THE WITNESS: I do.
THE CLERK: Have seat. Please state your full
name, spelling your last on the record.
THE WITNESS: My name is William Dougall,
D-0-U-G-A-L-L.
DIRECT EXAMINATION

BY MS. RANKIN:

Q. Where do you work?

A. Cayce Police Department.

Q. What is your rank there?

A. Currently ambassador public safety officer.
Q. Mind if I just call you Officer?

A. That's fine.

Q. Can you tell me a little bit about your

training and experience in law enforcement?
A. Yes, ma'am. I graduéted the police academy in

2011. 1I've been with Cayce Police Department ever
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since then. As far as my training, Cayce is a
public safety agéncy, so I'm cross-trained as a
firefighter and an EMT within our department.
Q. Officer Dougall, how did you become involved in
this case?
A, I .became involved in this case after there
was —-- after Officer Garcia was dispatched to the
Maste;'s Inn for a report of a chemical odor near
robm 126.
Q. When you arrived on scene, who else was there?
A. Officer Garcia was there along with Corporal
Wihlidal.
Q. All right. What- did you do ‘once you got on
scene?
A. I-noticed that Officer Garcia had already moved
the occupants of room 126 out of the room. I asked
Garcia basically'what -—- Officer Garcia was there
approximately five minutes before I Qas. I asked‘
him to bring me up to speed as far as what had
transpired. Officer Garcia had removed =--

MR; JOHNSON: Objection, Your Honor. This is
hearsay if he's talking about OCfficer Garcia's
statement. |

THE COURT: Rephrase the question.
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BY MS. RANKIN:
Q. Did you go in the room?
A, I did.
Q. What did you observe about the room?
A. I observed it to be in a general disarray. I°
‘went just past the -- just into the room --

MR. JOHNSON: Objection, Your Honor, based on
previous motion and argument.

THE COURT: Overruled.
A. . I went just ovér the threshold of the déor and
basically stood just to the right of the doorway. I
was iooking for any -- anything that would jump out
as obviously being illegal.. And -
Q. Let me stop you right there. Were any

individuals detained when you got there?

A. Yes.

Q. Was the defendant detained?

A, He wéé,

0. And what did you observe about the defendant,

his behavior?

A. Nothing. I don't remember anything
specifically standing out about his behavior. I did
not have any contact with him>at that point. He was
standing outside the room and was being watched by

Officer Garcia. I didn't interact with Mr. Miller
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in the beginning of -- Up to thisg point
Q Did you interact With him laters
A I did
0. What diqg You observe about Bim when yoy did
interact with him?
A, I observeq that Mr, Miller Was -- I hagd placed

Mr. Miller in handcuffs. ‘He was placed into
investigative detention. I bPerformeq 4 bat frisk

for weapons, which is a normal Procedure when
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Q. Qkay . and were you suspicious of that?
A. I was.
Q. and what did you do as @ result?
A. 1 moved Mr. Miller away from the wall and pat

frisked him again pecause My first thought was I
missed a weapon during my first pat frisk and maybe
he's going for a weapon. 1t was Jjust a behavior
that I noticed was very distinct; he was reachindg
for something-

Q. all right. and what else did you observe?

A. As I moved Mr. Miller. away from that corner, 1.
could see & wallet wedged between the soda machine

and the wall right where Mr. Miller had been

standing-
Q. and did you get that wallet?
A. 1 did. I pulled the wallet out from bétwéen

the wall and the soda machine, and - 1 examined it.
Q. officer Dougall, what did that wallet have in
it?

MR. JOHNSON: Objection, YourlHonor, based on
previous argument.

THE COURT: overruled.
A. The wallet contained an identification card
that had Mr. Miller's name; as well as his —— @&

picture of him. It also contained a coffee filter
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that was folded over several times. And as I opened
that coffee filter, I found that in the fold it had
a quantity of a white powder.

MS. RANKIN: Your Honor, may I approach the
witness?

THE COURT: Yes, ma'am.

BY MS. RANKIN:

Q. I'm handing yoﬁ what's been marked for
identification as State's 4 and 5. Do you .recognize
what that is?

A, Yes. These are photographs.of the Wallet, the
identificatipn ;ard, and the coffee filter with the
powder that I found behind the soda machine.

Q. Okay. ‘Have thosé photos been altered or
manipulated iﬁ any way?

A. No. They're a true and depiction of what I
found.

MS. RANKIN: Your Honor, at this time, the
State would move 4 and 5 in to evidence and
permission to publish.

THE COURT: Any objection?

MR. JOHNSON: Just based on previous motions
and objections, Your Honor.

THE COURT: Overruled.

(State's Exhibit Nos. 4 and 5 admitted in to
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evidence.)

MS. RANKIN: May I approach the witness, Your

Honor?
THE COURT: You may.

(State's Exhibit No. 29 marked for

didentification.)

BY MS. RA'NKIN:

Q. Officer Dougall, I'm handing you what's been
marked for identification as State's Exhibit 29.
Does that appear to be the coffee filter?

A. It does.

Q. And who did you give that filter to when you
collected it?-

A. I gave it to Sergeant Gleaton.

0. Okay. Did you alter or manipulate the contents
of that in any way?

A. I did not.

Q. Was it in substantially the same condition when
you took it from the wallet as when you gave it to
Sergeant Gleaton?

A. Yes, ma'am. All I did was I unfoided it. You
can see how this was folded into a rectangle. And
that was put inside of a wallet pocket. I had
unfolded the coffee filter, saw the powder that I

believe was potentially illegal, I refolded the
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coffee filter, and handed it to Sergeant Gleaton in
that condition.
Q. Did you ask the defendant if the wallet was
his?
MR. JOHNSON: Objection, Your Honor;'leading.
THE COURT: Please don't ask leading quesfions.
Rephrase it.
BY MS.. RANKIN:

Qs+ Who did the wallet belong to?

A. I concluded that it belonged to the defendant,
Mr. Miller. It -- during the course of this, after

I found the wallet, I asked Mr. Miller, is this your
wallet, because it was right there where he was
standing. The wallet looked new. It didn't look
weather-damaged like it had been abandoned and left
there for months on end. I think that was my exact
question. It was: Is this your wallet? And his
answer was --

MR. JOHNSCN: Objection, Your Honor, based on
previous motion. |

THE COURT: Overruled.
A. And his answer was, quote, I have one like
that. He never denied ownership of it. He just
acknowledged he had a wallet like that. And then

when I opened the wallet, it had his photo ID in it.
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Q. Did you write a report?
A. I did not.
Q. Why‘didn't you write a report?
A. In hindsight, that's something I should have
done. At thé time I felt like my involvement in
this case was fairly minimal. Sergeant Gleaton, who

is the investigation supervisor and was at the time
of this incident for Cayce Police Department, he has

training, from what I've talked to him extensively,

_experience in dealing with meth labs. Sergeant

Gleaton arrived shortly after I did, said that he
would handle --
MR. JOHNSON: Objection; hearsay.
BY MS. RANKIN:
Q. Officer Dougall, in hindsight, do you wish you

would have written a report?

A. Yes.
Q. Is what you testified to today what happened?

A. Yes, ma'am.
MS. RAﬁKIN: Nothing further, Your Honor.
THE COURT: Cross.
CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Officer, tell me about Jason Carroll.

A. I don't really have any reccllection of him.
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Q. Okay. Tell me about videos that you looked
for -- security videos to show you what happened at
the motel or who was coming-énd going from there.
A, From my experience from my previous responses
to the Motel 6, I don't believe they have a
functioning video surveillance system on the
property.
Q. Oh, you checked all of the businesses adjacent
to it?
A. No, sir. For the property, Motel 6, I don't

believe they have a functioning video security

system.

Q. You checked that day? -

A. No, sir, I didn't check.

0. Okay. And you checked with other businesses-

though right up against thelmotel to see if.their
video cameras were pointing in that direction to see
who's coming and going? |
MS. RANKIN: ‘Objection, Your Honor; leading.

. THE COURT: It's cross-examination. You can
lead on cross—-examination.
BY MR. JOHNSON:
Q. But you did that; right?
A. No, sir.

Q. Okay. And tell me about all the fingerprints
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you tried to pull off all this evidence they're
talking about.

A, I'm not a crime -scene investigator. 1I've never

recovered fingerprints. That's left to

investigators. I responded as a patrol officer.

Q. Okay. Did you interview people?
A. I spoke with --
Q. That's part of your job though; right? You

interview people?

A. In some.points, .yes.

Q. Okay. Tell me about all of thebresidents at
the motel that you knécked on their door and tried

to interview about this.

A, I didn't speak with anyone in adjacent motel
rooms. |

Q. Did you attémpt to?

A. No, sir.

Q. All right. And tell me about the surveillance

you conducted sitting outside the motel room to see
who stayed there.

A. We didn't conduct surveillance. We responded
to a complaint to that specific room.

Q. Okay. And what was the name of the person who
called in the complaint?

A. I believe it was dispatched as an anonymous



10
11
12
13
14
15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION OF WILLIAM DOUGALL BY MR. JOHNSON

84

call. We never met with the complainant. And when
I arrived, the person who called was not on scene at
the same time I was.

Q. So it wasn't Jason Carroll?

A, I don't specifically remember who the
complainant was.

Q. Harder to remember things when you don't record
them in some way?

A. It can be at times. There's certain events --
you know, this was a more unique incident‘that I —--
I can't tell you was it cloudy or sunny that day, I
can't tell you the exact témperature. I remember
good bits of this case. I don't remember every
minute detail.

Q. But I didn't ask about a weather report. I'm
talking about when you showed up —-- you don't know
who reported the smell or manufacturing'meth;_
cofrect?. |

A. No, sir. That call was taken by dispatch and I
responded to it.

Q. And as a law enforcement officer, you guys have
got body mics, you've got individual handheld
recorders, you've got video cameras in your cars,

you've got all sorts of recording devices, don't

‘you?
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A. We do have some recording devices, yes, sir.
Q. And how many of those did you employ to try to
use when you were talking to my client about this
vital piece of evidence you talked about behind the
Coke machine? Because you wanted to get that
recorded; right?

THE COURT: Ask one guestion at a time, please.

BY MR. JOHNSON:

Q. Tell me what you did to record it.

A. I don't believe we had our recording devices
activated.

Q. So you had them, but they were not activated?
A. Yes, sir.

Q. Gotcha. So did you attempt -—- well, was that

the last conversation you had with my client?
A. Yes, sir.
Q. Okay.
MR. JOHNSON: No more gquestions, Your Honor.
THE COURT: Redirect, if any.
MS. RANKIN: Nothing from the State, Your
Honor.
THE COURT: All right. You may step down.
All right. Ladies and gentlemen of the jury,
I've got some news that stresses me about as much as

it's going to stress you. But it is what it is.
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I'm trying to do two things at once, and sometimes
that backfires on you.

My jury who is deliberating has asked to have
certain testimony replayed from the.trial,-and I
suspect it will take about an hour and half to hear
it. And they have to come out here to hear it.
This ié.the only way I can do it. I can send you
home til tomorrow morning, I can let you take a -
break til about 3:30 or 4:00 and.we can come back
and keep géing. I'm sorry. TIt's just one of those
things that's happening and I have to take care of
it.  What's your pleasure?

JUROR: - Kéep going. We're here now.

THE COURT: I can't keep going now, I got to --

JUROR: No? no. We'll stay.

THE COURT:- All right.

- (Brief pause in fhe proceedings;)

THE COURT: All right. Call that witness out
of order.

MR. BELL: At this time, the State would call
Ms. Doris Yarbrough. |

DORIS YARBROUGH

being first duly sworn, testified as follows:
THE CLERK: Once you're seated, state your full

name, spelling your last.
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THE WITNESS: Doris Yarbrough,
Y;A—R—B—R—O~U—G—H.
DIRECT EXAMINATION
BY MR. BELL:
Q. Ms. Doris, do you have another name that you go
by?
A, I go by Dotie.
- Q. Ms. Dotie, who are you employed by?
A. I'm employed with the South Carolina Law
Enforcement Division, also knownjés SLED.
Q. How long have you Eeen with them?
A. Just over seven Years.
Q. And what is your title . there at SLED?
A, I'm a forensic technician in the evidence
control department.
Q. Okay. What does that mean?
Al We receive package and transfer evidence that's
submitted for forensic analysis from officers
throughout the state of South Carolina.
Q. What is your overall objective in that job?
A. To receive package and transfer evidence.
Q. Do you keep logs?
A. It's electronically monitored. It's logged in
through our computer system and followed -- and each

case 1is given a unique barcode, which we refer to as
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the 1ap Number, ang it is electronically monitored

by that label,

A. That would bpe Correct,

Q. And, uMs. Dotie, I'm going to hand YOu what'g

for me

A May 1 look at My noteg?

Q Yes, ma“'am

A This yellow label indicates the lap Number that

Package?
A I do
Q Now, what jg the control Number ¢op that
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evidence with that lab number, did you keep & log
recordlng its movements through SLED?

A. Each time it was moved —— ONCe it was 1ogged
in, it's controlled by the computer, then it's
transferred to —— 1 put it in’—— we have a special
drug evidence intake storade€ that's @ secure,’
1imited-access anit. And it's placed there until
it's requested for analysis.

Q. Now, did you"bring a copy of that log with you
today?

A. 1 have it right here.

Q. 1s that 1log something you keep 1in the ordinary
course of your pusiness?

. 1t's within our compﬁter system.

Q. Ane-were.you able to pull that off and bring it
with you?

A, 1 was.

Q. Now, how do you Kknow that chain—of—custody form
matches that piece of evidence 1 Jjust handed your
state's No. 297

A. 1t has the same number as this yellow parcode
label.

0. And, once again, would you read that 1abel into

the record?

A. It's L-14 -~ which L is 1ab and 14 is the year
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tha£ it was submitted -- and the number that goes
with it i§ 01941.

Q. Now, when did you receive State's No. 297

A.  February 10th of 2014. |

Q. And do you reécall who you received it from?

A. I received it from Darwin Weaver of the Cayce
Department of Public Safety.

Q. -~ And where did you retrieve it from?

A.  He presented it for submission.

Q. Does that mean -- was that a personal transfer?
A. Yes, it was.

Q. After you took custody of it, where did the

package -go then?
A. . I then transferred it to our drug evidence

intake storage. ' - .

Q. Did it ever leave storage after you put it
there?
A Not until it was requested by the forensic

scientist for analysis.

Q. And who transferred it at that point?

A. That would be Patricia Crooks.
Q. Now, who is Patricia Crooks?
A, She's now retired. She was our part-time

. evidence room custodian at the time.

Q. Did you personally know Ms. Crooks?
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A. I did.
Q. And do you know what her title was?
A. Evidence room custodian.
Q. Did she have the same duties as yourself?
A. She did not log in evidence, she just received

\

it back from the analyst and placed it in storage to
be stored or she transferred it back to them for

forensic analysis.

Q. Was she authorized to handle the evidence?
AL . Yes, she was:
. Q. ~After Ms. Crooks pulled it out of evidence, who

did she turn it over to?

A. She gave it to the forensic scientist, Willie

Smith.
Q. Do you know why that was transferred?
A. They would send a request to each one of us --

there are three other log-in technicians as well as -
a part-time evidence room fechnician -- requesting
to pick up particular cases. She'll take that list
and go and pull fhat-evidence and respond with the
e-mail that they may come down and pick up their
evidence.

Q. Now, ultimately, was that piece of evidence

returned back to Cayce?

A. It was.
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Q. And do you have record of when that was?
A. March 11th of 2014.
Q. Now, aside from your name, Ms. Crooks' name,

and Mr. Smith's name, are there any other names on
that chain-of-custody log that touched the evidence?
A, There are not.

Q. Do you recognize all of the names on that

chain-of-custody form?

‘A. T do.

Q. Are they all authorized to handle evidence?
A. They are.

MR. BELL: I»beg"the Court's indulgence.
Nothing further.
THE COURT: Cross.
MR. JOHNSON: Just briefly, Your Honor.
CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Ma'am, yoﬁ have no idea of telling where this
item was at or who possessed it prior to the record
of the officer dropping it off; correct?
A. No, I do not.
Q.  And does SLED have the ability to analyze
fingerprint evidence to determine who touched what?
A. They do.

Q. Are you aware of any requests made to your
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1 agency regarding this case about fingerprint

2 analysis?

3 A. No, sir.

4 . MR. JOHNSON: Thank you, Your Honor. No

5 further questions.

6 THE COURT: Any redirect?

7 ‘ MR. BELL: Nothing on redirect, Your Honor.

8 We'd request Ms. Dotie be released.

9 MR. JOHNSON: No objection.

10 THE COURT: All right. They want to hear it
11 all, so that takes us to 4:30. What time do you
12 want to start in the morning? 9:00?2 9:30? 10:007?
13 THE JURY: 9:00. ‘

14 THE COURT: I'm sorry. It's just out of my
15 ‘- control. I was trying to maybe get too much done.
16 | We should be able to finish it tomorrow,

17 shouldn't we, gentlemen?

18 ‘MR. BELL: The State believes so,- Your Honor.
19 _ THE COURT: Well, let me ask you this: If we
20 ‘ get to 4:30 or 5:00 tomorrow, do you want to keep
21 pushing, stay over a little later tomorrow, or come
22 back Friday? We'll talk to y'all. All right.

23 We'll see y'all bright and early in the morning.

24 Don't discuss the case, don't allow anyone to

25 discuss it with you, and don't deliberate. Thank
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y'all and I'll see you in the morning.

(The jury exits the courtroom at 2:07 PM.)

THE COURT: Ail'right. We'll stand at ease
with y'all until 9:00.

(Trial in recess for the day at 2:08 PM.)

(The following proceedings were held November
5, 2015, beginning at 9:02 AM.)

THE COURT: 1Is the State ready to proceed?

MR. BELL: The State is ready, Your Honor.

THE COURT: 1Is the Defense ready to proceed?

MR. JOHNSON: Defense is ready, Judgef

THE COURT: All right. Bring the jury in,
please.

(The jury enters the courtroom at 9:03 AM.)

THE COURT: Who is the foreperson?

THE FOREMAN: Me, number 87.

THE COURT: Mr. Johnson? Good morning. We
made the right call yesterday afternoon; we didn't
finish listening to the testimony until way after
5:00. So it would have been a long.way for you. I
think you made the right call. Sometimes the jury
wants to rehear testimony. But fwo and a half hours
of re-listening to testimony you just heard weighs
on your patience a little bit. But we got through

it and we did fine. I'm sorry it didn't go the way
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we wanted it to with y'all yesterday. So we'll keep
going.

You may call your next witness.

MS. RANKIN: State calls Findlay Wihlidal.

FINDLAY WIHLIDAL

" being first duly sworn, testified as follows:

THE WITNESS: - I do.

THE CLERK: Have a seat, sir. - Once you're
seated, state your full name, spelling your last on
the record, please.

fHE WITNESS: Findlay Wihlidal,
W-1-H-L-I-D-A-TL.

DIRECT EXAMINATION

BY MS. RANKIN:

Q. Officer Wihlidal, where do you work?

A, Cayce Public.Safety.

Q. And how long have you been there?

A. Eleven years.

Q. And what do you-do there?

A. I'm an SRO at this time.

Q. What were you doing at the time of this case?
A. I was an MPSO, officer on the road.

Q. How did you become involved in this case?

A. Through a céll through dispatch.

Q. Okay. And where did you respond?
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A. The motel -- was it motel -- I can't remember
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the name of it. It used to be Master's Inn and then

they changed it shortly after.

Q. And who was on scene when you got there?
A. Officer Garcia.
Q. All right. And what did you and Garcia do when

you got there?

A. Knocked on the door. Through the complaint
that we had, there was.-a suspicious odor. Knocked
on the door, and an individual came to the window

and put the curtain back. He finally opened the

-door after we knocked and few times. And.at that

time, I smelled a very strong odor coming out the

door.

Q. And what did that smell like to you?

A, More like nail polish remover.

Q. Okay. It was a strong smell?

A. Yes, ma'am, 1t was. |

Q. Did y'all go inside ﬁhe room?

A. Yes, ma'am, we did.

Q. What did you observe when you went inside the
room?

A. The room was very befuddled, kind of a meés.

There were five individuals sitting there, one

female and four males. Garcia went in before I did.
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At the time when we walked in, a young lady started
going towards the bathroom, and I asked her to stop.

We wanted to know what was going on in that room at

that time.

Q. Okay. What did you observe about their
behavior?

A They were very nervous. You know, they were

kind of looking at each other, staring at each
other, they didn't really want to look at us. And a
couple of people were -- not shaking violently, but
they were trembling mofe than anything.
Q. Okay. At the time that you saw these people in
the room behaving nervous and you smelled that
smell, what did you do next?
A, Well, Garcia walked to the back of the room and
he saw a coffee pot --

MR. JOHNSON: Objection, Your Honor.

THE COURT: Sustained.

Disregard that, ladies and gentlemen.
BY MS. RANKIN:
Q. Just testify to what you did.
A. Okay. When I went in there, like I said, the
young lady started going back into the bathroom, and
I stopped her. And Garcia was in the back, and I

started walking to the back, and the smell became
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much stronger at that time.:
Looking around, there was a -- kind of a white
tub, like a pail, you know, where you put ice in it,

and the smell was very dominant in that area. It

was right in the corner by the bathroom. It -was

a -- kind of a bluish color.

Because the smell was so strong -- we're also
firefighters. And I've been in places where that
smell was very ominent, so we asked everybody to
come outside. We didn't know what was going on.
With the_nervousness pecple looking at each other,
énd that smell being very strong and something I've
smelled before, we thought it would be safer to take
people ouﬁside the réom.

Q. Okay. So once yéu got outside the room, did
you speak to the defendant?

A. I did. I did. When we brought him outside the
room, the young lady, we sat her in the chair. She
was not feeling well. And then the foﬁr men were
lined up. The motel is kind of strange. It was on
the inside of the motel, and there's a wall that had
a éoke or Pepsi machine there. And the gentlemen
were all kind of standing out front of there away
from the room, and I was standing beside Mr. Miller.

Q. Okay. And you said you spoke to him?
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A. I did, just in geheral convérsation, basically
like, how are you doing, da, da, da, just general
conversation. After some time, maybe, I don't know,
maybe five or six minutes of just chatting,
basically nothing, I don't know hoﬁ it came up, but
he had mentioned that --

MR. JOHNSON: Objection, Your Honor, on
previous motions and arguments.

THE COURT: Overruled.

You may answer:
A. He had just come up with the .comment that he
was a sought-after cook; meth cook. And I kind of
looked at him and thought that was very strange why

he would say sométhing like that.: And I don't know

~if it was in a boasting way or not. I really don't

‘remember. But that comment did come up. .And =--

Q. So let me stop you ‘there.
A, Sure.
Q. That comment, was that in response to any of

the questions you asked him?

A. No, it wasn't.. Like I said, it was just in
general conversation. I never asked him any
specific questions on anything. When we have
different people out like that, to make conversation

just to make people feel at ease -- now, a lot of
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people, when a police officer comes into their room,

they certainly don't feel comfortable.ﬁlYou know,

they see a police officer and, oh, my goodness, yu

know. Just to make people seem more comfortable,

you just chat with them, maybe about the weather or
how the Gamecocks are doing,'whatever, you know,
just general conversation.

Q. Okay. After he made that comment to you, did
you continue to talk with-him? |
A. . Not really. I think we might have said a
couple words after that. But the conversation kind
of ended. There was other things going on, so --

Q. Did you have any further involvement in talking

with the‘'defendant or searching?-

A. No, ma'am. It was coming to near the end of
the shift and we're all about to get off, and other

people, I guess, came.

Q.. _Did you do a report in this case?

A. No, I didn't.

Q. In hindsight, do you wish you had?

A. Yes, ma'am, I do.

Q. All right.A So that's a mistake that you @ade?
A. Yes, ma'am, it Qas.

Q. All right. But you're owning up to it?

A. Yes, ma'am.
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Q. And what you testified to today, that's what
happengd?
A. Yes, ma'am.
Q. Thank you.

THE COURT: Cross.

MR. JOHNSON: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON: |
Q. Officer, in investigating a potential meth lab,

does it matter i1f somebody says they're a meth cook?
Isn't that important?

A, I think if somebody tells me they're a meth
cook, it could be important. Yes, sir.

Q. And investigating a meth lab is really

important, isn't it?

A. To investigate it? Yes, sir.

Q. As evidence?

A, Yes, sir.

Q. So to record that statement would be pretty

vital, wouldn't it?

A. It would be.

Q. 2nd you've got recording equipment just like
other officers, don't you?

A. No, sir. We -- I'm sorry. I did at that time.

I currently don't have that now. But, yes, sir.
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Q. Okay. And you chose not to use it?
A. I didn't put it on. No, sir.
Q. And tell me about all the people you knocked on

doors looking for witnesses right next to this room
in your investigation.

A.” No, sir. I didﬁ't knock on'anyvother door.

Q. Ckay. Well, tell me about your surveillance of

the room to determine who was staying there.

A. There were five people in. the room and we took
all five out. Yes,'sir;
Q. I'm talkihg about surveillance where you

watched the room to see who was coming and going.
A. No, sir. We never watched the room. We got a
call from dispatch saying there was an odor coming
out of a room, and that's what we went to
investigate. |

Q. Oh, so tell me about ybur interview with

Mr. Jason Carroll.

A. Jason Carroll?

Q. Do you even know who that is?

A. No, sir.

Q. Okay. Well, tell me about all the videos from.

other businesses across the street that might have
cameras and all the people you talked to to get

those videos. Tell me about that.

181
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A. I have no idea, sir. I didn't investigate the
situation: I was the road officer that goes and
takes care of the situation right there. And then
we have an investigation department that does the
investigation.

Q. OCkay. Do you have statement forms that you
keep as a law enforcement officer?

A. Yes, sir.

Q. -Show me the statement form where you had my
client write down that he was a meth cook, a famous

meth cook.

A. Nos, sir. I didn't have any statement form.
Q. You didn't use any statement form?

A. Exactly.

Q. Okay. " And tell me about where you checked for

fingerprints on all these items you saw to make sure
who Qas handling -- who was making the meth.
A. Sir, I don't do that. Investigatioﬁ comes down
and does that.
Q. Okay.

MR. JOHNSON: No more questions, Judge.

THE COURT: Redirect?

REDIRECT EXAMINATION

BY MS. RANKIN:

Q. Officer Wihlidal, the motel that you responded



10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

25

DIRECT EXAMINATION OF JAMES GLEATON BY MR. BELL 183

104
to, is it in Lexington County?
A, Yes, it is. It's city of Cayce.
Q. And your job is not necessarily to investigate,-
Cit's to respond.to calls as they come out;vright?
A. No. Again, we go to the situation, take care

of the situation. But the investigation part is
through investigations; they actually go and
investigate it.

MS. RANKIN: Nothing further.

THE COURT: You may step down.

 Next witness, please.

MR. BELL: Thank you,. Your Honor. At this

time, the State callstimmy Gleaton. -

.JAMES GLEATON

being first duly sWorn, testified as follows: -
THE WITNESS: I do.

THE CLERK: Once you're seated, state your full

. name, spelling your last on the record.

THE WITNESS: My name is James Gleaton,
G-L-E-A-T-0-N.
DIRECT EXAMINATION
BY MR. BELL:
Q. Sergeant,‘who are you employed by?
A. I'm employed by the Cayce Department of Public

Safety.
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Q. How long have you been with them?
A. Approximately three years.
Q. In what capacity are you currently employed by
Cayce?
A, I'm the sergeant over the criminal
investigations division. .
Q. What exactly does that-mean?
A. I supervise investigations, narcotics,
evidence, victims aésistancé} and ‘the school
resource officers for the department of public
safety.
Q. Do you have any other law enforcement
experience? .
A. I do; approximately 18 years' worth.
Q. And what departments wére those witﬁ?
A, I started out with the City of Orangeburg in

the '90s, worked there until I came to the Lexington
County Sheriff's Department. Here, I served as a
patrol officer and then was assigned to the
narcotics enforcement team; served three years
undercover on the narcotics enforcement team. After
that, I began running the meth response team for
Lexington .County.

And then I left, went overseas to Afghanistan

to work for the Department of State International
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Narcotics Enforcement Bureau, and then came back
here and worked with Lexington County Health
Services District Police Department as a supervisor
there, and then over to Cayce for the criminal
investigations division.

Q. Now, you mentioned working meth. Have you
responded to meth labs as a part of your job?

A.. Yes, sir._ |

Q. Do youkknow approximately how many you've
responded to? |

A. I'd say roughly 200 or more meth scenes I've
been on or worked.

Q. . Now, are you actually involved in dealing with
the meth labs when you arrive, or do you just
document them and report them to someone else?

A. "I can do all of it. I document what we do, I
supervise people who go in and actually process
theﬁ. I actually go in and process the labs -- I
have spééific training to do that -- and basically
articulate and look at everything we've got to see
what they're doing.

Q. Can anybody on the police force respond to a
meth lab and handle it?

A, They can respond to it, but it's very

restrictive on who can handle a meth lab.
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Q. Why is that?
A. Because of the dangers of the meth lab and what
it poses and all the chemicals.
Q. Now, have you received any specific training in
dealing with methamphetamine lab?
A. Yes, I have.
. Q. And does that training authorize you to handle
meth labs?
Af It does.
Q. Tell us about that training.
A.  Basically, the training involves learning how

the process works. You're basically taught then on
each chemical as far as how they smell, what their
reactions are, what the volatilities are, what type
of protection you need from what chemicals it is
that they're using.

Q. How much training have you received.

specifically relating to meth and meth labs?

A. Approximately 170, 180 hours specific to meth
labs.

Q. And who are those courses provideq by?

A, Through several different national

organizations as well as state organizations.
Q. Are the methods that you've been taught and

qualified under nationally accepted methods?
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A. Yes, sir, they are.

Q. Is there any dispute about those methods?
A ‘No, sir. ©None that I'm aware of.

Q. - Do youAhave certifications on.these courses

that>you went to?

<A; I do, yes, éir.

Q;, Are you up to date on'all of your
certifications?

A. Yes, sir.

'Q. Ail of those ceftifications éulminate in

qualifying you as what?

,A;; "As -a meth’ tech.
Q. And that'simply,means What?
A. That means that I+ have, under. OSHA's

guidelines, the ability to go in and dismantle and

‘render safe any type of meth labs that aré

bperational.

Q.A ‘As part of that training, do they educate you
on the components typically involved with

manufacturing methamphetamine?

“A. Yes, 'sir, they do.

Q. Do they teach you various methods used to’
manufacture methamphetamine?
A. They do.

Q. Do they train you on how to safely handle

187



188

10
11
12
13

14

15

16
17
18
19
20
21

22
23
24

25

DIRECT EXAMINATION OF JAMES GLEATON BY MR. BELL

109
thinés related to manufacturing methamphetamine?
A, They do.
Q. Do.you have to wear any special gear when
dealing with these situations?
A, We do, depending on the situation, . yes, sir.
Q. What kind of gear is that?
A. It could be anything from an APR, which is an

alr purifying respirator, to an SCBA, which is a
self-contained breathing apparatus, and a Level B
suit or a Level A suit if needed} or Tyvek suits.

It just depends on what's present.

Q.  And why are those pieces of equipment
important? -
A. Because the chemicals, when they mix them,

there's several types of hazards; one,is what you
breathe in, what you may touch; you may get it on
your skin just inadvertently, you know, bumping into
something, so we have tQ.wear a lot of gear to
protect ourselves.

Q. In 2014, last year, did you have reason to

respond to the Motel 6 in Cayce?

A. I did.
Q. And what county is that in?
A, It's in Lexington County, South Carolina.

Q. Is that within Cayce Department of Public
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Safety's jurisdiction?
A. It is.
Q. Do you happen to recall the address of that
hotel?
A. I want to say -- it's on Knox Abbot Drive.
maybe.
Q. What was the reason for your response that day?
A. Well, I was actually out with another

investigator. We were working on a different case

~and we heard the road patrol was dispatched to a

possible meth lab at room 126 at the Motel 6. So
knowing I'm the one that's ‘going to- respond to it, I
just finished up what I was-doing and we headed in

that direction.

Q. Did you respond to that call?
A. I did.
Q. How long after the call came in did you arrive

on scene?
A, I want to say probably five, maybe ten minutes
tops. It wasn't very long. They had just removed

the people from the room when.I drove up.

Q. .When you say‘they, who?
A. Officer Wihlidal and Officer Garcia.
Q. Now, who was the highest ranking officer -on

scene at that point?

189



190

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DIRECT EXAMINATION OF JAMES GLEATON BY MR. BELL

111
A. At that point it would have been me.
Q. How many people on scene would have beéeen under
your command? |
A. Probably five or six at that point.
Q. Now, upon arrival, where did you pull your
vehicle up to?
A. There's a breezeway where they were. They were
in -- actually, at. the end of the breézeway. I
pulled up on the other end of the breezeway.
Q.- Just té clarify, when you say they, afe you
speaking about law enforcement? |
A.- The law enforcement officers, yes, sir.
Officer Wihlidal and Officer Garcia.
Q. And were those officers already at the
complaint area?
A, Yes, sir.
Q. Do you recall if there was a particular room
that you Were sent té respond to?
A. I think it was room 126.
Q. And is that- the room that the officers were
gathered around?
A. Yes, sir.
Q. Had they already made contact with the room?
A. They had. They already made contact with

several indiViduals and had them outside.



10

11

12

13

14

15

16

17

18
19
20
21
22
23
24

.25

.DIRECT'EXAMINATION OF JAMES GLEATON BY MR. BELL 191

112
Q. Do you recall how many individuals you saw?
‘A, I think it was four men and one woman.
Q.v. Were they invhandcuffs at that time?
A. I don't bélieve they werevin.handcuffs.at‘that
pbint.
Q. Now, as you ‘approached those individuals and
your officers, anything out of thévordinary catch
'yéur attentipn? |
A. I did émell"an odor'initially when‘I first got

out “of my'vehiéle, which is probably, you know, 20 *

_dr:éo feet from where they were. My original

1

thought was it was a chemical odor.  ‘And I couldn't

exactly‘distinguish it at that point. And as I gotf>

to the room, I was able-to distinguish the smell

onceé I got, you know, right.there where the door was: -

open. v
fQ" ~Very generally, did that smell ring ény bells -
“tb you? | |

A. Absolutely. The smell -- there are.certain

smells that we're taught that are consistent with

methamphetamine production or the chemicals used in

ﬁethamphetamine. This one was spot-on. It smelled
just --
0. Is there —--

A, -- like a nail polish -- I'm sorry.
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1 Q. Is there a household item that that smell is

2 ' attached to?

3 A. Yes, sir.

4 Q. And what is that?

‘5 A, Nail polish.

6 Q. ‘Now, as you approached and that smell became

7 stronger, was it overwhelming? Was it faint? How"

8- _ :strong was the odor at that point?

9 A. It was pretty strong at the door. But as I
-iOm" . walked in -- first thing I did was stop and ask

11 - Officer Garcia, what did you see, what do you have,
127 ' because they had already removed everybody, which
13 - tells me fhey saw something; . And he immediately

14 said -- |
*15.- : | MR. JOHNSON: Objection, Your Honor; hearsay.
16 - THE COURT: Don't testify about what he said.
17 A. And once he gave me the information on what hé
18 saw, I asked him ﬁo point it out to me, and ﬁeﬁdid,'
19 which is the white container that‘was on top of

20 the --

21 Q. Let's siow down.

22 ~A. - I'm sorry.

23 Q. You approach room 126. Do you enter the room?
24 y:\ I did not enter until after I spoke with

25 Officer Garcia.
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Q. Do you eventually go into room 1267
A. Yes, sir. |
Q. Who was in that room?
A. At that point, no one was in there.
Q. Why would they have been evacuated out of that
room?

A. The officers had concerns based on what --
MR. JOHNSON: Objection, Your Honor; hearsay._
THE COURT: = Don't testify about what other
people said. As a result of what you learned, what
did you do?
BY MR. BELIL:
Q. Are you trained to remove people from a room
when you have a chemical odor --
MR. JOHNSON: Objection, leading.
THE COURT: Overruled.
A. Yes.
Q. As you went into room 126, how did you go abéut
canvassing the area?
A, The first thing I do is look around, don't
touch anything, just visually looking to see any

items that may contain chemicals. And when I

noticed certain items that I thought were
MR. JOHNSON: Objection, Your Honor; opinion.

THE COURT: What?
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1 MR. JOHNSON: Opinion testimony based on
2 , previous argument and motion. I believe he's about
3 to go into opinion testimony about these contents.
4 He's talking about some substance in the room and
5 what it might be.
6 MR. BELL: Your Honor, he testified that it
7 smelled like nail polish remover. There was no
8 objection at that time. "We're not asking for any
9 further information on that topic right now.
10 : THE COURT: You can answer it.
11 A. I saw items that were consistent with what we
12 " would normally find associated with meth labs.
13 - Q. And is that based on all of your traihing as a
14 meth tech?
15 A. Yes, it is.
16 MR. BELL: I beg the Court's indulgence.
17 ~ 'BY MR. BELL:
18 - Q. Sergeant --
19 MR. BELL: Your Honor, permission to approach
20 | the witness?
21 ' THE COURT-: Yes, sir.
22 BY MR. BELL:
23 Q. Sergeant, I'm handing you a series of photos;
24 State's 17, 16, 15, 14, 13, 12, 11, 10, 22, 21, 20,

25 19, 18, 8, 7 and 6. Would you please review all of
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those pictures. And at this point, do not comment
on them aside from reviewing them. Once you've had

a chance to look at them, please let me know.

A. Okay.

Q. Have you had a chance to review tﬁose,‘sir?
A.  Yes, sir.

0. Are - -those pictures from the scene on January

8th of last year?

A. They are.

Q. .And were you present when those pictures were
taken?
“A.. T was.

Q. Do they'fairly and-accurately represent

everything that was found on that evening?
A. Yes, they do. Some  of them they're moved from

the original spot.

Q. Who moved them?
A, I did.

Q. Are they in substantially the same condition as
you found them? |

A. They ére.

Q. NOQ, when you went into the bathroom, what did
you see in there immediately?

A, The first thing I saw was the white container

up on top of the -- I believe it's the coat rack

195
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that Officer Garcia had told me about it.
Q. Could you tell if there was anything inside of
it?
A, I could. It had a liquid in it with a blue
tint. You could see it through the side of the
container.
Q. Did you take that bucket and do anything with
it?
A. I had -- because I'm a little shorter and it

was high up, I had Officer Garcia grab it and hand
it down to me.
Q. I'm handing you State's 6. Does that reflect
the iocation of that bucket -when you found it?
A. Yes, sir.
Q. State's 7, is that ultimately where you
relocated that bucket to?
A. It is.
MR. BELL: Your Honor, at this time the State
would move State's 6 and 7 in to evidence.
THE COURT:' Any objection?
MR. JOHNSON: We'd object based on previous
argument and motion, Your Honor.
MR. BELL: Do you wish to see them,. Your Honor?
THE COURT: Yes. 'But is that the argument of

prejudicial or probative?
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MR. JOHNSON: These were based on the motion

that was filed, Your Honor, regarding search warrant

and case law related to the search.

THE COURT: All right. Overruled.
MR. JOHNSON: Just for those two photos.
THE COURT: That's right, just 6 and 7.

MR. BELL: Your Honor, permission to publish

State's 6 and 77

THE COURT: Certainly.

(State's Exhibit Nos. 6 and 7 admitted in to

evidence.)

BY MR. BELL:

Q.

Sergeant, I'm showing you State's 6. Are you

able to see that?

A.

A.

Q.

Yes, sir.

Is that the bucket that you located?

That is. |

Is that the exact location you located it in?
Yes, sir.

And what room is that in at Motel 67

That's in room 126.

Okay. For clarification's sake, please circle

with that laser pointer the item you're referring

to.

A,

That one right there (indicating).

197
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THE COURT: That's exhibit what?
MR. BELL: 6, Your Honor.
THE COURT: Thank you.
BY MR. BELL:
Q. Sergeant, I'm now showing you State's 7. Is

that where you ultimately relocated that bucket to?
A. . Yes, sir.

Q. The liquid inside of that bucket, is that in

" the same condition as when you found it?

A. It is.

Q. Did you pour anything in that bucket éfter you

found it?

A. No, sir.

Q. And what tint did you say that liquid had?
A. It has a bluish tint to it.

Q. After pulling thét bucket out, what did you

continue to do?

"A. To go back into the room and continue to look

for other items that were related to manufacturing
or other chemicals.

MR. BELL: I beg the Court's indulgence.
BY MR. BELL:
Q.. Now, did you agree with removing the occupants
from the room at that point in time?

A, Yes. Actually, once I went in there and viewed
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the stuff, I told everybody nobody was allowed back
in the room.
0. Based on that finding, did you obtain a search

warrant?

A, I did, yes, sir.
Q. .How long did it take for that to come back?
A. It was probably about 30 minutes or so, maybe a

little longer.

Q. Ultimately, who executed the search of the
room?

A. I did, once the search wa;rant was obtained.
Q. Was anybody else with you? |

A; Not for the first part of it. Detective

Pereira did come in a little bit later.

Q. And is Detective Pereira a meth tech?:
A. He is.
Q. Were any non—meth techs presenﬁ in the room?
A.  Not insidevthe room, no, sir.
Q. Did you have to dawn protective gear?
A, I did. An APR with Nitrile gloves was what I

chose to use that day.

Q. What are Nitrile gloves?

A. Nitrile gloves are a specific type -- basically
yéur normal rubber gloves, but they're specific

because the Nitrile, the chemicals can't eat through
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them.
Q. Can you spell that word for us, the Nitrile.
A. N-I-T-R-I-L-E.
Q. And the purpose of those gloves is to protect
you from what?
A, From the chemicals.
Q. And the APR, what is the purpose of that item?
A. It's for the fumes or any gases that may be
present in the room. It just keeps us from
ingesting them.
Q. Does the process of manufacturing
methamphetamine yield dangerous fumes?
A. It does.
Q. NoQ, did your search yield any other items or
components from that room?
A. It did.
Q. Go ahead and start telling us what you recall
seizing that seemed suspicious to you.
A. The first thing after the white bucket that I

saw was a coffee pot that was inside of like a
Walmart bag. And as soon as I opened the bag up —--
this was before I actually had my APR -- I could
smell the same smell of nail polish coming from it.

So I left it alone until I got everything on that I

needed on, and then went in and found the coffee
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pot, I found Liquid Fire, which is sulfuric acid,

found --

MR. JOHNSON: Objection, Your Honor. -It's

opinion, Your Honor, if he's talking about the

content of some canister of some liquid. He said it

contained sulfuric ‘acid. I'm objecting to him
offering his opinion.

BY MR. BELL:

Q. Sergeant, through your meth tech training, are-

you trained to identify the different components

used in manufacturing?

A. I am.

0. Did ——-the Liquid Fire bottle that you found,

was it labeled what it was?

A. It was.
Q. What was it labeled as being?
A. Liquid Fire, which is sulfuric acid.

MR. BELL: I beg the Court's indulgence.

THE WITNESS: Do you want me to continue with

what else I found?

MR. BELL: Just one moment.

Your Honor, at this time, the exhibits that

were moved for State's identification purposes

through Sergeant Gleaton, we would move those in to

evidence at this time.
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THE COURT: Any objection?

MR. JOHNSON: Your Honor, I'm objecting, and
I'll just read the exhibit numbers, if you don't
mind. This is.l7, 18, 19, 20, 21, 22, 10, 11, 12,
13, 14, 15, 16, and 8. 1I'm objecting to those based
on previous motion and argument, Judge.

THE COURT: Overruled.

(State's Exhibit Nos. 8, 10-22 admitted in to
evidence.)

MR: BELL: Permission to publish those items,»
Your Honor?

THE COURT: You may.
BY MR, BELL:
Q. Sergeant, I'm showing you State's 12. What is

that a picture of?

A, That is a bottle of Liquid Fire.

0. Is that the item that you found in that room?
A. It is, yes, sir.

Q. Do you recall where in the room you located it?
A. It was in a bag with the canister of -- labeled
Coleman camp fuel. And that was down near the .

refrigerator in the room.
Q. Sergeant, I'm showing you State's Exhibit 10.
What are we looking at?

A. This is the room. That right there is the
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Ligquid Fire we were just talking about, and this is
the bag. That's Coleman camp fuel.

Q. State's 11, Sergeant, is- this a close-up of the
picture we were just looking at?

A. It is. That would be the Liquid Fire there and

the Coleman fuel there (indicating).

Q. Anything else of note in that picture?
Al V>There's tubing down iﬁ here (indicating).
Q. Is it visible in that picture?

A. I~don't think it is.

Q. Was it ultimately documented?

A. Yes, sir.

Q. Sergeant,  I'm showing you State's 8. What is

this a picture of?

A.. This is the coffee pot that I was referring to
earlier.

Q. And why is that relevant?

A. Well, it had an odor of nail.polish coming from
it.

Q. Was it the same odor you detected from the
bucket?

A. It was.

Q. The other bags that were in the former picture,

did you end up searching those bags?

A. Yes, sir, I went through all of the bags.
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Q. State's 18, would you please point out what
items are relevant to you here.

A. In this picture, the funnel would be relevant
for manufacturing, the coffee filters would be
relevant for manufacturing, the cold packs would

be —- I can't really see‘what that is right there;
looks like just paper towels, maybe.

Q. Anything else in that picture, sir?

A. No, sir.. Other than the bags themsel&es would

be relevant for -- that's usually how they transport

" the stuff.

Q. It doesn't show up well in that picture,
Sergeant. I'm handing you what's been entered as
State's 18. Would you take a close look at what you
identified as being a pack of coffee filters. Are

you able to tell what color those coffee filters

are?
A. Yes, sir. They're brown, like a tannish brown.
Q. Are all of those items that you're trained to

identify as being components of manufacturing?

A. Yes, they are.

0. State's 16, Sergeant, what are we looking at
here?

A. That is a gallon jug. And I believe it's

muriatic acid, based on my training.
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Q. When you said you believe, why do you believe
that?
A. The size of the jug would be consistent with

muriatic acid. And if you see this small piece of

paper right here, that's a pH paper.

Q. What is pH paper?
A. It's a paper that indicates whether something
is --

MR. JOHNSON: Objection, Your Honor.
THE COURT: Overruled.
Q. Are you trained to use pH paper as part of your

meth tech training?

A. I am.
Q. State's 17, Sergeant, what are we looking at?
A, This is the pH paper here.

.MR. JOHNSON: Your Honor, same objectiqn.

THE COURT: Overruled.
Q. Can you tell us the relevance of this picture?
A. Yes. The reason why it's red is because it
shows a high acidity level. It would be, like, a

darker color if it was a base. $So acidity would

mean it's more of a -- would mean it's an acid.
Q. And what did you apply that pH paper to?
A. The -- right around the rim right here on the

container (indicating).
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Q. And that is the container we were just talking
about?
A. Yes.
Q. And what did you say that container had in it?
A. I believed it to be muriatic acid.
HQ. Would your pH test lend support to that?
A, It would.
Q. Sergeant, State's 15, please identify what
we're looking at.
A. This ié lye, élso drain opener, as it's
commonly known, and this is regular table salt.
Q. Are you trained that these items are also used
in the manufacturing of methamphetamine?
A. | They are. Yes, sir.
Q. State's 14, Sergeant, what are we looking at?
A, This is a cold pack. And.you can see here it's

been cut open so the internal stuff out of it has
been taken out.

Q. As part of your training.as a meth tech, do you
know why cold packs are relevant?

A. They contain ammonium nitrate, which is needed
in the proces to complete the methamphetamine
product.

Q. State's 13, Sergeant, please identify those

items.
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A. This is starting fluid, and this is Coleman
camp fuel.
Q. | Now; this picture is a little fuzzy. Are you
100-percent certain that's what those items were?
A. Yes, sir.
Q. Was the labeling clear when you saw them on
that evening?
A, Yes, sir.
Q. Are those containers the containers that are
typically used for those items?
A. Yes, sir.
Q. Are those also relevant components to
manufacturing?
A. They are.
Q. Sergeant, State's 20, why are these plugs
relevant?
A. I don't know that the plugs would be
100-percent relevant, but a lot of times they use
mobile stuff, and they --
Q. Do the plugs have any relevance at all to
manufacturing?
A. Not to manufacturing, but --
Q. Does anything in that piéture have relevance to
manufacturing?

A, This battery does right here.
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Q. And what kind of battery is that?
‘A, It's a lithium battery.
Q. How do you know it's a lithium battery?
A, Well, it's identified as lithium. But you can
also tell by the colors of it.
Q. What color?
A. Silver.
Q. Is that color typically used to identify
lithium batteries?
A. It is.
Q. Did you find a device in that room that would

run off of lithium batteries?

A. I did not.

Q. Or that particular size of battery?

A, Not that particular size, no, sir.

Q. And is lithium a relevant component of
manufacturing?

A. It is.

Q. State's 19, Sergeant, why are Coke bottles
relevant?

A. These are what they used to éombine the
components in, the larger ones. The smaller ones

would be generally used to make an acid generator,
which is part of the process.

Q. In your 200-or-so meth labs you responded to,
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what are the two most common sizes of bottles you

find in these labs?

A. For the one-pot cooks, you're almost always

going to see the two-liter bottles like this. And

then for the acid generators, generally speaking,

they're going to use the smaller 20-ounce bottles.

Q. Why would the cap be‘missing on the smaller
one?
A. What they do is they take the cap off and they

poke a hole in the top of it and enter a tube into
it and then secure it down, because the acid
generator is actually producing a gas that they want
to filter into the meth liguid that comes out.

Q. ‘Were all of the items that we've just discussed

‘located in foom 1267

A, They were, yes, sir.
Q. Please identify the individuals that weré all

present in the room.when law enforcement arrived.

A. As far as their names?
Q. Correct.
A. Mr. Miller, Mr. Crawly [phonetic], McFadden,

Ms. Breedlove. And I can't remember the name of the

last one.
Q. But there was one additional person there?
A. There was.
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Q. Now -—-
A. Quarrels [phonetic] was his name.
Q. Did you have any indication that Mr. Miller was
more than just a passing occupant of the room?
A. I did. When we were —-- the picture you showed

earlier where the lithium battery was, when I opened
that particular little bag, thefe was an ID in
there -- |

MR. JOHNSON: .Objection, Your Honor, based on
previous motion and argument.

THE COURT: Overruled.
BY MR. BELL:
Q. Referring to State's 20, is this the container
you were speaking bf?
A. Right. This bag, it's like a two-sided little
bag, so it's got all kind of little things in it.

And inside that bag was an ID.

Q. - . Do -you recall what the ID -- the name on the
ID?
A, I want to say it said James Miller —-- Bruce --

James Bruce Miller.

Q. Was it a picture ID or just have a name on 1it?
A. It did have a picture on it.
Q. Showing you State's 22, what is that a picture

of?
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A. That would be the ID that was in that bag.
Q. Did that picture match the individual you
identified as James Miller-in the room?
A, It did.
Q. When you identified the individuals, were you

able to confirm that his birth date was the same as
what is reflected on that ID?

A. Yes, sir, I believe so.

Q. Were there any items missing that would be
needed for the manufacturing process, based on your
trainihg as a meth tech?

A. As far as iﬁside the room?

Q. Was theré anything-at all that you seized and
we looked at pictures of that would be missing for
the purposes of manufacturing?

A, The only thing missing out of there Would be
the pseudoephedrine.

Q. Okay. Now, the individuals were removed from
the room. Where were they taken?

A, All of'them were put in the breezeway and they

were stood out there until we got finished.

Q. Was James Miller also taken out there?
A, He was.
Q. And do you recall who was handling him

primarily?
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A. Dougall -- Officer Dougall had him when I
walked out. I was in and out of the room. But I
remember seeing him over there with Officer Dougall

watching him.

Q. Did Officer Dougall come to you and give yéu
anything?

A. He did. He brought me the --

Q. What did he bring you?

A. The walletr with the coffee filter to ask me,

you know, what it was.

Q. Did you look inside the wallet?
A. I did.
Q. What did you:see inside the wallet?

MR. JOHNSON: Objection, Your Honor, based on
previous argument and motion.

THE COURT: Mr. Johnson, you know the rules
about standing up to make an objectioﬁ.

MR. JOHNSON: Yes, sir. I'm sorry.

THE COURT: Overruled.
A. Inside the wallet was the coffee filter, as
well as the ID with Mr. Miller's name and picture on
it.
Q. Sergeant, I'm showing you what's marked and
entered as State's 4. The item on the left, is that

what Officer Dougall gave you?
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A. It is.
Q. - Okay. The two items on the right side, without
going into much detail, what are those?
A. The coffee filter and that was the ID that was

in thé wallet. And the coffee filter was in there
és well. |

Q. -Does that coffee filter, based on its color and
size, match the other coffee filters that you found

elsewhere in the room?

A. It does.
Q. Did you further investigate the coffee filter?
A, I —- well, Officer Dougall showed it to me and

then he opened it up and said --

MR. JOHNSON: Objection, Your Honor; hearsay.

Q. Did you see it with your own two eyes?
A. I did.
0. ‘State's 5, without any detail, is that the

inside of the coffee filter?

A, It is.-

Q. Would you please circle what's relevant in that
picture.

A. This is what we were suspicious of here
(indicating). |

Q. Did you collect that, as you called it,

suspicious substance for evidence?
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A. I did.
Q. Tell us about that. How do you go about-
collecting evidence from a scene?
A. With something like that, we simply take it and

put it back into evidence. ‘It goes into a BEST kit
to be submitted to SLED.
Q. So when Officer Dougall gives you that coffee

filter, that wallet, and that ID, where did you take

it?

A, To evidence.

Q. On scene, what did you do with it?

A, I secure it in my vehicle.

Q. How do you secure it?

A. I place it in a bég and then put it in myi
vehicle. Usually it's ---well, it may not have been

the vehicle right then. It may have been with all

the -- you know, anything else we may have been
taking.
Q. Did you ever give that evidence to anybody else

on scene?

A. No.

0. After it was transferred to you, was it in your
sole care, custody, and control?

A. It was.

Q. Now, after leaving the scene, where dces that
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evidence go?
A, Generally I'll take it back and put it into the
evidence 'locker.
Q. Is it transported in your vehicle?
A. Yes, sir.
Q. Does anybody- else have access to your vehicle?
A. No, sir.
Q. Are you the only one with a'key tb your
vehicle? |
A. rOther than our city shop, yés, sir.
Q. Was your véhiéle in your custody the entire
time that this evidence was in your vehicle?
A. ' Yes, sir.
Q. Please don't. hold this up to the jury-at this

time. I'm showing you State's 29. The contents of

that bag, are they familiar to you?

A They are.

Q. | What are tﬁe contents of that bag?

A, It's consistent with a white powdéry
substance --
Q. Is that the same contents that you put into

evidence from the scene?
A. It is.
Q. After transporting the evidence in your

vehicle, where did you take it to?
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137

To our headquarters.

Where is that?

On 2.Lavern Jumper Drive in Cayce.

How far away from the scene is that?

Maybe a mile and a half.

Did you log it in to evidence at that time-?

I don't know if I did a chain of custody, but I

put it in the locker.

Q.

A.

Okay. Who has access to that locker?

Our evidence custodian.

Anybody else?

No.

What's the purpose of utilizing that locker?

To be able to secure it,so that nobody else can

have access to it.

Q.

Are you able, on your own, to go back into that

locker and manipulate evidence you submitted?

I am not.

Did you eventually seal the evidence in BEST

I did.

Did you write identifying information on that
kit?

I did.

What exactly is a BEST kit, Sergeant?
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A. A BEST kit is a kit that you submit to SLED of
basically anything that you want to have analyzed as
far as narcotics related, other than marijuana -- or
it actually can be marijuana foo. And that's a
control kit that you send to SLED that they will
send back to you once they‘——
Q. You call it a control kit. Why is that?
A, Because it has a control number-on it. So all
your forms and the bag and everything, as well as’
the envelope on the outside, all have to match up.
MR. BELL: Permission to apprdach the witness,
Your Honor?
THE COURT: Yes, sir.

BY MR. BELL: .

Q. Is that the BEST kit you sealed the evidence
in? |

A. It is.

Q. What ‘is the control number there?

A.  B-237109.

Q. All the other components that we jﬁst looked at

that you pulled from that room, did you put ali
those in to evidence?

A. No.

Q. Why not?

A. Anything that comes out of a meth lab, if it's
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not an absolute -- like a finished product or some
very, very vital piece of intelligence, it's all
disposed of because of the severity of the chemicals
and the mixtures. Just purely having it around and
the fumes that come off of it can hurt you. So all
of it is controlled and -- it's like a hazardous
waste. And SLED ~-- we have to call SLED and they
send out a cleanup crew that comes out and disposes
of all of these items. They're not entered in to

evidence at all.

Q. Is that discretionary or are you required to do
that?

A. I'm required to do it that way.

Q. Wh? didn't you send that wallet that had James

Miller's ID in it and that\substance for DNA or
fingerprint testing?
A. It was found in the vicinity of him and had his
ID in it, and he said he had one just like it.
Q. Why not pull surveillance from surrounding
businesées?

MR. JOHNSON: Objection, Your Honor. This is a
leading question, Your Honor.

THE COURT: Overruled.
A. There would be really no need at that point to

pull any surveillance video. The patrol officers
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responded to a specific location about a specific

. complaint, and they found exactly what the specific

complainf entailed. And we were able to identify
everybody in the room and identify, you know, whét
was in the room and what they were doing. So not
much need for surveillance.

Q. Were you the commanding officer of those

officers on scene?

A. I was.

Q. Are you responsible for what they do orvdo not
do?

A. I am.

Q. Should they have written reports?

A‘, Absolutely. |

Q. Were you satisfied with youf.report?

A. I wés.

Q. Could you have been more in-depth?

A. I could have.

Q. Aside from the report itself, what other.

documentation of the scene did you make?

A. We have a search warrant that we document all
the items that we take out of there, as well as a
hazardous waste manifest that pretty much lists
everything that we take oﬁt of there. We photograph

and I document it in the actual report itself.
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Q. ‘One final ‘question, Sergeant: Are you required
by law or trained to use recording equipment in
responding to a meth lab?

A. I am not.

Q. Please answer any questions Mr. Johnson méy
have for you.

THE COURT: I need to address a quick matter
with my other jury. How about you step down and
we'll come back to you in just a few minutes.

Mr. Foreman, ladies-and gentlemen of the jury,
step back in your jury room just a seéond. I got a
quick matter that I got to do with this other jury.
This is going to happen maybe a time oi two today.
I'm sorry. Don't discuss the case and don't
deliberate.

(The jury exits the courtroom at 10:02 AM.)

THE COURT: Bring my jury back in, pleasé;

(The jury enters the courtroom at 10:20 AM.)

»THE COURT: Mr. Johnson.
MR. JOHNSON: Thank you, Your Honor.
CROSS-EXAMINATION
BY MR. JOHNSON:
Q. Officer, you said you were pleased with your
report. Could you tell me about your interview with

Jason Carroll?
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A. I did not interview that individual.
Q. Do you know who he is?
A. If I'm not mistaken, he's the one identified on
‘the CAD report from dispatch as the caller.
Q. The caller who reported a potential meth lab?
A, Right. )
Q. So in investigating a potential meth lab, you

didn't feel it was important to make contact with

the person who called about the potential meth lab?

A. If I'm not mistaken, I didn't learn about it

until afterwards. And we tried, but we were unable
to contact him. |

Q. So you learned about:it afterwards. Who
maintained thé recérd about the- phone call and fhe

identity of the caller?

A. The CAD report does.

Q. Who is that?

A, That's the computer éystem that dispatch uses
that they -- when they take information from tﬁe
call. |

Q. Police dispatch?

A. Right.

Q. And you're a police officer?

A.  That's right.

Q. So nobody hid it from you?
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A. That's right.
Q. You chose not to find out what that man had to
say”? |
A. We tried. We couldn't get a response.
Q. When did you try to contact Mr. Carroll?
A.” We called back the number, I think it was the
day after, to try to get mofe information, and
nobody answered the number.
Q. Okay. And you have no means of locating
Mr. Carroll other than that?
A, . I have no idea who he is other than what the
dispatéh information has.
Q. ~ Does he work at- the motel?
A. I don't know any more information about him
other than his name.
Q. Did you ask anybody at the motel if he worked
there?
A, No, I did not.
Q. Okay. And did you bother.to check who is
registered to the room?
A, No,vwe did not.

Q. Okay. And did you bother to sit back and do
any surveillance to see who is coming and going from
the room every day?

A. No, I did not.
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Q. Okay. And tell me about -- with all this
strong evidence that you had, when did you choose to
seek an arrest warrant for the possession of

pseudoephedrine and serve that on my client?

A. It wasn't an arrest warrant, it was a direct.
indictment.
Q. So you never sought an arrest warrant for

possession of pseudoephedrine against my_client?
A. No, sir.

Q. Okay. And please tell me what you did to
obtain fingerprints for all the items that you

described in the motel room?

‘A, I didn't take any fingerprints from the items.

Q. All fight. And please tell me what you did to
collect or check for any methamphetamine residue
from the clothing or from the person of my client.
A. I did not.

Q. All right. And could you explain how many
people you interviewed or how maﬁy doors you knocked
on at the motel to determine what was going on in
that room or who stayed there?

A. I didn't do any.

Q. Okay. Now, you talked about what was seized

and your records and you were happy with your

records, and you mentioned a search warrant and a
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return. Now, are you aware that there's no ID
listed on the return of the search warrant, no ID

found of Mr. Miller?

A. The search warrant return would be items taken.
Q. Okay. But you're aware that no IDs were listed
on that?

A. The IDs were not taken.

Q. You never took IDs?

A. They were photographed.

Q. And it-wasn't listed on the search warrant;
correct?

A. That's correct.

0. And when vyou talk about lithium batteries, were

lithium batteries listed on the return of the search

warrant?

A, I believe they were, yes.

Q. Are you sure?

A, If you give me the search warrant, I'd be happy

to review it.
Q. Would it refresh vyour recollection to review

the return?

A. It would.
Q. Ckay. (Tenders document to the witness).
A. (Witness perusing document).

Q. Is your memory refreshed?
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A. Yeah. It's the top line here.
Q. Okay. And'dQes it say anything about lithium
batteries? |
A. No. It says AA ——.or AAA Dbatteries.
Q. Okay. Tell me about all of the
methamphetamine -- finished meﬁhamphetamine product
you found.
A. We did not find any finished product. '
Q. Okay. And please tell me about the recordings
Ayou made of statements -- these important statements
’that the officers testified about that they claim
were made by‘my client. Tell me about how you
recorded or attempted to record these statements.
A. ‘Well, I tried to talk with your client, but he
refused to cooperate or talk with ne.
Q. - Did you tell that officer to proﬁide an audio

recording, a sit-down, about the previous statement
or to take a written statement? Did you tell him to
do that? The- officers who testified before about'my

client's statements, did you tell them to record

Statements?

A. No. They wouldn't do that. I:would be the one
to do that.

Q. Okay. And how many people were in that room?
A, Four men and one feméle.
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Q. Okay. ©Now, Mr. Quarrels, when was Mr. Quarrels
arrested?
A. I don't know. I'd have to look back at my
notes.
Q. Can you do that?
A. I mean --

MR. JOHNSON: Your Honor, I'm happy for him to
review his notes if he's got them.

THE COURT: Well, do you have your --

THE‘WITNESS:. The -- the report should tell
you. |

THE COURT: This is not Mr. Quarrels' case.

Have you got it here in the courtroom?

THE WITNESS: Yeah. TI'll just grab the report.
Which one are you asking about; Quarrels? |

THE COURT: The- question was,‘when was he
arrested?

MR. BELL: Objection to relevance, Your Honor.

THE COURT: Hold on a second.

How is it relevant?

MR. JOHﬁSON: Well, I just -- he mentioned that
there are these other people in the room, Your
Honor, and he's talking about the accuracy of his

record. I thought I would be allowed to delve into

" that, but if Your Honor --
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THE COURT: Well, how is whether or not
Quarrels, when he was arrested or if he was
arrested, how is that)relevant to your client's
case?

| MR. JOHNSON: Your Honor, they're relying upon
their record and the officer testified about how
happy he was about his record. If his testimony is
he relied upon it, I thought I'd be able to --

THE COURT:  Well, I'm going to let you. I'm
just asking for you to explain it to me.

MR. JOHNSON: For general purpOsé; Your Honor.

THE COURT: You got an arrest record on

duarrelé in there? When was he arrested?

THE WITNESS: I've got —--

THE COURT: Or do you need to go somewhere élse
to get that. |
THE WITNESS: Well, I've got the original
warranf.I got on him, but it doesn't have the arrest
date. I got the date I got the warraht, if thaf's

what you're asking. I mean, I don't-——

BY MR. JOHNSON:

Q. When did you serve it on him?
A. I couldn't tell'you. I'm not prepared for that
case.

Q. You said Mr. Quarrels was there, didn't you?
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A. I did.
Q. You sure he was there?
A. Christopher Ryan Quarrels, is that who you're

talking about?
Q. I don't know. Is that who you're talking
about? 1Is that who was there?

THE COURT: Come on, Mr. Johnson, ask your
question.

MR. JOHNSON: Well, that's a question: Are yoﬁ
sure he was there or did you get a warrant and serve
iﬁ later‘for some other reason?

THﬁ COURT: No. The question was, was he
there. Then you got another question --

MR. JOHNSON: I'm sorry,. Judge.

-BY MR. JOHNSON:

Q. Was he there? Are you sure he waé‘at the
motel?

A. Give me a second. Let me read it. 1In the
arrest warrant I'm saying invhere, it's -- and there

again, I don't have his case file. But it shows he»
was the listed renter of the room.

0. Oh.

A. And -that he was implicated as one of the cooks
by the codefendants.

0. Oh. So let me --
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THE COURT: 1Is that a question, oh?

MR. JOHNSON: I'm sorry, Your Honor. I'm just
stunned.

THE COURT: You've said it two or three times.
Come on now.
BY MR. JOHNSON:
Q. So you arrested Mr. Quarrels because you had a
record that he rented the room?
A.  Yes. I'm assuming we did at the time.
Q. So just to get an answer to the question, are
you sure he was there that day?
A. Yeah. If he wasn't there, I wouldn't have had
the arrest warrant on'him, or he had some
involvéﬁent in it.
Q. Or he had some involvement. So are you saying
that you may have got the arrest wérrant because he
was the one renting the room, not because he was
there?
A. Well, I can't tell you. You're asking me é
question I can't give jou an answer to because I
don't have the file on him here.
Q. Well; I'm simply asking, was he there?

A.. As far as I know. I mean, I'm not looking at

- all the information, I'm just looking at this.

Q. I understand. But based on your personal
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memory, because you stated, when I pulled up, you
listed the people who were there, and you said
Quarrels because you said you pulled up and they had
them out of the room.

MR. BELL: Objection, Your Honor; testimonial.

MR. JOHNSON: Well, it's a leading Question.
I'm on cross.

THE COURT: He can lead, but ask a question.
BY MR. JOHNSON: f
Q. Okay. Didn't you say that Quarrels was there
when you testified?
A. He asked -- I think the prosecutor actually
asked me who all was arrested for this offense.

THE COURT: Let's make it simple: Do you have
a recollection as to whether or not Quarrels was
there?

THE4WITNESS: I'm assuming he was there. I
cannot tell you for sure right this second.

BY MR. JOHNSON:

Q. Assuming.

A. Assuming.

0. That's your answer? Okay.

A. Correct.

Q. OCkay. Now, are you also assuming that the

location of these IDs is accurate?
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A. No.
Q. Okay. And is there any way for you to be
certain of the names of the other people who were
there?
A. If I pulled each one of their case files, I
could be certain.
Q. Okay. And right now, you're assuming who was

there, other than Mr. Quarrels. '~ You assumed him,
but the other people, that's also an assumption on

your part?

A. As far as who else was in the room?

Q. Or wﬁo else was on scene or in the room.

A. No. - I'Specifically spoke with your defendant,
I specifically spoke with another defendant.

Q. Who was that?.

A. Ms. Breedlove.

Q. Who else did you speak with?

A. Nobody else would talk to me.‘

Q. What are the names of the other people who were
thére?'

A. The ones that I tried to talk to? Mr. Miller,
Ms. Breedlove,‘and Mr. McFadden are the three I
remember directly talking to.

Q. So there were three people there that you know

for sure?
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A. Yes. There were other people there. But
you're asking me a specific question, I'm giving you

a specific answer.

0. Okay.
A. That's who I specifically tried to talk to --
Q. Okay. You gave me three names. So —--

THE COURT: Hold on just a second.

(Brief pause in the proceedings.)

THE COURT: All right. You may continue.

MR. JOHNSON: Thank you, Your Honor.

THE COURT: 1I'1ll explain in a little bit what's
going on. But we got it settled.
BY MR. JOHNSON:
Q. Officer, you gave me three naﬁes. Are those

the only three people that you're sure that were

there?
A. . They were the three that I spoke with. There
were other people there. But the officers -- I

mean, my job was to work on the meth lab at that
particular point in time. Once I determined what I
had, you know, I said, this person is cooperating,
this person is not, you can go on and transport them
to the jail. The patrol officers would then give me
the information of who they were, if I didn't get it

before they left. I was doing something else at
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that point.

Q. If you conducted surveillance or obtained
fingerﬁrints, would you have a better handle on who
was there in that room?

A. Yes.

Q. All right. 1If you interviewed Mr. Carroll, do
you feel that you'd have a better idea of what was
going on in that room?

A, Sure;

Q. And if you went down and got security videos in -

this commercial area, motel off of the main drag

‘there, do you feel that security videos could

possibly'assist youAin finding out who's going in
this room, who was stéying in this room?

A. Sure.

Q. Okay.  What is the method called Red P Nazi,
Red P method for cooking methamphetamine? What is
that?

A; You're télking about in the bottom of my
supplemental report? 1Is that what you're referring
to?

Q. I'm just asking - yeah. I'm just asking you,
what is that?

A. The Nazi Anhydrous Ammonia method --

Q. What is that?
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A. -- is that what you're asking?
Q. Yes.
A. That is the method in which you use an

anhydrous or ammonium nitrite with lithium to cause

a reaction to make methamphetamine from

pseudoephedrine.

Q. What is the shake-and-bake method?

A. That is where you combine all of them.

Q. Okay. Are they the same thing?-

A. The one-pot versus the, what‘did_you call it,

shake-and-bake?

Q. Well, I'm asking you. Is there another method
called shake-and-bake?

A. It is. TIt's where’you simplify the process.

Q. Okay. So as you mentioned, you had listed Red
P Nazi anhydrous ammonia, these methods, as used.
Did you list that as the method used in this
incident to produce methamphetamine?

A. No. I used -- the way I referenced them in my
report is that these are all equipment that could be
used for either one.

0. Okay. Did you put on that same report anything
about shake-and-bake?

A. No.

Q. Okay.
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MR. JOHNSON: No more guestions, Your Honor.

THE COURT: Redirect.

.MR. BELL: Thank you, Your Honor.

REDIRECT EXAMINATION
BY MR. BELL:
Q. Sergeant, I'm handing you what's been marked
fqr State's ID purposes as 28, 27, 23, 24, 25 and
26. Would you please review those without making
any comments on them. |

MR. JOHNSON: Your Honor, at this time, just
for the record, I would object. I believe the
solicitor is going outside the scope of
cross-examination.

THE COURT: I don'tbknow what these are.

MR. BELL: 'May‘we approach, Your Honoré

THE COURT: Yes, sir. You can only rediréct on
what he brought up on cross.

(Sidebar conference.)

THE COURT: All right. The objection is that
this goes outside the scope of cross and that the
prhotographs are more prejudicial than probative?

MR. JOHNSON: Yes, sir, Your Honor. And also
relevance and outside the scope, also based on
previous motion regarding searCh warrant, Your

Honor.
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i

THE COURT: All-right. Let the record reflect
that yesterday when we went through these, I looked
at the photographs and I found that they were more
probative than prejudicial. They're accurate
depictions of what was there found. And I find that

you opened the door on cross before allowing them

.to. Move along.

MR. BELL: Thank you, Your Honor.

BY MR. BELL:

Q. Did you have a chance to review those pictures?
A. I did.

Q. Were you present when they were taken?

A. I was.

Q. Are all the items depicted fairly and

accurately based on what you saw that night?

A. They are.

Q. Sergeant, a lot has been brdught up about an
individual named Jason Carroll. Once again, do you
know who that is?

A, He was identified on the CAD report as the
caller who called the original complaint in.

Q. And what wés the original complaint?

A. That there was an active meth -- I think meth
lab is actually the way it was stated in the CAD

report. I'd have to loock at it and see. But I
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think it was actually stated that there was a meth
lab in room 126 at the Motel 6.
Q. -Ultimately was his complaint -- or the

complaint of the individual named Jason Carroll

corroborated?
A. It was.
Q. Did he give a specific room that he was:

complaining about?

A. He did; room 126.

Q. = Is that the room you responded to? _
A. That is.

Q. Now, do hotels-or motels typically keep

surveillance -inside of rooms?

A, ‘No. They-can't. That would be~privacy.v

Q. We spoke earlier about OSHA regulations. Could

you test something like clothing for meth residue?
A. You could, but it would be vefy difficult
because it could -- because of -- the chemicals that
come off of it could possibly mess up a machine.

Q. Are you trained or advised to test those kinds

of items for meth residue?

A, No.
Q. And, once again, why is that?
A. Just because of the -- they're contaminated.

Q. Now, you brought up that you listed packs of
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AAA batteries in your search return. Would you
seize normal batteries?
A. No. Normal batteries would have no bearing on
it.
Q. So why would you seize batteries and note it in
your search warrant?
A. Because if they're lithium batteries, lithium

is very highly reactive and we'd have to seize that
to turn it over to the cleanup crew.

Q. Did you instruct your officers to formally
question Mr. Miller?

A. Absolutely not.

Q. Is there any reason at that time that they

should have been sitting down with written

statements?
A. No.
Q.- Was the response -- are you aware of whether

the response I'm a well-sought after meth cook was

in response to questioning?

A, I'm not aware of any questioning that went on.
Q. Was the defendant being interrogated at that
time? | .

A. No, sir.

Q. Did you go to law school?

A. I did not.
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Q. Is it your. job to indict cases?

A. It is not.

Q. Who ultimately indicted the pseudoephedrine

charge? |

A, The solicitor's office.

Q. Did you get:an arrest warrant for

pseudoephedrine on or near the incident date for

possessing altered pseudoephedrine? |

A.  No, I don't think I did.

Q. Had the substance been tested at that time?
A. No, it had-not. You're talking about the day
.we got it?

Q. Correct.

A, No, it had ﬁot been tested. It has to be sent

to SLED to be tested.
Q. Are you able to create a warrant and have
probable cause for a warrant without knowing what

the substance is?

A. I am.

Q. Did you know what it was on that night?

A. I did not. | |

Q. Please answer any questions Mr. Johnson --

THE COURT: He's already crossed.
You may step down.

Next witness, please.
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MR. BELL: Thank you, Your Honor. At this time
the State would call Darwin Weaver to the stand.

DARWIN WEAVER

being first duly sworn, testified as follows:

THE WITNESS: I do.

THE CLERK: Have'a seat/ sir. Once you're
seated, state your full name, -spelling your last,
please.

THE WITNESS: My name is Darwin Weaver,
W-E-A-V-E-R. |

DIRECT EXAMINATION

BY MR. BELL:

Q. Sir, who are you employed by?

A, City of Cayce. |

Q. What is your rank and title there?

A I'm an investigator. And I handle evidence and

crime scene.

Q. How.long have you been with law enforcemént?
A. Twenty—oné years.

Q. How long with Cayce?

A. Twenty-one years.

Q. Now, what exactly are the job duties that your

title entails?
A, I take all the incoming evidence and store it,

make sure I log it, and if anything needs to be
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processed or analyzed, I do the processing; if it
needs to go somewhere else for analysis, then I
transfer it to whatever other agencies we have to
send it to to get if tested.

Q.‘ Is any officer allowed to take care of thése

duties?

A. No, sir. I take care of all those duties.

Q. Are you the only one that takes care?

A. Yes, sir.

Q. Can you walk-us. through the proceéss, generally,
of when evidence ié brought to you, how you handle
it?

A. Well, basically, when the ih&estigators.or
officers recover evidence, they package it up and

turn it in to an evidence locker, which once they

close it, it is ‘secured and no one else has access

to it but me.’ - I'm the oniy oneé who has a key to it.

Once it's there, I open the locker, retrieve
the evidence, log it.into the system, sign of on it
where it’s-placed, and then put it in a storage
location or transfer it to-where&er it needs to go.
Q. Investiéator, I'm handing you what's marked as
State's 29. Without holding it up, can you identify
what that is?

A. It's a BEST kit that's returned from SLED.
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Q. Did you handle that BEST kit?
A. Yes, sir.
Q.. Now, what is the control number oﬁ that BEST
kit? | | i
A, The control number is B-237109.
Q. Now, do you keép a log or do you track a chain
of custody for evidence that comes into your
possession? -
A. Yes, IAdo.
Q. Is that log something you would keep in the
ordinary course of your business?
A.  Yes.
Q. Did you’bring that with you today?
A. Yes, I did.
Q. Does that log reflect when you initially
received that bag?
A. When I received it was on February 10th of 2014
is when I removed it from evidence.
Q. Does it say who initially deposited it?
A. Yes. It was initially deposited in to evidence

by Sergeant -Gleaton.

Q. Does that BEST kit appear tovbe in
substantially the same condition as when you
retrieved it?

A. When I retrieved it from SLED, yes.
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Q. Now, did that bag, after coming into your
custody, ever lééve the Cayce Department of Public
Safety?-

A. When I took it to SLED is the only time that it
left the department.

0. And when was that?

A. That was February 10th, 2014.

0. And who was that transferred to?

A. It was tfdnsferred to SLED.

Q. Do- you have any idea who it was?

A. T don't remember who the evidence intake

. officer was. If we had SLED's chain, I could tell-

you exactly who took it in. -

Q. Do you know who you typically tdake it to or is
there --
A. There are four different technicians there, so

when I-take it to SLED, it's just whichever one is
available who takes it.

Q. Do you recall their names?

A, Yeah. ‘Dotie, Amy, Jennifer,’and there's a new

young lady there.

Q. Does Dotie refer to Doris Yarbrough?

A. Yes.

Q. To your knowledge, she's a tech at SLED?
A. Correct.
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Q. Ultimately, did you receive that BEST kit back

in to evidence at Cayce Department of Public Safety?

A. - Yes, I did.
- Q. And when was that?
A, I received it back from SLED on March 11th,
2014.
Q. Has it left your sole care, custody, and

control since coming back to Cayce?

A. Only for court.

Q. And when you say for court, could you explain
that? | |

A. Yeah. When it comes time 'to bring it to court,

it's logged back out of evidence on my chain. And
I'm the only one who has possession other than once
it got here to court.
Q. Please answer any questions the defense may
have.

THE COURT: Any questions, Mr. Johnson?

MR. JOHNSON: Briefly, Your Honor.

CROSS-EXAMINATION

BY MR. JOHNSON:
Q. Officer, you can't testify as to what any other
person did prior to or after you had possession of
this exhibit you're being questioned about; correct?

A. No, sir, I cannot.
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Q. Okay. You have no knowledge of how careful

they were with it or where it was stored or anything

like that?

A. No, sir.

Q. Where did you store it as you transported it to
SLED?

A. Where did I store it as I transported it?

Q. Yes.

A. In my vehicle with me with other evidence that

I have to carry out there.

Q. Was it maintained in a specific part of the
vehicle?
A. .Usually it's right in the front seat beside me.
Q.  Okay. And on your’custody‘report where you say

you took it to SLED, is' your fiﬁal nﬁmber on there
for the date, is that‘February 10th or May 10th?

A. No, sir. That's February 10th. |

Q. Oka?. All the way at the bottom there, the
bottom number on your custody report, does it appear
to be'a 5 or is that supposed to be a 2?

Al All the way at the -- on the '14? I have é
continuation, I believe, after yours. You're
talking about here (indicating)?

Q. One momenti

Thank you, Officer. ©No more questions.
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THE COURT: Anything on redirect?

MR. BELLE No, sir.

THE COURT: You may step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: Mr. Foreman, ladies and gentlemen,
I've got a verdict in the other case. I'm not going
to do anything but receive the verdict so I don't
hold y'all up. It will take me about ten minutes to
receive the verdict. Step back in the jury room.
This will be the last break we'll take on the case
I've got going, so we{ll be just one jury from here

on out. Don't discuss the case and don't

deliberate.

(The jury exits the courtroom at 10:57 AM.)

(Trial in recess at 10:57 AM until 11:16 AM.)

THE COURT: Is everybody ready to proceed?

MR. BELL: The State is ready, - Your Honor.

MR. JOHNSON: Yes, Your Honor.

THE COURT: Bring the jury in, please.

(The jury enters the courtroom at 11:19 AM.)

THE COURT: Mr. Foreman, ladies and gentlemen,
thank you for your patience; We received the
verdict. I delayed the rest of the proceedings,
which would take about an hour, until after you

finish your job so I won't hold you up any more. So
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we're going to move along with our testimony. I'll
let you know when your lunch gets here, and we can
break at your convenience. We'll go as long as
you'd like. -

Next witness, please.

MR. BELL: Thank you, Your Honor. The State
would call Willie C. Smith to the stand.

WILLIE SMITH

being first duly sworn, testified as follows:

THE DEFENDANT: I do.

THE CLERK: Please be seated. State your full
name and spell your last.

THE WITNESS: "Willie C. Smith, III, S-M-I-T-H.

DIRECT EXAMINATION |

BY MR. BELL:
Q. Agent Smith, who aré you employed by?
A. South Carolina Law Enforcement Division, also

known as SLED.

Q- How long have you been with them?

A. I've been with them 15 years and 4 months.
Q. Any other law enforcement experience?

A. I've done three to four years =-- about three

years, eight months with the City of Columbia.
Q. And what is your job title and jbb duties there

at SLED?

247
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1 A. A chemical analyst, criminalist, and agent

2 assigned to the drug analysis department.

3 Q. What exactly does that entail?

4 A, What I do is I receive samples from across the

5 state and identify what substance.is it, is it

6 supposed to be on a molecular level, and I send a

7 report identifying the substance.

8 Q. Tell us a little bit about your education.

9 A. I have degrees in biology and chemisﬁry from
10 the University of South Carolina, taken additional
11 . graduate coursework for the purposes of drug
12 analysis, I went through the Criminal Justice
13 Academy to become a sworn law enforcement officer
14 within the state of South Carolina, and I also went
15 through a year of training to become a certified
‘16 : analyst, and I also attend classes to update me on
17 new drugs.

18 Q. Now, the certifications that you've had with
19 regards to chemical analysis are they nationally
20 accepted methods?

21 A. Yes, they are.

22 Q. Are they considered reliable nationally?

23 A. Yes, they are.

24 Q. Are you aware of any dispute as to their

25 validity?
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A. No. That's why we usually go to meetings; we
discuss the changes that we'll make acroés the
nation as faf as drug chemistry ‘goes.

Q.  Now, have you ever testified in court in your

capacity as a forensic chemist?

A. Yes, I have.

Q. How many times?

A. Seventy—éix times in the state of South
Carolina.

MR. BELL: Your Honor, at this time wé'd seek
to move Agent Smith as an expert in foiensic
chemistry.

© THE COURT: Any cross—eXaminétioﬁ as tobhis
qualifications?

MR. JOHNSON: No cross, no objecfion."

THE COURT: All right. Mr. Foreman,fladies‘and
gentlemen of the jury, I'm going to Qualify this
witness as an expert in the field_of forenéic'
chemistry. ©Normally our rules of e&idence do not
allow a witness to give opinions or conclusions.
There's an exception when someone, because of
training, skill, or experience, is trained in a
certain prqfessional field, such as chemistry, which
is outside the ordinary scope of people's ordinary

knowledge, like mine,lthey'll be allowed to give

249
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opinion testimony. And I'll instruct you at the
conclusion of the case about what type of weight you
can give to that ﬁype of testimony.

MR. BELL: Thank you, Judge. Permission to
approach the witness?

THE COURT: You may.
BY MR. BELL:
Q. - Agent, I'm handing you whaf's marked as State's
29. Without holding it dp, could you please
identify what that is?
A. It's a BEST bag -- it's a heat-sealed pack
containing a BEST bag. And what a BEST bag is, it's
an-evidencevbagvthat we send to agencies across the
state of South Carolina to secure the evidence
before I analyze it, and it contains evidence I

receive for a certain case.

-Q Did you, in fact, receive that particular BEST
kit?
A. Yes, I did receive this .BEST kit. And it was

sealed and intact on the day that I did my analysis.
Q. Now, how do you know that it necessarily
belongs to tﬁe case regarding the defendant James
Bruce Miller?

A. When we do send out these BEST kits to all

these agencies across the state, we send out a BEST
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form where they can put the subject‘s.name and the
items that were submitted in the case. And on this
case right here,'£he BEST form stated the subject in
the case was James Miller, and it corresponds to the
BEST number and lab number that our laboratory has

assigned to the case.

0. And what is the lab number assigned to that
package?
A, The laboratory number that-was assigned to thié

case was L14-01941.

Q. And what is the BEST kit's control number?

A. The control number is B-237109.

Q. Do you recall Qhen you recéivéd that package?:
A. I picked up this evidence ffom’our log-in

department on February 11lth, 2014.

Q. And who do you pick it up from at the log-in
department?
A. One of the evidence technicians. 1In this

particular case; it was Patricia Crooks.

Q. .And who is Patricia Crooks?

A. 'Patricia Croocks is one of the evidence
technicians that was working in the back room to

hand out evidence to all analysts.

Q. Are there any other techs that work?

A. Yes; There are several other technicians that

251



252

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

DIRECT EXAMINATION OF WILLIE SMITH BY MR. BELL

173

work in the log-in department that all can give us
evidence whenever we send an e-mail down there to
pick up the evidence. Even though they give us the
evidence, they do not have any -- cannot touch --
because the BEST bag is sealed intact, they can
touch the BEST bag, but they cannot touch the
evidence that's inside the BEST bag. And that's
sealed from when I get the evidence. Because if it
wasn't sealed, I would return it.

Q. Does that mean that they can transfer it, but
not manipulate it? |

A. That's correct. -They can touch the BEST bag,
but the BEST bag is sealed with the evidence in
there. .

Q. Do you know anybody named Doris Yarbrough?

A. Yes. Doris Yarbrough is one of our evidence
technicians. .

Q. Does she go'by.any other names? Have you ever
heard the name Ms. Dotie?

A. Yes. Sometimes we call her that.

Q. Now, when you received that particular piece of
evidence, did -- do you examine it to see whether

it's compromised or damaged in any way?
A. That's the first thing I do with the evidence.

If the evidence is tampered with in any way
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whatsoever, I would not do the analysis. And in
this case, I put the words sealed intact, and I put
the date 2/25/14 when I did my analysis, and
initialed it on the BEST bég to show that the
evidence was sealed and intact ‘and the BEST bag had
not been tampered with.

Q. Now; after you pick it up out of log—ih,‘wherg
do you take it? -

A. I take it into our temporary- storage for my
areé until I do my analysis. 1In this case, I did my

analysis on February 25th, 2014.

Q. And how long was that after ybu initially

-picked it up?

A. "I picked it up on the 11th of February, and I

did my analysis on thé 25th of February.

Q. During that period of time, where was that
evidence?

A, It was in my custody in our drug Vault.

Q. Does anybody'else have access to that vault?
A Just the analysts. But no one has access to

the actual evidence itself that was submitted inside
the BEST bag.

0. When you retrieved the evidence from the vault
on the 25th to test it, was it in substanfially the

same condition as you received it?
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A. Yes, it was, in the exact same condition. The
seal was still sealed and intact before I even
opened the BEST bag.
Q. Now, how exactly do you go about examining or

testing a substance such as what's in that bag?

A. The first thing I do is open it up, take an
inventory of what's inside the BEST bad, and next I
wbuld do a presumptive test, which is a basic
chemiéal color test, and then I test it on a

molecular level because I want to figure out what it

is on a molecular level.

Q. - How long does that sort of testing take?

A. For this case -- a normal case like this right
here'WOuld take me about half an hour to do the prep
work. 'The instrumentation takes about another two
hours to figure out exactly what it is on a
molecular level, because not only do I test the

substance, I treat every item as an unknown item.

And once I'm able to identify it, I want to run a

known standard to proﬁe that they're both the same
with the unknown and the known so that I can prové
exactly what it is on a molecular level.

Q. Did you test the substance in that particular
BEST kit?

A. Yes, I did. I tested the substance and
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identified it on a molecular level.

Q. Did you generate or store a report that
reflects the methods you used to test it, as well as
the results? |

A. - Yes. I issued an official report of the
results in this case.

Q. Did you bring that report with you here today?

A, Yes, I did bring a report here for this case

for my results.

Q. Is that report something that yéu would store
in the ordinary course of your business?

A.  Yes, it is.

(State's Exhibit No. 30 marked for

. identification.)

MR. BELL: Permission to approach, Your Honor?
THE COURT: Yes, sir.
MR. BELL: Thank you, sir.

BY MR. BELL:

0. Agent, I'm handing you back what-you handed to

me what is now marked.for ID purposes ‘as State's 30.
Is that the :eport that you generated in this
particular case?

A. Yes, this is the report that I generated for
SLED Lab No. L14-01941. And it also has the

corresponding  BEST number which is B-237109 for this
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case for the evidence that was submitted for. this
BEST bag.

Q. Are those numbers how you know that report
belongs to that BEST kit?

A. Yes. That's how I'm able to identify the

report with the evidence.

Q. Are BEST kit numbers ever re-used?

A. No.

Q. And are lab numbers ever re-used?

A. No. It's a one-time uée for BEST numbers and

lab numbers.

Q. Now, does that reflect what methodologies you
used to test that substance?

A. Yes. It identifies the instrumentation that I

used to test it on a molecular level.

Q. And what sort of testing did you do on that
substance?
A. In this substance, as I indicated in my report,

I did a chemical test on it, which is a basic color
test, aod I did gas chromatogréphy and mass
spectrometry which identified it on a molecular
leQel.

Q. And are those the accepted standards for
testing something like this.

A. Yes. It's one of the most recognized standards
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that's known across the world to identify substances
like this. |
Q. Did your testing yield results in this
particular- case?
A. Yes. I did figure out.exaCtlvahat(this
unknown substance was. \
Q. And what exactly was that substance?

MR. JOHNSON: Objection, Your Honor, based on
previous motions, objection to Rule 6.

THE COURT: Overruled.
BY MR. BELL:
Q. And what exactly was that substance?
A. This substance -- it was a powder substance,
and it was ephedriné/pseudoephedrine, and it had a
weight of 0.91 grams. |
Q. And what sort of confidence level do you hold

to that result being correct?

"A.  It's a 99:7 confidence level, as far as the

weight goes --
Q. After --

THE COURT: Hold on.
A. As far as the weight goes in this case. As far
as the substance goes, I'm 100-percent confident
that this is the substance that it is. As far as

the weight goes, the weight is 0.91. But the
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substance, I'm 100-percent confident that this
substance is ephedrine/pseudoephedrine.

MR. BELL: Your Honor, at this time, the State
would seek to move State's 30 in to evidence.

THE COURT: Same objection?

MR. JOHNSON: Same objection, Your Honor.

THE COURT: Overruled.

(State's Exhibit No. 30 admitted in to
evidence.)

MR. BELL: Permission to publish, Your Honor?

THE COURT: Yoﬁ may-. |

MR. BELL: Thank you, Judge.
BY MR. BELL:
Q. Agent, I'm showing you what's marked as State's
30. Is that the report you generated for this case?
A.  That's correct. That is my official report
that I generated for this case with this evidence.
Q. I'm going to zoom in on a particular portion.
Now, by line item 1.1, it says:
Ephedrine/pseudoephedrine with OTC in parentheses.

What is QTC?

A. Over the counter.
Q. What exactly does that mean?
A. That means that someone can juét go into a

store and buy ephedrine/pseudoephedrine.
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Q. After finishing testing of the item, what do
you do with it then?
A, Once I finish testing all my evidence for the

case, I seal it in this heat-sealed pack, I write my
initials and put the date on here so when I get to
court, I can see this evidence is still in the same
condition from when I tested this evidence on
February 25th, 2014.
Q. And are those markings intact?
A. Yes. The markings ‘are still intact and the
evidence is still intact from when I did my testing
back oﬁ that date.

MR. BELL: Your Honor, at this time the State
would move State's 29 in to evidence.

MR. JOHNSON: Your Hondr, same objection; Rule
6 and prior motions and objections.

THE COURT: Overruled.

(State's Exhibit No. 29 admitted in to
evidence. Y

MR. BELL: ©No further questions; Your Honor.

THE COURT: Cross.

MR. JOHNSON: Thank you, Your Honor.

CROSS-EXAMINATION

259
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BY MR. JOHNSON:
Q. Mr. Smith, just briefly, vyou can't testify
about what other people in the chain at SLED did or

did not do to the substance, correct, to the bag

- that you testified about?

A, The only thing I can testify is from when I
received the evidénce until when I finish doing my
testing on the evidence.
Q. And you're not aware of any requests or
anything in place about fingerprint testing or
requests made to SLED regarding that and the bag in
question?
A. No. If it was requested, I would have sent it
to that department.

MR. JOHNSON: No more questions, Your Honor.

MR. BELL: Nothing from the State, Your Honor.

THE COURT: You may step down.

May he be excused from his subpoena?

MR. BELL: No objection from the State.

MR. JOHNSON: No objection.

THE COURT: Next witness, please.

MR. BELL: The State would call Lieutenant

Samuel Gunter to the stand.

SAMUEL GUNTER
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being first duly sworn, testified as follows:

THE WITNESS: I do.‘

THE CLERK: Have a seat, sir. Once you're
seated, state your full name, spelling your last,
please. |

THE WITNESS: Samuel B. Gunter,qG—U—N—T—E—R.

DIRECT EXAMINATION
BY MR. BELL:
Q. ' Sir, who are you employed by?
A. Lexington County Sheriff's'Office.
Q.  How long have you been with them?
A. Twenty—-four years.
: Q. 'Is'that_how long you've been in law enforcement
in- general?
A. It is.
Q. And what is your rank and title bVer there at
the Lexington Sheriff's Department?
A, ‘>I am lieutenant over the narcotics unit.
Q. Now, does that unit have.a name?
A. Narcotics Enforcement Team.
Q. What sort of things do you deal with, with the
Narcotics Enforcement Team?
A. Anything related to drugs, vice, prostitution.
Q. How many people do you have under your command

in the NET team?
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A. Twelve.
Q. Now, have you déalt with methamphetamine labs
before?
A. I have.
Q. Do you know roughly how many?
A. Well over 500.
Q. And typically what kind of meth labs are those?
A. In the -- well, my career spans such a
timeframe, they've actually changed-over time. 1In
the beginning, you dealt with mainly anhydrous
ammonia labs; what we refer to as the Nazi labs.
Now we're seeing more of -- the predominant method

‘

of manufacturing now is what we call a one—pot'lab
or -a shake-and-bake.

0. Can you tell us a little bit about your
education in general?

A, I attended Northern Illinois University,
graduated.from the South Carolina Police Academy in
1991, attended nﬁmerous‘classes. I am a certified
ﬁeth lab technician; was the first one in Lexington
County back in around 2000. . I've attended narcotics
commander school.

Q. Now specifically related to methamphetamine and
clandestine methamphetamine labs, what kind of

training have you received?
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A. I was —-- I'm certified as a meth lab -- as a
clandestine lab technician.
Q. And how long have you been certified as such?
A. About 15 years. |
Q. And:iare you current on your certifications?
A, I am.
Q. The standards upon which you've been taughtA
are they nationally accepted standards?

A They are.
Q. Are you aware. of any dispute as to their
validity? .
A. No, sir, I'm not.
Q. As part of éll that training, do you learn
about differént components used in these
manufacturing processes? |
A. I do.
Q. Do you learn trade names as well as chemical

names or one or the other?
A. A little bit of both.
Q. Are you taught how all these components are
combined together to produce methamphetamine?
A. Yes, sir.
Q. What are the two methodologies --
MR. JOHNSON: Objection, Your Honor --

Q. -— or how many --

1263
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MR. JOHNSON: He's --

MR. BELL: Excuse me.

MR. JOHNSON: -- asking leading questions. I
have to object to him asking leading questions.

THE COURT: Don't ask leading questions.
BY MR. BELL:
Q. How many methodologies are there for ingesting
methamphetamine?
A. You can take it orally, you can smoke it, you
can inject it -- “
Q. What are the most common --
A, —-- you can snort it. )
Q. -—- methods?
A. Most of what we see is smoking it or injecting
it.
Q. And are you trained -- are you aware of how
they typically go about doing those two things?
A. Yes, Sir, I am.
Q. Have you testified as an expert as it relates_

to methamphetamine and methamphetamine. labs?

A. I have.

0.  And where have you testified?
A. Federal court.

Q. Were you ultimately qualified?

A. I was, yes, sir.



10

11

12

13-

14

15

16

17

18

19

20

21

22

23

24

25

VOIR DIRE EXAMINATION OF SAMUEL GUNTER BY MR. JOHNSON 265

186
Q. How many times have you testified as an expert?
A. Four or five, and then for the federal grand
jury as well.
Q. Have you testified as an expert relating to
those topics in state court?
A, Not methamphetamine. Other drug issues, I
have.
Q. What other drug issues?
A Drugs in general. One was on .-the -- one time

it was in reference to how drugs were paid for and
such as that.
Q. Have you ever been moved to be qualified in
state court and found to be-unqualified?
A, i have not.

MRQ BELL: Your Honor, at this time the 'State -

would seek to move Lieutenant Sam Gunter ‘as an

~expert in clandestine methamphetamine labs.

MR. JOHNSON: Your Honor, may I ask a few
guestions?
THE COURT: Absolutely.'
VOIR DIRE EXAMINATION
BY MR. JOHNSON:
Q. Officer, how many times have you been present
when methamphetamine was produced from beginning to

end?
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A. Once.
Q. And if your expertise -- well, you said you
have certification. Your certification is
up~to-date to this year?
A. Yes, sir.
Q. Okay. Do you have that certification on you?
A. No, sir, I do not.

MR. JOHNSON: Your Honor, we'd object to
qualifying him as an expert based on the fact that
he's only had one experience witnessing |
manufacturing of ﬁethamphetamine.

THE COURT: All right. I'm going to allow him
to be qualified as an expert in this field. He'll
be allowed to give opinion and/or conclusion
testimony. And I'll explain to you, like I said
earlier when the other expert was qualified, at the
conclusion when I charge you as to how to handle an
expert witness.

MR. BELL: Thank you, Your Honor.

'DIRECT EXAMINATION
(Continued)
BY MR. BELL:
Q. Lieutenant, do law enforcement seminars
actually go through the process of manufacturing

very often during training?
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A. Are you talking about 1liké his question, from
beginning to end?
Q. I'11 rephrase. - How many‘opportunities‘have
been made availabie for you to actually see the
entire process;7start to finish?
A.  Once. That was in meth lab clandestine
rcertification'at the DEA headquarters in Quantico.
Q. Now, whyvdon't they go through'that process
more often? A "
A, .As far as in training?
'Q. Correct.
A, Iﬁ’sjsomewhét dahgerOus,

Q. Let's talk aboﬁtﬁthatl Why are clandestine L
méthamphetamiﬁ; labs dangerous? - A
A. The chemicals that are mixed égd the'gases thét‘r
are'givén off, they{fe explosive,-they'ren
éarcinogenic, they can kill you.

Q. When you say explosﬁﬁe, what kind of explosion
are we falkiﬁg about? T
A. Depends'on whefé'they're at in the procéSs as

to when it blows up. Typically you're‘going to have

-a solvent that is used in the manufacturing'process.

Q. ' Before we'go into that, just generally, in your
500-or-so meth lab cases, have you evér'heard of a

meth lab exploding?
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1 A, I've ‘been at meth labs-that have expioded.v
2 | Q. Is it a minor explosion?
3 A. Some more so than others. Obviously the
4 anhydrous ammonia labs, which are, by nature, larger
5 in scale than a one-pot method,’ the explosions are
6 more severe there than they were at a one-pot lzb
7 : that haa blown up.
8 Q. De~ome—pots have the abilit§ to be a serious
9 explosion?
10 A.  They do.
11 ' Q.: Have you ever to respond to a house or
12 ' apartment on fire due to one of these explosions?
13 -A. The fire is usually over by the time we get
14 ‘ called. But i‘ve actually been eitting,outside when
15 a ‘house ignited because of one.
16 Q. Was that confirmed to be due to a
17 methamphetamine lab?
18 A. It was, yes, Sir:
19 Q. Now, in your traiﬁingland,experience, should
20 the components used for combination in a
21 A methamphetamine lab be seized and put into evidence
22 when they're found at the scene of a methamphetamine
23 lab?
24 A. .No, sir.

25 Q. And why is that?
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A. Because they're dangerous, they're explosive,
they're caustic, they need to be,hediated and
disposed of propefly._
Q. What does mediated mean?
A. Made safe.
Q. Is that discrétionary or is that regulatory?
A, “ Regulatory.
Q. When'dealing with these methamphetamine-labs or

the chemicals involved'with'these labs, do you have

to wear protective gear?

A, Yes, sir.
Q. Could you ﬁell us about that?
A 'Depending on the lab and where it's at in the

.‘manufactufing process, itvcan_bé‘éhything~from a

respirator and Tyvek suit to é‘full;bloWﬁ SCBA
breathing apparatus.
Q.  And the purpose of that geér is to what?
A. . To maintain —— where the technicians that are
disﬁantling the lab can be as safe asApossible for
them.
MR. BELL: Permission to approach the'witnesé?
THE COURT: Yes, sir.
BY MR. BELL;
Q. Lieutenant, without going into the contents,

will you please look through all of these.
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1 A. Yes, sir.
2 Q. Have you had a chance to review those?
3 A. I have.
4 Q. What doesbthat.appear to be a print-off of?
5 A. If's the different steps and components =-
6 : MR. JOHNSON: Your Honor, I have to object if
7 he's going to testify about content. There's no
8 : -exhibit number. And there's no foundation, and
9 relevance. I'm not.sure if. the solicitor'is going
10 tp assign an exhibit number. to them;'
11 » THE COURT: He's just asking.to identify them.
12 Are you going fo introduce them?
13 MR. BELL: After -- I wanted to set the
14 foundation for it, Your Honor. I have one more
15 question.
16 THE COURT: Sure. Gé.ahead.~
17 BY_MR. BELL:
‘18 Q. Did you assist in the editing and preparation
19 of this presentation?
20 A, bYes, sir, T did.
21 Q. And is it fair and accurate to the process of
22 manufacturing?
23 A. It is.
24 THE COURT: Are you going to introduce it as a

25 package or --
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MR. BELL: A package exhibit, Your Honor, and
as a Court's exhibit.

(Court's Exhibit No. 2 marked for

. identification.)

MR. BELL: Your Honor, at this time the State
would seek to publish Court's Exhibit 2 as a
demonstrative aid.

THE COURT: Any objection?

MR. JOHNSON: No objection, Your Honor. That

appears to be what we reviewed before.

‘BY MR. BELL:

Q. Lieutenant, I'm going to go through this
PowerPoint priht—off with you. This is marked as
Court's No. 2. What exactly, generally, is the

shake—and—bake method?

A. It's a method of mahufacturing where everythiﬁg
is put in to one container, one pot -- they call it
a one-pot method as well -- instead of doing

different steps in different containers and then
combining. It's all done in one container. -

Q. Now, the second line says plastic Coke bottle.
Does it have to be a Coke bottle?

A. No, sir.

Q. ‘And what are the typical sizes that you find

when dealing with these plastic containers?
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1 A. I -- depending on what they -- they use it for
2 different things. Anywhere from a two-liter plastic
3 soda bottle or drink bottle to a 20 or 16 ounce.
4 Q. Now, the over-the-counter pseudoephedrine as
5 well as these household chemical products, where can
6 they be purchased?
7 A. Typically, big-box stores such as Target,
8 Walﬁart, or any hardware store, except for the —-
9 you're not going to find the pseudoephedrine at a
10 hardware store.
11 Q. Now, once you have all of those pseudoephedrine
12 and household chemicals, what do you do with them?
13 . A, You start your process of cooking and putting
14 them into the bottle. You put them in a certain
15 order and you end up making meth.
16 Q. Okay. I want to walk through the process with
17 you. How is pseudoephedrine relevant to the
18 process?
19 ' A. That's the -- you have to have it. No matter
20 what -- which process you use to manufacture your
21 meth, whether it be a one-pot method or some other
22 type, you have to have pseudoephedrine.
23 Q. Lieutenant, I'm going to hand you a laser
24 pointer. The top button turns on the laser. Now,

25 what is this device on the right side of that slide?
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"A. A coffee grinder.
Q. And what is the purpose of that?
A. - More often than not, the person manufacturing

their meth will take the pseudoephedrine pills and
put them into a coffee grinder and grind them down
to a powder‘form. |

Q. Now, is using a coffee grinder the only
possible way to do-that?

A. No,‘éir. You could take a hammer and hit the
pills with it if you want‘to.

Q. .Tell us what we're looking at and why it's

relevant.
A. Solvents. This laser pointer ‘and I aren't --

THE COURT: ,I'think'you have the red side in

- your hand.

THE WITNESS: Oh, that could be why.

THE COURT: There you go. ‘
A, The starter fluid, typically what they're going
to do if they're going to use that is they're going
to turn the can upsidedown, bleed the pressure off
of it, punch a hole in the bottom;vand pour out the
ether that is inside it. Or Coleman fuel, they can
use that. They\can.use any type of solvent. In
reference to =-- at this point, acetone, denatured

alcohol. But those two are the most common.
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1 Q. You mentioned acetone. What sort of products
2 is acetone contained in?
3 A. Most common is probably fingernail polish
4 remover. |
5 Q. Does that have a distinct odor, in your
6 experience?
7 A. It does.
8 _ Q. In large guantities, can it be smelled
9 throughout a room?
10 A. Yes, sir.
ll‘ Q.. I'm showing you what's marked as State's 13.
12 It's slightly fuzzy, but can you identify the items
13 in this picture? - S
14 A, You've got -- I can tell the one on the right
15 "~ is Coleman fuel. The one on the left, while I can't
16 read it, appears to be ether; engine-starting fluid,
17 which contains ether.
18 Q. Handing you State's 13, the item we just viewed
19 4 on the projector. Would you just confirm that item
- 20 on the left, what you believe that is?
21 A. ‘Yes. That's starting fluid. I can read it.
22 Q. Are the two items in this pictufe, State's No.
23 13, analogous to these two items on the slide?
24 A. Yes, sir.

25 Q. Tell us why cold packs mean anything.
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A. Cold packs, typically, when you crush them
together and they get extremely cold, well, what
you've got inside is ammonium nitrate and water.

And when those two things mix, it makes it cold. In
the process of manufdcturing meth, they're going to
tear that package apart, and inside is the ammonium
nitrate and a little bag of water. They don't want
the water, they want the ammonium nitrate. They
need that in the -manufacturing process.

Q. Now, in Statefs 14, can you identify what is in

this picture?

A. Instant cold. It's a cold pack.

Q. Why does that matter?‘

A. Because that's what contains the émmonium_
ﬁitrate.‘

Q. And is the item piétured there'analogous to

what's present in this slide?

A, Yes, sir, it‘is.f

Q. Can.you tell what sodium hydroxide does with
the process?

A. It's a lye. You need a lye in it in the

process. You're going to take your pills, you're

~going to put the solvent -- you're going to put them

in the solvent, you're going.to add your lye. The

biggest thing that they have to be careful of when

275
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1 they're doing it is they have to have a solvent that
2 has no water in it, hence the ether or Cocleman fuel.
3 Q. In State's 15, did any of items in this picture
4 match up as being lye or sodium hydroxide?
5 A. The drain cleaner there does.
6 Q. Where does lithium batteries come into play?
7 A. You need the lithium out of the battery to
8 manufacture, to put in,yéur pot in your cooking. 
9 That's why you cannot have any water in your
100 | solvent. Lithium and water is explosive. Water
11 comes in contact with lithium sodium metals, it
12 explodes. So they have to have a water-free |
13 solvent. They will take the batteries and cut the
14 casings on them, peel them abart to get the lithium
15 out of them.
16 0. Do lithium batteries typically have a
17 particular coloring to them?
18 , A. You talking about the casing?
19 Q. . The branding and the design on the batteries.
20 A, They're typically going to be a silver-colored
21 battery.
22 Q. Do they typica;ly have green stripes on them?
23 A. I'm not familiar with -- each manufacturer can
24 make the outside of their battery look -- typically,

25 you're going to see the blue. It's been my
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experience to see silver and blue, is typically a
lithium battery.
Q. Could you point out the blue you're
referencing?
A, Right there, the blue stripés on the sides.
Q. In State's 20, do you see one‘of those lithium
batteries?
A, -Riéht there.
Q. -And what color is that battery?
A. Silver and blue.
Q. If ydu saw that, how woula you identify it on a
scene?

.A. Well, other than picking it up and ieading fhat
it's a lithium battery, it would be -- the blue and
the silver would be an indicator. |
Q. ‘Now, once you have all the items we just went‘
over, tell us about the next step.

A, You put all thése items into your two-liter or .
your plastic drink.bottle, you add a cap full or so
of water, just a touch, to start the process --
hopefully it doesn't land on the lithium -- and it
will start the cooking process, as we call it.
There's actually no heat added to it, but we refer
to it as the coocking process. It will start the

chemical reaction to manufacture methamphetamine.
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1 It will start bubbling. You will have to -- whoever
2 is doing it will have to, what we call, burp it;
3 they will have to release pressure off the top of
4 the container or the container will fail and
5 explode.
6 Q. Does the venting process create any odor?
7 A. It does, yes, sir.
8 Q. State's 19, which of these two bottles would be
9 utilized for that mixing part we just talked about?
10 A. That one (indicating).
11 Q. Is that typical?
12 A. Yes, that's typical. The smaller bottle
13 : typicélly would be used in the, what we call,
14 - gassing off stage where you're crystallizing the
15 liquid meth that you get from the two~-liter bottle.
16 Q. Now, once the cooking part has been doﬁe and
17. | the venting, what do they do next?
18 A, The meth -- we call that meth o0il, the liquid
19 on top. The methamphetaminé is actually in - -that
20 liguid.. So you pour.the liquid'off, the rest of
21 this is waste, because you need the clear liquid --
22 well, somewhat cloudy liquid -- but that's what you
23 want right there.
24 Q. Now, is that the end of the process?

25 A. No, sir.
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Q. What happens next?
A. Now, you do have -- that is>methamphetamine.

But it is not ingestible by the human body at that

point.
Q. So what do they do next?
A. They typically take a professional strength

drain cleaner, mix table salt w;th it to get
hydrochloric.acid gas. They pump that gas into the
liguid and the reaction will cause ‘the
methamphetamine to crystalize.

Q; Does this slide accurately reflect what you
were Jjust telling us?

A. It does. -

Q. Now, could ybu identify the items on the
left-most pictures.

A. That's the sulfuric acid, like I was saying,
the professional strength drain cleaner, table salt.

And when yduAmix those two together, the gas that is

.given off is hydrochloric acid gas.

Q. What size bottle does that appear to be on the
on the right side? |

A. l6-ounce or 20-ounce drink bottle.

Q. Now, once you gét to that picture on the far

right, does that have a name to it? Do you call

‘that anything?



280

CONTINUED DIRECT EXAMINATION OF SAMUEL GUNTER BY MR. BELL

201

1 A. We call it the acid generator.

2 Q. We'll show you State's 12. What does that

3 appear to be?

4 A, A sulfuric acid, a professional strength drain

5 cleaner.

6 Q. Is that similar to the products in the slide?
27 A. It's the same product as that right there

8 (indicating) .

9 Q. Now, in State's 19, which one of those bottles
10 would be utilized for the acid generator poftion?
11 A. The smaller Coke bottle.

12 Q. Now, do they typically have to do anything to
13 the smaller bottle to make it ready to be an acid
14 generator?

15 A. Well, not to the boﬁtle itself. Butvthe top to
16 it, they're going to drill or put a hole in the top
17 of it and run aguarium pump tubing into it, is

18 typically whatﬁs done.

19 Q. What sort of implement do they use for tubing,
20 typically; anything in particular?

21 Al What type of tubing?

22 Q. Correct.

23 A, I call it the clear tubing that you typically
24 find -- see in aquariums.

25 Q. Does it have to be any particular kind of
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tubing?
A. No, =sir.
Q. State's 15, what is the item on the right side?
A. That's the table salt.
Q. And does that particular kind of salt also work

"~ in the process?

A. It does,'yes, sir.
Q. Now, once you have your acid generator és well
as the ‘two-liter mixture, what happens then?
A. You -- the gas that's given off, -you would pﬁt
that hose down into your liquid while the
hydrochloric acid gas is being given off, and it
will cause the'liquid to begin -- it will cause the

meth that's in there to crystalize. It will appear

like it's snowing.

Q. ~Does this slide accurately reflect that?

A. It does.

0. Sq,"onge again, where would that tube be
placea?: |

A. Into the }iQuid.

Q. And refereﬁ&e what liquid we're talking about.
A. The meth oil.

0. Now, does 'it have to be any particular type of

container the meth o0il is stored in?

A. No.
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Q. What is the result of the snowing process?
A. You're getting crystal methamphetamine.
Q. Tell us about the coffee filters. Why are they
relevant?
A. To filter out the solid that you would have in
the -- once you crystallize it, there's still liquid

in there. You have to pour it through something to
extract the methamphetamine from it.
Q. - Does it have to be any particular kind of

coffee filter?

A. No, sir.

Q. State's 18, can you point éut coffee filters
here?

A, There (indicating). I can't really tell what's

in that plastic bag.

MR. BELL: Permission to approach the witness,
Your Honor?

THE COURT: Yes, sir.
BY MR. BELL:
Q. I'm showing you State's 18. Take a closer
look.
A, Yes, sir. That would be coffee filters as
well.
Q. Putting State's 18 back up now that you've had

a chance to look at it off the projector, can you
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readily identify what are coffee filters in the
picture?

A. Yes, sir. Those are coffee filters
(indicating) .

Q. Now, ornce that filtering process occurs with
that coffee filter, what do they do with it then?
A. ' They have methamphetamine. Typically they're
going to let it dry a little bit, and then it's
ready fof them to ingest.

Q. | Now, we spoke on ingestion earlier. What are
the two most common methods?

A, Smoking and injecting.

Q. And could you tell us how they continﬁe the
process to get it into those two forms? |

A. Smoking it, they're just going to -- typically

they put it on aluminum foil and light it and inhale
the smoke that comes off of it.  When it comes to
injecting it, much like other drugs, they're going
to combine it with water,.they may add a little heat
to it to get it to dissolve, and then they're going

to take it into a hypodermic needle and inject it.

0. Does it have to be a particular kind of needle?
A, No, sir.

0. Are you familiar with pH paper?

A, I am.



284 CONTINUED DIRECT EXAMINATION OF SAMUEL GUNTER BY MR. BELL

205
1 Q. Can you tell us a little about what that is?
2 A. It's a test paper that will tell you whether
3 something is acidic, basic, or neutral.
4 Q. Does pH paper have any way or any involvement
5 in dealing with methamphetamine labs?
6 Al We test liquids with it where we have some
7 ideas about exactly what we're dealing with when
8 we're dismantling a lab.
9 Q. Lieutenant, I'm showing you State's 16. Does
10 that particular jug mean anything to you?
11 A. I can't tell what it is from here.
12 Q. If you have an item that is unidentifiable on
13 the scene how do you go about trying fo identify it?
14 ' A, We're going to'pH it. Thaﬁ's going to be the
15 | first step in the process.
16 . 0. Tell us about how that works.
17 A. We're going to take whatever container, take
18 'Qur pH paper, . dip a little bit of it into the
19 liquid, and look at the reaction that -- whatever
20 color it turns the pH paper is what we're looking
21 for. |
22 MR. BELL: Permission to approach the witness,
23 _ Your Honor?
24 THE COURT: Yes, sir.

25 BY MR. BELL:
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Q; Lieutenant, I'm showing you State's 17. Would
you take a close look at that before I publish it.
A. Yeﬁ, sir.
Q. State's 17, are you able to identify what that
center mass is? '
MR. JOHNSON: Objection, Your Honor; opinion.
THE COURT: Overruled. |
A. -It's a pH paper that's been dipped showing an
acid reaction.
Q. So what exactly does --
A. The pink color -- pH paper, typically, when

it's in its neutral state is yellow. It's either

going to turn blue or pink, depending on whether

you're puttingvit into a base or an acid solution.

Or if it's water, then it will remain'yellow.

Q. If you do a pH test that yields this result on
a container, such as in State's 16, what does that
indicate  to you?-

A. That whatever liquid is in that container is an
acid; it has the character characteristics of an
acid.

Q. And is it possiblé to be used in the
manufacturing process?

A. It is.

Q. The pictures that we've gone through related to
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this PowerPoint, if you found all of those items in

a motel room, what would you'believe to be

occurring?
A. They're manufacturing methamphetamine.
Q. Have you ever run into a legitimate use to have

A

all of these items in the same place?
A. I have not.
Q. Have you been trained to look out for any
legitimate use?
A. Yes, sir.
Q. And have they told you these items could be
combined to a legitimate use?
A.‘ No, sir.
Q. Of all the items we've looked at, is there any
item missing that needs to be uséd in the
manufacturing process?
A.  Are we talking from the PowerPoint? No, sir.
Q. From the pictures that you've identified from
this particular case?
A, I don't remember seeing any pseudoephedrine.
Q. Thank YOU. |

You spoke earlier about a respirator. Once
again, what is that?
A. It's a mask with a filter on it.

- Q.. And why is that useful?
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A. To protect yourself from the fﬁmes and the
gases that are given off during the manufacturing
process. |
Q: Do you ever find respirators. at meth lab sites?
A. Yes, sir. |
Q. When measuring out all these different

ingredients,. do they Jjust éyeball it or do they have

to. specifically measure it?

A. 7 Some eyeball it and somé people fancy
themsélves as'a_éhemist and want to measure
everything that they do. |

Q. And what sort of measurement tools- or devices 

» do they'use?

A. Some type Qf scale, some type of volume where

- they can measure:volumes as well.  But some type of

scale would be typically what they use.
Q. Upén compieting the manufaéturing procesé, if
they wish to kéép'it'in solid form, how do they

typically storéuit?

A. = Plastic bags, aluminum foil. Just any number -
of ways.
MR. BELL: Your Hoﬁor, at this time we believe

sufficient foundation has been laid for State's 24,
25, 26, 28, 27, and 23 to move in to evidence.

MR. JOHNSON: Your Honor, may we approach?
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1 THE COURT: Yes, sir.
2 ' _ (Sidebar conference.)
3 MR. JOHNSON: Your Honor, just for the record,
4 objection based on previous motion and prejudicial,
5 ‘ ‘relevance, probative, and previous objection and
6 motion.
7 : : THE COURT: Séme ;uling.-
8 (State's Exhibit Nos. 23-28 admitted in to
'9 ' evidence.)
10 ' BY MR. —BELL:
11 . | Q. Lieufenant, I'ﬁ showing you;what's been enteréd
12 . as State's 27. Using your laser pointer, could you
13 ‘ circle or.indicate any items in that picture that
14 you think would be relevant.
15 A. Can I see it closer than.that, please?
16 Q. Certainly.
17 E Lieutenant, this is State'é 27. Anything that‘
18 . ‘yQu déem to be relevaﬁt fo our_diécussion, could you
19 please point it out?
20 ‘ A. The crystals right.there, that would be
21 ’ relevant. That, I'm not -- obviously, you got
22 plastic bags which could be relevant to the
23 manﬁfacturing process.
24 0. What are the brown items on the béttom left of

25 : that picture hanging out that trash can?
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A. Right here (indicating)?
Q. Correct.
A. Can I see the photo again? I can't --
Q. I'1l also hand you another angle of the same
photo, which is State's 28.
A. Okay.
0. Refefencinq 27, what are those 'items on the
bottom left in that trash can?
A.  Appear to be coffee filters. -
Q. Now, the sort of bright yellow or green object

in sort of the top middle of that picture, what does
that appear to be? | .

A, That's the top to some.type of liquid.
container. Could be a soda can or soda bottle or

even a —-- some type of plastic container.

Q. Does this item in here appear to be of any
value? ’

A, From here -- there again --

Q. It's perfectly fine if you don't see anything,
Lieutenant.

A. © No. From here, I can't tell you =-- it looks
like a -- to me right now, it just looks like a

piece of a plastic bag.
0. Okay. Showing you State's 28, which you also

just reviewed, just another angle of the same photo,

289



290

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CONTINUED DIRECT EXAMINATION OF SAMUEL GUNTER BY MR. BELL

211

does anything el;e stick out to you?
A. There again, can I --

THE COURT: He wants to see it. He can't tell
from back here.
A. OCbviously, I see the ﬂypodermic needle, which
would be used in the ingesting process. From here I
can't -- that could be some things. I can't tell
from here.
Q. Handing you- State's 28 again to review. Can
you look in the top left of that picture for me that.
you have'in your hand.
A. (Witness complies).
Q. After closer review, do you see anything at all -
that stands out to you?
A. That's a coffee filter that‘svsfill damp where
it would have been used in the filtering process.
That's the biggest thing that stands out to me, and
the hypodermic needle.
Q. Showing you State's 24. Can you tell us what's
in this picture? |
A, The only thing I can tell from here is some
type of baggie with something that appears to be
pinkish or red inside it.
Q. Okay. I'm showing you what's marked as 24.

A. Okay.
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Q.  Could you also examine State's 25.
A, Okay.
Q. Looking at State's Exhibit 24, are you able to
identify anything in that picture?
A. Yes, sir. That's going to be a digital scale
that would typically be used. If you look closer
into that plastic bag there, you can see what
appears to be a white, powdery substance, a small
amount of it in it.
Q. I believe that's just glare you're referring
to, Lieutenant.
A, Okay.
0. >In’State's Exhibit 25 that you juét reviewed,

~can you point out’ items of interest in this picture?

A. You have digital scales, hypodermic ﬁeedles,
plastic baggieé, small containefs with more plastic
baggies in it. | |
Q. Are those baggies con;istent with what
solidified methamphetamine would be stored in?

A. Yes, they are. |

Q. And are those syringes and needles consistent
with how you would draw liquid methamphetamine?

A. How you would ingest it, yes.

Q. Okay. The larger syringe by the séissors,v

could you point that out with your laser pointer?
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A. Yes, sir.
Q. Could that be used to draw?
A. I'm not sure I understand what you mean by
draw.
Q. To draw the liquid out of a container.
A, Yes, sir.
Q.. Ultimately, why is manufacturing

methamphetamine so dangerous?

A. Because of the -- there's an element of
explosive nature of it, the gases that are given off
can be caustic. That's the two main reasons to why

it's dangerous.

Q. One final question: Showing you State's 26,
can you -- if you need me to bring this up to you, I
will;

A. Yes, sir, I do.

0. State's Exhibit 26. Can you identify that
object?

A. Ng, sir.

Q. Okay; As far as respirators go, do they make

different models?

A. Yes, they do.

Q. Please answer any questions the Defense may

have for you.

THE COURT: Let me see y'all up here a second.
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(Sidebar conference.)

THE COURT: All right. Mr. Johnson.

MR. JOHNSON: Thank you, Your Honor.

CROSS~-EXAMINATION

BY MR. JOHNSON:
Q. Officef, you said you were invelved in 500 meth
labs? - |
A. And more than that, I'm sure.
Q. More than 5002
A. ‘Yes, sir.
Q.- And how many of those meth labs did you conduct
surveillance on?
A. I have né idea.
Q. Is surveillance a technique that you use to
watch meth labs?
A. Typically not, no,- sir.
Q. ~ You don't conduct surveillance as a law
enforcement officer?
A. As a law enforcement officer, I do. Yes, sir.
Q. You're telling me that you've neVer'conducted

surveillance of a potential meth lab, never done

that?
A. I didn't say I never done that.
Q. Okay. What is the value of doing that?

A. To know when they're cooking meth.
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Q. Don't you also want to know who stays in a
particular location to know if they live there
maybe, who's cooking meth?
A, Typically I'm going to find that out when -- if

they're cooking, I'm going to find that out when I
raid their lab.

Q. Okay. Is it important to know if someone lives
at a location or if someone walked into a location
five minutes before police showed up? Is that
important at all?

A. Sure.

Q. Would it be helpful to have videos of a
location, like from security cameras?

A. I'm not —- I'm not sure I understand what

you're asking me.

0. If you had a video from a camera --
A. Yes, sir.
Q. -- that showed a location you suspected to be a

meth lab, would that be helpful?

A, Sure.

Q. Okay. Would it help you to have fingerprints
pulled off all these items and containers that you
testified about that you say were involved in
potential -- could be involved in a meth lab?

A. Typically we're not going to pull fingerprints
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off those containers.
Q. Would it be helpful for you to know whose

prints are on those containers?

A. ‘ Sure.

Q. Okay. And Red P method or Nazi or
shake—-and-bake, these are different methods for
producing methamphetamine; correct?

A. Correct.

Q. Okay. You had a_conclusion about a
shake—-and-make method you think was used; correét?
A. Correcﬁ.

Q. And so if someone said another a method was

used, you would not agree with that?

A. . For this particular incident?

0. Uh-huh.

A. No, sir, I would not.

Q.. Okay. And if you were trying to investigate

one of these 500 meth labs, would it be important to
you to have some documentation showing who lived in
a particular residence or stayed in a particular
motel room where meth was being produced?

A. Yes, sir.

Q. Okay. And would it be important to you to have
some documentation to show exactly who was caught on

seen when you raid, when you went in, as opposed to
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assuming later?
A. There again, I'm going to have documentation of
who i1s caught on scene.
Q. And officers should. But if an officer doesn't
have that documentation, that could cause you a
problem later on trying to assume who was there,
correct, if you didn't have the documentation?
A, I don't know that you assume if someone was
there or not there. But...
Q. But that would be troublesome if you didn't
have the proper documents?
A. Yes, sir..
Q. And methamphetamine, as a drug, leaves residue,
does it not, that could be tested? Detected
residue?
A. Depends on what you're talking about. Where?
Q.  OCkay. ©On fabric?
A. Typically -- I can tell you I've never pulled
meth residue off fabrié before.
Q. Okay. Can meth residue be detected on a cheek
swab?
A. Pardon me?
Q. Chéek swab.
A. Not that I'm aware of, no, sir.

Q. You cannot test someone to see if they've
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ingested methamphetamine?
A, Not through their mouth, no, sir. Not that
I -- I've never done that.
Q. 'You've never done it?
A. Never heard of having it being done.
Q. How do you ingest methamphetamine?
A. "You can take it orally, you éan snort it, you

can smoke it, and you can inject it.

Q. And so if you take it orally, that means by?
A. Your body is going to metabolize the meth in
your mouth.  The digestion process starts when you

take it into your mouth. You saliva is going to

“metabolize it, so I wouldn't think ydﬁ're'going to

find much residue there or any residue in their
mduth.

Q. What about if someone calls you and says
there's a meth lab being operated? TIs that person
an important witness to you?

A. Yes, sir.

Q. ‘ iou‘d like to talk to them, wouldn't you, if
you were investigating a lab where someone called --
A. If they're willing to talk to me, vyes, sir.
Most times they're anonymous complaints.

Q. Oh, but.if it's not anonymous and you have

their name, you'd like to track them down and talk
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to them as part of -- because you've done this over
500 times and you're very good at it. So that's
something you'd do?
A. As part of the investigation, vyes, sizr.
Q. Okay. Thank you.

MR. JOHNSON: No further questions, Your Honor.

THE COURT: Anything on redirect?

MR. BELL: Briefly, Your Honor.

REDIRECT EXAMINATION

BY MR. BELL.:
Q. Based on the items that you saw from this
particular -incident, were thgée components likely to

be used in- the manufacturing of methamphetamine?

A. Yes, sir.
0. Does it matter what you call it?
A. No, sir.

MR. BELL: No further questions, Your Honor.

THE COURT: You bmay step down.

Next witness, please.

MR. BELL: Your Honor, at this time, the State
would rest. |

THE COURT: Mr. Foreman, ladies and gentlemen
of the jury, that concludes the State's
presentation. I'm informed that we have one

additional witness from the defense side, so let's
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go eat our sandwiches or whatever you ordered. And
once we do that, we will conclude the testimony, and
then we'll be a positidn=for final arguments and my
Charge.b I'm going to be right next door to you
eating mine. Just let the bailiffs know when you'fe
finished eating and we can start right back up then

or we can take a specified amount of time and let

you go outside and get some fresh air.

Mr. Foreman, you just let me know how y'all
want to handle it. Don't discuss the case while
you'ré eating. You let us know.

- (The jury exits the courtroom at 12:28 PM.)

THE COURT: Any motions by the State?

© MR. BELL: None from fhe State?-Your Honor.

‘THE .COURT:  Mr. Johnson?

MR. JOHNSON: Taking all previous motions,
objectiéns, consideration of all evidence, I make a
motion for directed verdict of not guilty on behalf
of the defendant, Your Honor. |

THE COURT: All right. I respectfully deny it.
Obviously at this point of the trial we're concerned
with the existence not the weight of the evidence.
If the jury finds the testimony and the exhibits to
be credible, there would'be‘sufficient evidence to

sustain a verdict of guilt. So it's a jury question

- 299
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at this point in time. So I respectfully deny your
motion.

Mr. Miller, would you raise your right hand for
me, please.

JAMES MILLER

being first duly sworn, testified as follows:

THE DEFENDANT: Yes, sir.

EXAMINATION

BY THE COURT:
Q. Mr. Miller, we've reached the stage of the
trial now where you have the opportunity to present
your side of the story or your-defeﬁse. And you can
do that by calling witnesses on your behalf, you can
do that by introducing relevant exhibits, and you
can do that by taking the witness stand and
testifying in your own defense.

In that regard, you will have the
constitutional protection provided to you by the
Fifth Amendment of'the United States Constitution
which says that no one can be compelled to give
testimony in a case where they're charged with a
crime. You have the absolute right to remain
silent.

If you exercise that right to remain silent,

then I'll tell the jury when I instruct them that
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they can't even consider the fact that you did not
testify when they deliberate your‘guilt or
innocence. |

I would further tell them that's a matter that
can't be discussed in the jury room, no inferences
can be drawn from the fadt_that you didn't testify.
You do not have to prove anything. The State has
the burden of proof. You do not have to prove your
innocence. So you can remain silent and they can't
infer anything from it.

Do you understand your right to remain silent?
A. Yes, sir.
Q. On the other hand, if you decide to testifyh
which you have the absolute right to do so, you'll
be subjected to the same rﬁles,as everyone else who
testified; you can be cross-examined by the State on
all relevaﬁt issues.

Does he have a record for impeachment?

-MR. BELL: Your Honor, for the purposes of
impeachment -- one moment, Your Honor.

THE COURT: I know he must have a couple prior
drug offenses.

MR. BELL: He does, obviously, Your Honor.
Unless the door is opened, it's not going to come

in.
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THE COURT: If they're for the same thing, I
normally would find them to be more prejudicial than
probative.

MR. BELL: Your Honor, I apologize. Just one
moment.

Your Honor, a 2010 shoplifting and a 2007
fraudulent checks.

THE COURT: Do you»intend to use those to
impeach him? '

MR. BELL:‘ Your Honor, I think they qualify.
Whether or not I'll use them, at this time, I'm not
sure.

THE COURT: Well, they do. They're a crime of
dishonesty. Do you intend to do it?

MR. BELL: I think we'd argue that a fraudulent
check is and stealing soﬁething that isn't yours
does equate to dishénesty. But I'll need to review
case law at recess.

THE COURT: That it does not qualify?

MR. BELL: That it does, Your Honor.

THE COURT: Well, we just found that an armed
robbery is not a crime of dishonesty, so how could
shoplifting be?

MR7 BELL: Your Honor =--

THE COURT: Recent case that just came out.
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MR. BELL: Yes, sir.
THE COURT: All right.
BY THE COURT:
Q. Mr. Miller, you have a record that may qualify

allowing the jury to hear about your prior record
dealing with the forgery, simply to use it to attack
your bélievability or credibility. If you take the
witness stand, that prior record could be made kann
to the jury, if T make a determination.that it's -
more pfobétivelthan prejudicial.' So that may be an
issue that you might want to talk to your lawyer

about. But do ﬁnderstand your right to testify and

‘your right to remain silent?

A. Yes, sir.
Q. Okay; I need to know whether or not you wish
to exercise that right, if you want to testify or if
yod don't want to testify and.-exercise your right to
remain silent.

Now, oneiother thing that goes along with that:
If you testify, then the State has the final
argument in closing arguments; if you don't testify,
you have the final arguments.
A. I'd like to testify.
Q. Very well.

THE COURT: All right. When we come back from

303
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1 lunch, we will conclude the trial with his .
2 testimony, and then we'll be in a position to argue
3 and charge.
4 MR. JOHNSON: Your Honor, may I just ask you to
5 clarify? You're indicating these two convictions
6 are the only convictions that would be allowed --
7 THE COURT: I didn't say that. I said I have
8 to make a determination, if the State tries to use.
9 them, as to whether nor not I'm 'going to allow them.
10 And I assume ybu're talking about a shoplifting and
11 a -- .
12 MR. BELL: Two fraudulent checks, Your Honor.
13 MR. JOHNSON: I just ask if I need to open up
14 on direct, you're indicating you're going to let us
15 know prior to --
16 THE COURT: Well, are you going to use them?
17 MR. BELL: My inclination is no, Your Honor.
18 Now, if he elicits on direct what I believe to be
19 . sort of the angel defense and tries to make it sound
20 like he doesn't have a record, then certainly I may
21 walk through the door on cross. But I --
22 THE COURT: Stay away from it and he'll stay
23 away from it.
24 MR. JOHNSON: Yes, sir. If he talks about his

25 record, certainly. So they're not attempting to use
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any of the drug offenses?

THE COURT: He just said hHe's not unless you
open the door.

MR. JOHNSON: No prior. Okay. Thank you.

THE COURT: -~ All right. We'll take howéver long
the jury needs. Don't get far.

{Luncheon recess at 12:35 PM.)

THE COURT: All right. Before I bring the jury
in, any particular jury charge the S£ate wants other
than what we've already been over? |

MR. BELL: Your Honor --

THE COURT: Have you got a charge on
manufacturing? |

MR. BELL: I can certainly get .one for you; I
don't have it on me, Your Honor. We're not asking
for a particular charge on manufacturing. I kﬁow
your typical --

THE COURT: Well, I'm just going to say that
the State has to prove beyond a reasonable doubt
that the deféndant manufactured the drug
methamphetamine, manufacturing meaning to produce,
prepare, -process.a drug naturally or chemically.

MR. BELL: We'd ask that thé conspiracy
language, the aid, abet, conspire to manufacture

also, which is also in the statute, also be included
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1 in that charge.

2 MR. JOHNSCN: And certainly we're not asking

3 for that, Judge.

4 THE COURT: Sir?

5 MR. JOHNSON: Certainly we'd prefer that

6 language not be in there.

7 THE COURT: In other words, you want the

8 ~defendant -- must prove beyond a-reasonable doubt

9 - that the defendant knowingly manufactured marijuaﬁa
10 or provided financial assistance -or otherwise aided,
11 abetted, attempted, or conspired to manufacture?
12 MR. BELL: Yeé, sir. You could, ofvcourse,
13 eliminate the financial part. If you want to Jjust
14 do the aid, abet, conspire, the State is satisfied,
15 Your Honor.
16 MR. JOHNSON: Your Honor, I'd just argue that
17 , under the indictment, it saying knowingly or
18 intentionally manufacture. It does not have that
19 language.
20 MR. BELL: The State's response, Your Honor:
21 An indictment is a general notice document. It does
22 have the specific statutes section he's being
23 indicted on which does clearly state in the body of
24 that subsection that it is to manufacture or aid,

25 abet, or conspire to manufacture.
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THE COURT; And then the pseudoephedrine is
just a statute?

MR. BELL: Yes, Your Honor, correct.

THE COURT: Hand me your statute, please, that .
you handed up yesterday.

MR. BELL: May I approach, Your Honor?

THE COURT: You certainly may.

And, Mr. Johnson, you wanted the mere presence?

MR. JOHNSON: That's correct, Your Honor.

MR. BELL: Your Honor, additionally from the
State, we would ask for a charge that the inference
of possession of paraphernalia -- excuse me. That
possession of equipment or paréphernalia can create
an inference of intent to ménufacture. I do have a
copy'of that proposed charge, Your Honor.

THE.COURT: Hand it up to me, please.

MR. BELL: Additionally, on this proposed jury
charge, Your Honor, is a request to charge
conspiracy, to explain to the jury exactly what
conspire means.

MR. JOHNSON: And, obviously, Judge, we'd
object to both of those requested charges.

THE COURT: All right. I'll charge the
statutes in the mere presence that you've requested,

Mr. Johnson, inference of possession of equipment,
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1 and conspiracy, as outlined in the proposed charge.
2 You're protected on the record and noting your
3 | objection. Anything else?
4 MR. JOHNSON: ©Nothing from the Defense.
5 THE COURT: The verdict form is simply we find
6 the defendant not guilty or we find the defendant
7 guilty of each indictment, and the indictment is
8 stated.
9 Bring the jury in, please.
10 - (The jury enters the courtroom at 1:21 PM.)
11 THE COURT: You may call your first witness.
12 MR. JOHNSON: Thank you, Your Honor. The
13 defense calls Mr. James Miller.
14 JAMES MILLER
15 being first duly sworn, testified as follows:
16 THE DEFENDANT: I do.
17 . THE CLERK: Once you're seated, state your full
18 name, spelling your last please, sir.
19 THE DEFENDANT: My name is James Bruce Miller.
20 My last name is spelled M-I-L-L-E-R.
21 DIRECT EXAMINATION
22 BY MR. JOHNSON:
23 Q. Mr. Miller, how old are you?
24 A. Sixty-four.

25 Q. Where did you grow up?
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A. I was born in Louisville, Kentucky and spent

til about 13 there, and then my .family moved to

Columbia.

Q. 'Okay. What did you do for a living?

A, I'm sorry?

Q. Your profession?

A. Real estate development, real estate broker --

originally real estate broker and then real estate
development. I had my own real estate development

company, and worked primarily ‘in tax credit and bond

construction.
Q. - Tell me about your education.
A. [ University of South Carolina under-grad and

grad, psycholégy.

Q. What type of degree?

a. Industrial psych.

Q. Okay. And how-many children do you have?

A. ~ I have two sons, both éroﬁn.

Q. Now tell me, Mr. Miller{ on the incident date,

tell me about what happened and how you came to be
where you were.

A, The end of the‘workday, I stopped by Motel 6 to
check on ﬁy friend John McFadden who had called me
and saia that he was there --

Q. Don't say what anyone else said.
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A. Okay. But he called and asked for a ride to go
get some groceries and stuff.

Q. And so what did you do?

A. T stopped by Motel 6 and went and knocked on
the room and lent them tﬁe vehicle to go —-- lent
Chris Quarrels the vehicle to go to the grocery
store, which was just right kind of a half ﬁile
away, that Bi-Lo around the corner on State Street.
Q. Okay. What happéned then?

A. I went -- well, when I went in there, John
McFadden, whé I know well, Lisa Breedlove, who i

know, Josh Crawly, and the Jason Carroll guy was

there.
Q. Then what happened?
A. I said hello and went -- walked two.doors up to

Taco Bell and got some dinner, came back to the
hotel -- brought dinner back, came back to the
hotel, and had been there at the most 10 minutes,
maybe 15, when there was a knock on the door.

Josh Crawlvaas sitting closest to the door.
He pulled the cuftain back and he said,‘it's_theA
police. And it wasn't my room, I was visiting.
But -- and I don't really remember whether I said it
or someone else said it, but, obviously, the

consensus was, well, you got to open the door.
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Q. What happened?

A. The cops came barging in and yelled at

Ms. Breedlove because she had gotten up to go to the
bathroom. We heard about that this morning.

There -- when he opened the door, there were five or
six of them there. And one walked in and another
followed. And they started saying, what's going on
here, what's going on here. And I remember McFadden
answered, Jjust hanging out. I think I said, I'm

visiting. And --

Q. ’Were you placed in detention, handcuffed?
A. Yes.
0. Okay.
A, Shortly after that, we wére all placed in
detentiohf

But let me finish. When I came back with the
food, the Carroll guy had left.
0. Okay. And did you make-any statements about

being a meth manufacture or meth cook?

A. Absolutely not.

0. Okay. And did you have a wallet that you
placed pseudoephedrine in -- crushed pseudoephedrine
in?

A. No. I don't carry a wallet. In my bookbag,

which wés in -the room, I had IDs and that kind of
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stuff because I come from work. I carry a money

vclip which usually has my bank card, my cash, and

whatever else I need in 1it.
I've yet to see that wallet that was talked

about this morning. I didn't see it that night

~until I was at the headquarters police department of

Cayce. I know he testified that he came over and
saw it and picked it up. But we were all three
sitting on a wooden bench in the front office of
Cayce, and he walked in and Went, who does this
belong to? And nobody said anything. And I said,
it's a black wallet; let me see it. And he threw it

down on the desk and never showed it to us.

Q.  Did you ever claim it?
A.  No, I never claimed it. I never saw it.
Q.' Okay. Were you there to manufacture

methamphetamine or to assist in it?

A, Absolutely not. I had no idea that any of that

stuff was even there.

Q. Okay. Answer any questions the State may have.
CROSS-EXAMINATION

BY MR. BELL:

Q. Mr. Miller, may I call you James?

A. You may.

Q. Thank you. James, you were at Motel 6 on
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.January 8th, 2014, weren't you?
A.- Correct.’
Q.  And you were at room 12672
A, Yes, sir.
Q. And there were multiple individuals~ there; is
that true?
A. Correct.
Q. Did" you know those individuals?
A; " As I just stated, I knew John McFadden well and
I had met the others.
Q.  How did you meet the others?
A. I worked as Transitions and they were all
either day users or residents at some time there.
Q. Now, what is Transitions?
A. Transitions is a facility located downtown that
helps pebple transition from a homeless stafe or
a —-— not necessarily always homeless, but a state of

needing help into jobs, help them find jobs; if they

have mental illness, hook thHem up with mental

health.
It opened in 2012, and I was hired -- I retired
from real estate because of an accident. I was

hired and worked for -- til late 2012 til late 2013
as a full-time paid employee. I then reduced myself

to part-time and diminished it to volunteerism just
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because of my personal goals.
Q. Now, you didn't mention working for Transitions
when Mr. Johnson asked you where you- worked, did
you?
A. He didn't ask me where I worked.
Q. Didn't you tell him what your employment
history was? .
A. He said what did you to make your living, and I

- said I was a real estate developer. After I retired

from reai estate, I was hired_by Transitions, mainly
because, at that time, I was doing some volunteer
work and I met Lawrence —-- I can't remember his last
name right now -- and they were opening it, and he
asked me to comevon'and help him out.

Q. Now, does Transitions encourage its employees .
to go hang out with people like John McFadden at the

Motel 67

‘A, You'll have to explain to me what you mean by

people like John McFadden.

Q. You knewAthose individuals in that room, didn't
you?
A. I just told you that I know John McFadden well

through church, and I had met the other people.
Q. . Why did they need you to come give them a ride?

A. As I said, they wanted a ride to go to the
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grocery store. They were without a vehicle.

Q. How did they get to Motel 6 then?

A.‘ I don't know. I hadn't been there. I can't
testify about what happened when I wasn't there.

Q. But you were the first person they called for a
ride? |

A. .I have no idea. I think they had been there
for four or five days, so I'm sure théy had seen
other people and been éther places. But --

Q. You could smell something in thét room when you
got there, couldn't you?

A. ‘I smelled some acetone maybe, which is nail

polish remover. But it was not a horrendous odor of

any kind.
Q. That- didn't seem'unusual to you?
A. Not if somebody was taking nail polish off.

Q. How long did you say you were in that room; 10 -
to 15 minutes? |

A. No. I said I got there 5:00-ish, walkéd up to
Taco Bell, came back, probably there maybe ten

minutes before the police came knocking on the door.

Q. - S50 you were there maybe ten minutes?
A. Approximately.
Q. And then roughly how long before the first

time -- the first time you were there? How long

315
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were you there the first time? Excuse me.
A. Long enough to say hello and walk to Taco Bell.
Just stuck my head in.
Q. Did you see any fingernail polish remover when
you were there?
A. No, sir.
MR. BELL: Beg the Court's --
A, Or if I did, I didn't know it was nail polish
remover.
Q. Showing you State's Exhibit 2, sir. That's how
the room looked when you got there, isn't it?
A. No, sir.
Q.  How did it look?
A. It wasn't that messy.
Q. So in the time that you went to the Bi-Lo, you

said, and the time you came back, they ransacked the

-room?

A, The only thing I can say is police testified
they entered the room. And I'm sure they were there
before they took the picture. - That looks to me like

somebody had been searching.

Q. So are you saying police made the room lock
like that?
A. No. I'm saying it looks to me like somebody

had been searching. Blankets are pulled off the bed



10

11

12

13

14 .

15

16

17

18

19

20

21

22

23

24

25

CROSS-EXAMINATION OF JAMES MILLER BY MR. BELL"

238

or thrown up. It didn't look like that when I got
there.

Q. So when you got there, the beds were neatly
made and the house was -- or the room was put

together?

‘A. No, sir. I didn't say that. I said it wasn't

a mess like that! I believe -
Q. Tell me what condition --
A. I believe --

THE COURT: Hold on. Hold on. Let him --
A. I believe that Ms. Breedlove was on the far
bed, Mr. McFadden was sitting on this one on his
computer (indicating). I can't -=
0. That's fine, sir. I'm showing yQu State's 3.
That bed didn't lock like that when you were thefe?
A. Well, somebody would have been sitting on it.
But, no, sir. I don't know what those are lying on
the bed. But there had been -- I believe three
people.were staying there and they had been there
four or five days, so I'm sure the room wasn't
emaculate.
0. Was there an ashtray on the center of the bed
when you were there?
A. I didn't notice.

Q. James, State's 10. In the ten minutes or so
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that you were there, did you see those bags?

A. No, sir. And when I came in with the tacos —--
you know, 1f you go to Taco Bell, you can buy that
box of a dozen tacos, which is what I bought. When
I came in, I sat down at the table, which is right
inside the door, and hadn't been to the back of the
room. But I'm not saying they weren't there, but I
didn't notice them.

Q. You didn't see the contents of this bag in
State's 117

A. Sir, as I said, I didn't notice the bags. If I
had seen the contents of the bag. I probably would

have been frightened.

Q. What happened to the tacos?

A. | We ate them.

Q. What happened to the packaging?.

A. I guess 1it's in the trash.

Q. Are you refefring to the trash bin in State's
287?

A, No, sir. 1T don't know which.trash bin that is.
0. You know how to cook meth, don't you, James?

A. No, sir.

Q. When you were pulled out of that room, the

pelice detained you; is that correct?

A. Yes, sir. They detained three of us.
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Q. Did you ask to remain silent?
A. ‘I'm sorxry?
Q. Did you ask to remain silent?
A, Did I ask to remain silent?
Q. Did you say you didn't want to talk to them?
A, I don't remember saying anything to them.
Q. So you-didn't speak to the officer at all?
~ A, I didn't make any sfatements that stand out. I
remempber -- I certainly didn't say I'm a meth cook.
Q. So that officer lied?
A. I didn't say it. I'm not going to call him a
liar.
Q. So you may have saia it to him then?
_A. No. I didn'£ say it.
Q. So that makes that officer a liar?

THE COURT: Now, you can't pit witnesses
against each other. The jury determines who is
telling the truth.

A. Why would I make a statement like that?
THE COURT: You don't have to answer that.
THE DEFENDANT: Thank you, sir.
BY MR. BELL:
0. Did you tell the officer that you were a
well—soﬁght—after meth cook because you were proud?

MR. JOHNSON: Objection, Your Honor; asked and
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answered. -
A. I just told you I --

THE COURT: Hold on. Hold on. Answer it one
more time and that's it. |
A. ‘I did not make a statement as to me being a
meth cook. I do not know how to cook meth.
Q. Do you know what pseudoephedrine 1is?
A. Yeah. It's Sudafed. You buy it for allergies,
colds, and it's used in the making of
methamphetamine.
Q. Isn't it true that you bought pseudoephedrine
some 60-plus times --

MR. JOHNSON: Objection, Your Honor.
A. Over what period of --

THE COURT: Hold on. Hold on.

MR. JOHNSON: Objection, Your Honor.

THE COURT: Sustained.

MR. JOHNSON: I have to make a motion at .this
time, Your Honor.

THE COURT: All right. Y'all step out for a
second, please. I'm sorry.

(The jury exits the courtroom at 1:37 PM.)

THE COURT: Mr. Bell, what in the world are you
getting into?

MR. BELL: Your Honor, it's a simple question.
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He can answer --

THE COURT: ' It's not a simple guestion. You
know exactly what it is. That's .the most
prejudicial question you could ask this guy.

MR. BELL: Purchasing pseudoephedrine is not
illegal, Your Honor.

THE COURT: Sure it's not. But he's not hefe
for purchasing pseudoephedrine, he's here for
manufacturing meth. And it's highly prejudicial to
try to say he's been buying pseudoephedrine all over
the state.

What's your motion?

MR. JOHNSON: Motion for a mistrial, Your"

-Honor. The solicitor specifically indicated toime

prior to trial, as we brought up at the pretrial,
that he would not be introducing any evidence about
the pseudoephedrine buy logs that they have related

to my client. He specifically said he would not do

that. I have a written motion that I submitted, and

it's actually Court's Exhibit 1, where I was arguing
against the submission of these buy logs, and the

solicitor stated very clearly that he was not going

-to bring those up, not going to use them as

evidence, and he's just brought that-up. I'd move

for a mistrial since it's so highly prejudicial
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against my client.
MR. BELL: State's position, Your Honor, is,
we've not introduced the logs. We could have gone

and put the logs in. This is a simple guestion

~ where if he answers no, I can move on; if he answers

ves, I can move on. It has nothing to do with
pseudo logs. I have not tried to --

THE COURT: Well, you've certainly alleged that
he's big -into the manufacturing of meth and you've
got one little incident inra motel room where he
claims he was just a visitor. You didn't find
anything on him, you hadn't got -- other than he
jﬁst happens to be there. And then you want to --

'MR. BELL: He has pseudoe?hedrine on him.

THE COURT: -- inject into the trial
purchasing -- what did you séy, 60 times? What was
the question?

MR. BELL: Yes, sir; 60-plus times.

MR. JOHNSON: So if he answers the question and,
the soliéitor wants to cross him and opens -- he
basically said he was not going there, was not going
to bring up the buying -- the buys of
pseudoephedrine, but he just did it. At pretrial hev
specifically said, I'm not going to bring up these

multiple buys or purchases of pseudoephedrine, these
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logs. . I have a written motion that details why I
was objecting to it. We never resolved it in
pretrial because the soliéitor said he wasn't going
to bring it up.

MR. BELL: What the State said, Your Honor, is
that we would not introduce those logs. Now,
obviously, we'didn’t.know he was going to take the
stand at that point. Now, we still don't seek to
introduce those logs, but we do believe we can at
least ask him a question. And the jury, if they
believe him when he.says no, they can move on, or if
he says yes, obviously, we move on. - Now,.I
certainly don't believe that. this rises --

THE COURT: So you're going to leave it
alone whether he says ye$ or nov?

MRi>BELL: Yes, ~sir. Absolutely.

THE DEFENDANT: I can't answer it, Your Honor.
I don't know’if I've bought it 60 times .or not.

MR. BELL: If you'd like to give a curative
instruction because you believe it rises to a
mistrial, I certainly would -- certainly woﬁld
consent to that. But the State's position is that
it shouldn't rise to thé level of a miétrial, Your
Honor.

MR. JOHNSON: Your Honor, I think the solicitor
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is aware my motion was clearly about relevance and
about the nature of all these pseudoephedrine buys
were not linked to this incident. I think the
solicitor clearly understood that. I've never had a
solicitor try to pull this, but it i1s pretty
amazing. He clearly stated he was not going to use
this evidence, and now he's attempting to.

THE COURT: HOW'lODg has he been incarcerated?

MR. JOHNSON: Loocks like --

‘THE COURT: If Ildeclare a mistrial, he's going
to-have to sit until you do it again.

THE DEFENDANT: Can I bond-out?

MR. JOHNSON: He's got é_bench warrant. He's
done close to a year total; And he cannot bond out
because of the bench warrant.

MR. BELL: - Your Honor, I'll put one additiénal
thing on the record. |

THE COURT: -Sir?

MR. BELL: Your Honor, first off, we certainly
have é good-faith basis for the question. We
weren't simply fishing‘for any sort of prior bad
act. Once again, purchasing pseudoephedrine is
perfectiy legal. . He said he knew nothing about
manufacturing methamphetamine. I £hink that the

jury is allowed to draw an inference based on his
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answer to that question. That makes is relevant.

We certainly -- the motiop was to not introduce
pseudoephedrine logs. We have not done that. We
didn't state particular dates or any particular
numbers, Your Honor.

THE COURT:  All right. I'm going to give a
curative instruction for them to disregard that,
it's not a part of this trial, and I'm striking it
from the record.

MR. BELL: Thank you, Yéur Honor.

MR. JOHNSON: Judge, if I object to the
sufficiency of that, would you like me to --

THE COURT: What would you like in addition to
that?

" MR. JOHNSON: Well, I would just say it.cannot
be cured but -- with that. And I'd still move for a
mistrial,‘Judge.

THE DEFENDANT: It's already been said.

THE COURT: All right.

vYou wanted to say something, sir?

THE DEFENDANT: Yes, sir. I didn't say that I
knew nothing about méthamphetamine. I would have |
had to not lived in today's society.

THE COURT: Exactly right.

THE DEFENDANT: I said I don't know how to make
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it. The solicitor just attacked me and said, have
you bought it 60 times, in front of the jury. And
whether you rule it out or not, he's planted the
seed that I've bought a bunch of pseudoephedrine,
and i haven't.

THE COURT: What do the logs show; that he has?

MR. BELL: Yes, sir.

THE DEFENDANT: The logs show four different
names .

MR. BELL: The logs include a number of
purchases including dates ana times, as well as how
many blocks he's had where he's exceeded the limit.
Obviously, we're not going into those details. This
is a very general yes-or-no question where we didn't
intend to prod further. But it was specifically in
response to his answer to the manufacturing meth
question.

THE COURT: All right. I'm going to give the
curative instruction and see where we go. You may
re—raiée your motion for a mistrial at a later date,
depending on where we go.

MR. JOHNSON: Thank you, Your Honor.

MR. BELL: Thank you, Your Honor.

(The jury enters the courtroom at 1:44 PM.)

THE COURT: Mr. Foreman, ladies and gentlemen
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of the jury, please disregard, and I've stricken
from the record, the question that the solicitor
posed about whether or not the defendant has
purchased pseudoephedrine in the past. That has
absolutely nothing to do with this case. We're
trying this case based solely on what happened in
this motel on the date in'questioﬁ; 'And that's an
improper question which could rise to the level of a
mistrial becéuse it may -- once somebody says
something, it's hard for me to say disrégard it.
And you have to disregard it. So I'm asking you to
disregard that. | |

" I'm striking it from the record, I'm telling
you it's improper. 1I'll allow the trial to go on,
but we'll see where we go. You may continue.
Disregard it. It's struck from the reéord. It's an
improper question.

MR. BELL: Thaﬁk you, Your Honor.

THE COURT: And that's nbt being disparaging to
the solicitor. -He's a fine young lawyer. These
yoﬁng guys get cérried away —-- not carried away.
They get feisty in the battle at times and go beyond
where they should go. So don;t.hold it against him
personally. He's a nice young man. And I used to

do that same thing every now and then.«_i was a
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lawyer for 40 years and —-- 30 years; been doing this
for 12.

MR. BELL: Thank you, Judge.

THE COURT: So I can see myself down there
sometimes getting a little antsy. Disregard it. It
hasn't got .anything to do with this case.

MR. BELL: Understood, Your Honor. Thank you.

CROSS-EXAMINATION

(Continued)
"BY MR. BELL:
Q. ‘Mr. James, did you have a wallet on you that
nigﬁt?
A. I don't carry a wallet. I had a money clip.
Q. Where do you put identification if you have it
on you?
A, In my money clip, along with debit card.
Q. How many kinds of ID do you have? |
A. I have a state ID and a work ID.
Q. How many IDs-do you cary on you at one time?
A. One. And that night I had my money clip in my

pocket with my state ID, debit card, and probably
some cash.

Q. So you're aware that a wallet was found where
you were standing; right?

A. I heard that. I'm not aware of it, because I
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wasn't shown a wallet. Ahd where I was standing —--
where I remember us standing,. the three of us, we
came out of the room and were lined up in front of
the window. Ms. Breedlove, for some reason, they
brought a chair o6ut, she was over in front of the
door. And the officer was spending a lot of time
talking to her. She later was not arrested. So we
assumed that something happened there.

But the three of us went back to the Cayce
Police Department together and then were latér taken
to Lexingtbn County.

Q. James, why would somebody else's wallet have
your ID in it?

A. Well, I'm not sure that it is my wallet. I'm
not sure that my ID was in it. I never saw it.-

I've seen a picture of a wallet with an ID inside

.it, but what else was in the wallet? I asked for

‘them to show it to me, and they didn't. And it

wasn't at the hotel that it was mentioned to me, 1t
was at the police department.
Q. Okay.

MR. BELL: I beg the Court's indulgence.

THE COURT: Yes, sir.

BY MR. BELL:
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Q. State's 4, James. You've never seen that

wallet before?

A. I have seen a wallet like that.

Q. Where have you seen it?

A. Walmart. It's a passport wallet.

Q. You can tell all that just by locking at that
. picture?

Al I can because after I saw the picture in the

discovery,.l_went and looked. -

Q. Is that your ID?

A, That's a work ID.

Q. Is that your ID?

A.  That's my name and that's my picture. Yes,

sir

Q. Did you lose your ID?

A. My bookbag was in the rodm. I've already told

you my work IDs were in there. . I had my in

pocket --

Q. Now earlier -- I'm sorry. Go ahead.

A, I had in my pocket my money clip, which had my

real ID, my state ID, money, and a debit card.

Q. So that's a work ID?

o

Yes, sir.

And you acknowledge that is your ID?

PO

It's got my picture on it, sir.
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Q. And you didn't lose it?

MR. JOHNSON: Judge, asked and answered.

THE COURT: He can answer that.
A. Define lose 1it.
Q. Did you know where you could find it if you
wanted to?
A. Yeah. If I had gone in my bookbag, it would
have been in there.
Q. It wouldn't be in that wallef?
A, It would have been in my bookbag along with the
other one that's pictured( which is é door opener.
.Q. Okay. - Let's talk about that one. State's 21,
sir, that little white card above that black
container, is that another one of your IDs?
A. Is that on, like, a lanyard? And if it 1is,
it's the one you put on the slot to open the door.
Q. I'll give you a better picture, sir. Just one

second.
THE COURT: Open the door ﬁo what?
THE DEFENDANT: Transitions.
THE COURT: Where you were living?
THE DEFENDANT: Where I was working.
fHE COURT: Or working.
THE DEFENDANT: Yes, sir.

BY MR. BELL:
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James, I'm showing you 22. Is that your ID as

It's not an ID, it's a -- Transitions, they

have the little tray thing. And you lay it on there

to unlock -the door.

Q.

A.

Okay.
That's a key pass or whatever.
Does that belong to you?
It has my picture on it, sir. Yes.
Is that your date of birth?
| ?
Yes, sir.
Yes,'sir.
And where did you say that was located?
Both of those would have been in my bookbag.
Sir, do you know who Transitions is owned by?

It's a nonprofit organization called housing --

Midlands Housing Alliance.

Q.

A,

Any there any other names you know it by?
No, sir.

MR. BELL: Your Honor, may we approach?
THE CéURT: Sure.

(Sidebar conference.)

(State's Exhibit No. 31 marked for

identification.)
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MR. BELL: Permission to approach the witness,
Your Honor?

THE COURT: Yes, sir.
BY MR. BELL: |

Q. James, I'm showing you what's marked as State's

Exhibit 31. Would you take & look at-that picture

vfor me.

A. Uh-huh.

Q. Is that your ID?

A. It's the same thing that was up there.

MR. BELL: Your Honor, at this time, the State

‘would move State's 31 in to evidence.

THE COURT: Without objection -- well --

MR. JOHNSQN: “Your Honor, objection based on
previous motion and objection. We object to-this.

THE COURT: You're protected on that.

(State's Exhibit No. 31 admitted in to

~evidence.)

BY MR. BELL:

0. James, I'm showing you 31. What kind of ID did
you say this was?

A. What's that say dt the bottom?

Q. Let's see if I can biow it up some more for
you. You don't know what the print on your own ID

says?
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A. No. It does say —-- what's it say?
Q. You want to look at it again, sir?
THE COURT: Just read to him what it says.
BY MR. BELL:
Q. It says Christ Central Ministries and Mission

Tracker above that.

A. Christ Central is directly across the street

from Transitions. Christ Central is a very large

Christian organization with campuses all over the

. state of South Carolina, run by .a-gentleman called

James or Jimmy Jones. And Transitions and Christ
Central work together. Thelr property literally
adjoins each other, separated by Main Street.

And that -- I didn't even realize it said

Christ Central. But it would open doors there as

well.
Q. Okay.
A. You probably read about it. Christ Central

managed some of the city's efforts at helping the

homeless and the less fortunate this past year.

Q. James, did you bring any documents from your

work today to show you work there?
A. No, sir, I didn't.
Q. Any pay stubs or anything like that?

A. No, sir. I was not asked to bring anything.
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Q. So we just have. to take your word for it?
A, Well, either that or look at the IDs and figure
out how I got them without working there. They say

Transitions on them.

Q. Are employees the only people who get IDs
there?
A. No. Everybody gets one ID. But employees are

the only ones who get a key ID.
Q. Okay.
MR. BELL: Beg the Court's indulgence.
Thank you, Mr. James.
THE DEFENDANT: You're welcome, sir.
. MR. JOHNSON: Briefly, Your Honor.
REDIRECT EXAMINATION

BY MR. JOHNSON: . ‘ T

- Q. Mr. Miller, tell me, what is your graduate
degree?
A. = Psychology.
Q. Is a master's or doctorate?
A. Master's.
Q. And you have two children?
A. I have two sons. One is an attorney who

practices out in New York with a French firm. He
spends most of his life in England. He

does international --
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MR. BELL: Objection, Your Honor —--
A. My other --
THE COQURT: Hold on.
MR. BELL: -- improper bolster;ng the witness.
fHE COURT: He'shbragging about his child.
MR. BELL: How is that -- relevance objection,

Your Honor.

THE COURT: ‘You asked everybod? about where
they worked and their families.

MR. BELL: I didn't ask about any families,
Your Honor.

THE COURT: Well,.he's entitled to be proud of
hié son.

MR. JOHNSON: Thank you, Judge.
BY MR. JOHNSON{
Q. . Mr. Miller --
A. And my younger is an accountant, works for
Price Lawyer House [phonetic]}, heads up the IBM in
Germany, which is why>neither.of them are here.
They're both in Europe at this time.
Q. All fight. Thank you.

MR. JOHNSON: That's all I have, Your Honor.

THE COURT: Any additional witnesses?

MR. JOHNSON: No, sir. The Defense rests.

THE COURT: Anything in reply?
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MR. BELL: ©Nothing from the State, Your Honor.

THE COURT: All right. |

Mr. Foreman, ladies and gentlemen, that
conéludes all the testimony. I got to spend about
five minutes with them to make sure the verdict
forms are right and my charge covers everything
they've got. So let's take about a five or
ten-minute break, and we'll come back and do the
final arguments, I'll charge you, and then you'll
get it. Don't discuss the case yet, don't |
deliberate. I'll se you back in about ten minutes.

(The jury exits the courtroom at 2:00 PM.)

THE COURT: All right. Let me see y'all in
chambers.l

MR. JOHNSON: Your Honor, can I renew my

"moticn at this time? Is it appropriate?

THE COURT: TI'll give you a chance..

‘MR. JOHNSON: Thank you, sir.

(Short break.)

THE COURT:j You ready to proceed?

MR. BELL: State is ready, Your Honor.

MR. JOHNSON: Defense is ready, Your Honor.
THE COURT: Bring the jury in.

MR. JOHNSON: Judge, was I going to fenew at

this time my motion for mistrial?
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1 THE COURT: Just remind me when —-- we can put
2 it all on the record at the end.
3 MR. JOHNSON: Yes, sir.
4 "(The jury enters the courtroom at 2:11 PM.)
5 ~ THE COURT: Okay. We're now going to hear the
6 final arguments. Final arguments, like opening
7 statements, is not evidence in the case. You've
8 ‘heard all the evidence you're going to hear. Let's
9 ~ hear the arguments, I'll do my charge, and then
10 y'all will be in a position to make a decision in
11 ' the case.
12 Mr. Johnson.
13 MR. JOHNSON: = Thank you, Judge.
14 THE COURT: Thank you.
15 MR. JOHNSON: Ladies and gentlemen, we talked
16 before about a guessing game they're going to ask
17 you to play.' We talked about the State having the
18 burden before they're allowed to strip, remove, the
19 presumption of innocence from a citizen.A As we're
20 all citizens; we all have the presumption of
21 innocenﬁe. If they're going to transform my client
22 from an innocent to a guilty person, they have the
23 burden beyond a reasonable doubt, as the Judge will
24 explain.

25 Now, I ask you to simply focus on their
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evidence, focus on what you heard or what they
failed to bring, because it really is their burden.
They've got to bring it. And I submit when you
evaluate it, there's a lot to focus on that's
missing or inadequate.

When the officers testified, what did you hear?
Simple question: Who is at the motel?
Straightforward question. The ultiméte answer: I
assume this person, these two people, maybe this
persoh. Is it important to find out who's in‘the
room or who's registered to é room?" Oh, well,

Mr. Quarrels. Well, I assume he was there. Apd the
other officer: -Well, the statement was made. What

statement? Well, he claims to be a ﬁeth

‘manufacturer. Well, how many different ways can you

record a statement?

List of ways, list of equipment, did you do
that? Nope. Well, wait a minute. The éuéstion:
What about surveillance if you have a lab? Their

expert who finally‘said, well, we do- conduct

‘surveillance. Well, what's the importance of

surveillance? What can you learn? Well, we'll
never know what they could have learned because they
all said they didn't do it. Had the option, chose

not to.
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We talked about, what .about videos? This is
right there at the motel surrounded by businesses.
Let's talk about all the security cameras that were
out there. Every officer: I didn't check for that,
didn't look for that. What about the motel
security? The officer said, well, I don't think it
was working. I said, well, was it working that day?
And he sgid, I don't know, didn't‘check;

Well, wait a minute. What about the doors on
either side of this room, this mqtei? There's all
theée people standing there. Why don't you go knock
on this door, go knock on that door? Did you do
fhat? No. Did any officer do that? No.

| Question: What about the man that they say
called the police and said there's a meth lab going
on in this room? Who is he? Where is he at? Did
any officer .even try to interview him?i What did
they say? Well, one officer said, well, I tried to
call the number. Did you go to his house? Nope.
Did you ask the motel if he worked there? 1Is he an
employee of the motel? Didn't ask.

Now, ladies and gentlemen, if that's sufficient

‘beyond a reasonable doubt to convert my client from

an innocent man to a guilty man on every element on

both charges, I would simply say, in my experience,
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it's not enough. They've got so many resources and
so much that they could have done that I talked
about on that day that was not done. They turned it
into a guessing game for the 12. And it's really
not supposed to be that. It's evidence that's
supposed to convince you beyond a reascnable doubt.
You're suppoéed to go back, look at the evidence,

and give a verdict based on all that hard work.

- Well, did they do their jobs? That's a fair

question.

I talked about the Solicitor's Office and how
they take up all these floors at the courthouse'and
they have their own investigators. They héve the
ability, as I said, to tell the inveétigator, go do
this, go do that. Oh, wait, there's an individual
who called the police -and said there's a meth lab,
here's his name, let's go talk to Him. -

They had the ability -- -the solicitor had the
ability to inyestigate that because they're involved
in law enforcément. It's a law enforcement agency.
But did we hear about that? With all of the
investigators that are sitting in this courthouse
right now, never happened, never going to know. A
call was méde, no surveillance done, no intérview

performed.
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Well, what about, well, there's a_wallet and
this officer says, I picked up a wallet and he made
a statement. Well, if makes a statement, did you
reéord it? No, didn't record it; said, I didn't
even turn on the mic. Well, that's a choice. They
have to make those choices because they have to
build a case or they fail to build a case.

Ladies and gentlemen, at the very least, I
would argue, make the cLear record, who was there?
Who was there? Who called and said there's a meth
iab?‘ Go in there, fingerprint evidence. Is it
impossible? D;d;anybody say it was possible to test
the fingerprints in this case? We all hear about
fingerprints on TV. What do fingerprints do? They
tell you who touches what. What can you £ell_from
that? Well, obviously, you'd want to know. They're
saying somebody picked this stuff up and tried to
make meth or was making meth.

It's pretty straightforward, kind of old
fashioned police work. Having worked about close to
15 years in this area, having been a solicitor, I
can tell you, I've worked plenty of cases where
fingerprints are collected on different types of
crimes, fingerprints get taken all the time. No

fingerprints, no attempt, no fingerprints taken.
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We talked about residue. And they kind of
said, oh, meth residue, ha, ha. Well, what if
there's residue on a person? Well, we'll never

know. We'll never know. They didn't check. And if

- some of this seems excusable, I would say, look at

it in a cumulative way, because that's what you have
to do, as the Judge will instruct, review the
evidence. |

But focus on what you didn't get to héar about,

what you don't get to see. The witness who called

the police about the meth lab, never got to hear

from him, never got to hear that testimony. That's
their job to bring that, and they failed.

Quite clearly, I will say Mr. Miller, he
testified about his background, education, children.
I would ask you to judge him. Judge him on who he
is, judge him on the evidence, judge him on the lack
of evidence, and look at what kind of person
Mr. Miller is. And ask yourself, did they complete
their job, their mission to go beyond a reasonable
doubt on both indictments, every element, because
that's what they've got to do. And I think the
answer will be quite simple'and quite clear. Thank
you.

MR. BELL: Your Honor, may we briefly approach?
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1 (Sidebar conference.)
2 MR. BELL: Thank you, Your Honor. Mr. Johnson.
3 ) May it please the Court.
4 THE COURT: Yes, sir.
5 MR. BELL: Ticktock, ticktock, ticktock. That
6 rhythmic soﬁnd that a élock or watch makes that
7 we're all so familiar with, ticktock, ticktock.
8 ’ That sound is accomplished by a series of gears or
9 cogé that work in conjunction to make that watch or
10 clock go. You see, those gears and those cogs link
11 together. And if one of those cogs or gears fails
12 to operate or to do its job, the rest of the gears
13 and cogs can't do their job, and as a whole, they
14 can't make that sound, that ticktock, ticktock,
15 ticktock.
16 A conspiracy is much like the workings of a
17 clock. You see, a conspiracy involves two or more
18 people who come together for a common purpose. And
19 . in this case you've heard there were multiple
20 individuals and there was everything you need in
21 that room 126 at Motel 6 to manufacture
22 methamphetamine. And if any one of those
23 individuals didn't bring their part, didn't operate
24 their gear, the process could have never been

25 completed, they couldn't have gotten together and
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. made that ticktock sound.

Now, the facts are clear. On January 8th of
2014, a complaint comes in. " You've heard a lot
about it. It came in from a guy named Jason
Carroll. Now, he complains to 911 of a chemical
odor at room 126. Law enforcement responds. And
several of the officers say that even when they got
out of 'their vehicles they could smell the chemical
odor, and)one they opened the door, it was strong,
overwhelming.

A few of them said fingernail polish remover.
You 'had the meth tech, Sergeant Gléaton, say that's
acetone. You heard from the expert, Lieutenant
Gunter, that acetone is commonly used as a solvént
in manufacturing methamphetamine and that it gives
off a strong odor, especially when it's in any sort
of large quantity. |

Now, Sergeant Gleaton arrives, he evacuates the
room based on his training. They get a search
warrant and they execute it. What does he find?

Every single thing you need to manufacture meth,

" except one; pseudoephedrine. Ticktock, ticktock.

So where i1s the pseudoephedrine? How are you going
to make meth without it?

Well, when law enforcement gets there, Mr.
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James Miller in that room 126, has a bag in fhere,
and they take him outside. They detain him for
safety purposes, he starts fiddling around, and the
officer knows he needs to check, make sure there's
no danger, no weapon, none of that. As he goes over
aﬁd begins to do a Terry frisk to search for
weapons, he sees right behind Mr. Miller a wallet on
the ground, right behind where he was standing.

-You heard the officer say that he picked up the

wallet, asked Mr. Miller: 1Is this yours? . I have

.one like it. Inside that wallet, an ID belonging to

none other than James Miller. Has his picture ID on

it, his picture. He says it was his. Now, he says

-that it was in his bag that he took into the room.

So I guess the contention is that someone took it
out, put it in a wallet, and then 'threw it behind
him where police took him outside. That's for you
to determine, ladies and gentlemen.

Inside that wallet,vaside from the ID, was a
coffee filter. And not any coffee filter, not the
Motei»ﬁ coffee filter, it is the same. color and size
coffee filter that you see in the packaging that are
in these pictures.. The rest of the coffee filters
were in that room. That's no coincidence.

Inside that brown or beige coffee filter is a
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powder substance. They send gather, do what's
called a chain of custody to make sure they can
track it, they send it off for testing. You heard
the chemist come back and tell you it tested
positive for pseudoephearine. James Miller; he
brought his part. Tickto;k, ticktock.

Now, you heard some argument about another
statement that was made, a’well—SOUght—after meth

cook. True, there's no recordings, there's no

camera footage of it. It was testified by multiple

officers that on this kind of response call, you
don't typically turn on recording equipment for a
meth lab. -And there's something called spontanecus
admissions whegé people just -- maybe they're
nervous and they just start talking~or just for
whatever reason, they have to fill the silence and
they speak. I have no idea why he volunteéred that
information. But if ﬁe didn't volunteer it, then
the other conélusion is that the officer simply made
it up!

You get to judgef as triers of the fact,
people'’s credibility. - You can believe all, part,
none of what these witnesses say. And I encourage
you to think back on their testimony and see if you

found them to be believable. I think you'll find
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that they were being honest. And maybe their memory
isn't perfect, because we're over a year and a half
out, but they did try their best and I believe
they're being honest.

Now, maybe one ID.in a wallet with
pseudoephedrine with his ID is just coincidence.

But when that search warrant is executed on the
room, what else do they find? A second picture ID
of James Miller. vHe says it was in his bag. I -
guess someone. took .it, out and put it there too.

The law, as it reflects manufacturing of
methamphetamine, it doesn't have to be what we call
being caught red-handed. The law, as the Judge will
tell, you encompasses -aiding, abetting; or

conspiring to ,manufacture. What matters is that you

believe beyond a reasonable doubt that based on

everything they found in the room and on
Mr. Miller's personhvthat's exactly what they were
attempting to do in that room. Every single
component was in that room. The only missing link
that wasn't in plain view was in Mr. Miller's
pocket, unless you believe that officer lied and
planted that wallet there.

The law also says that you're allowed to use

paraphernalia found near a meth lab as an inference
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that manufacturing of meth was occurring. Now, what

.does that mean? That means that when you find

t

things that are typically associated with

- manufacturing, but even if you didn't catch him in

the act, you can still assume that's what they were
going to do. We.have everything from baggies to
scales to needles and syringes, on top of all of the
other components for the iptrical part of

manufacturing. You can use all of those things to

make your decision.

The other charge that we're here today on is

called altering pseudoephedrine and the possession

"of that altered pseudoephedrine. It's fairly

'simple. You all were put on this jury because we

trusted you to use your education and common sensé.
Altering pseudoephedrine just means that you take it
out bf that capsule or pill form and you crush it or
powder it or do something to take it out of its
original state. Now, there's a reéason that there's
a law agdinst that. And I'll let you surmise why
they felt it necessary to make that law.

You're going to hear a lot about reasonable.
I'm sure you've heard it already during the course
of this trial. But what reasonable doubt does not

mean is just as important as what it does mean.
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~What reasonable doubt does not mean is beyond all

doubt. You don't have to be 100-percent positive.
There are very few things on this planet that you
can be 100-percent certain of. And maybe you don't
believe every single detail or every bit of
testimony or evidence that you heard from the stand,
but if you still believe based on everything you've
seen,;based on the testimony and the evidence
presented, tﬁat~that's exactly what Mr. Miller and
his cohorts were doing waé manufacturing, that's
beyond a reasonable doubt. You don't have to be
100-percent sure.

Now, Mr. Johnson made sure during his opening
and his closing to point out to all of you that I'm

the government. I'm the big, bad government and I'm

here to strip away people's rights. Well, it's half

right; I do work for the government. I work for
Lexington County, and proudly so. I work for your
elected Solicitor, Donnie B. Meyers.

"But where he falters in his argument is that it

is not me who is here to render a verdict. That's

your job. The State and our laws trust you 12
individuals to make that decision. 1I'm here to give
you the evidence, and I want you to do what you

think is right.
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And if you don't believe that Mr. Miller had
that wallet on him and tried to get rid of it when
éolice-detained him, that that ID didn't belong to
him or that someone planted it there, that someone
planted the pseudoephedfine inside a matching coffee
filter, that his ID found in the room was pulled out
of that-bag and élso planted thefe,'if'you want to
believe all of that, if that's your version of what
you believé the facts are, please, by all means,
find himvnot guilty. I don't want an innocent man
convicted.

Regardless, there's a loud noise that prevails
throughout this case 1f you look at everything put
together. Ticktdck, ticktock, ticktock;r Ali of
these individuals came together, they had all of the
components. Mr. Miller had on him personally the
primary cémponent of pseudoephedrine. He did his 
partgi_ |

Now, I want to mentién a few things that the
Defense mentioned in his clesing. Everything the
Defense spent time talking about is what we don't
have versus what we do have. Because the Defense
knows if you look at ail of this, it's very hard to
escape the truth. So I want you to focus on why we

don't have satellite imagery or cameras on every
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wall, why they didn't talk to the neighbors when
they specifically were asked to respond to a
particular room. Maybe they should have bothered
everybody in the vicinity about it, but when you're
asked to respond to a particular room and then you
respond there and the complaint is confirmed and
they find everything in that room, how much more do
you need? If you don't think that's enough, ladies
and gentlemen, if you think they should have done
more, please cut him loose.

You've heard a lot of testimony about why there
wasn't fingerprints or DNA. -You heard from both our
meth tech Sergeant Gleaton, as well as our expert
Lieutenant Gunter who says that based on all. of
their training and based on OSHA regulations, -any
component or anything that could have potentially be
exposed tQ meth residue is supposed to be -
decontaminated and destroyed. Thaffs why we can't
bring all this to you. That's why it's difficult to
get fingerprints off of it. You heard how volatile
these shake—andfbake‘procedures can be. You heard
that they can cause explosions; some minor, some
major.

Ladies and gentlemen, I'd wager that when these

individuals came together, the ticktock, ticktock
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that they were creating, it was no ordinary clock;

instead, it's much like the clock you attach to a

" bomb. Manufacturing meth is dangerous, and that's

exactly what Mr. Miller was there to do with his
friends. Ticktock, ticktock. |

Ladies and gentlemen, I pray,‘on behalf of the
government, that you return a verdict that speaks
the truth; the truth that he didn't just happen to
walk there in a ten-minute period when police just
showed up; that he had been there, he had two_
different IDs there, he had a wallet on him with
pseudoephedrine powder in it, and he was there to
cook meth. Please find Mr. Miller guilty of
manufacturing methamphetamine and the possession of
altered pseudoephedriﬁe. Thank you. '

THE COURT; "Mr. Foreman, ladies aﬁd gentlemen
of the jury, my charge is about 10 to 12 minutes.
Everybody Okayé

All right. The way we normally do this -- the
way I normally do it all over the state is, in
criminal cases there are certain principles of
criminal law, constitutional law that affect all
criminal cases. So-we'll talk about those general
principles first, and then we'll go to thé specific

elements of the two indictments that we're here for
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that are being tried here today.

First of al, let me remind you that in this
case, obviously, the defendant Mr. Miller has been
indicted in two indictments; one is for
manufacturing methamphetamine, and the other one is
for possession of altered pseudoephedrine. The fact
that he's been indicted in this case is not evidence
in the case and cannot be considered by you as
evidence of guilt in the case, nor does it create
any presumption or inference of guilt. The
indictments are simply the formal written
instruments which contain the charges. It's the

formal document by which this case is brought into

.the courtroom.

Each indictment charges a separate and distinct
offense, and you must decide each indictment
separately on the evidence and the law applicable to
it, uninfluenced by your décision as to any other
indictmenf. He may be convicted on both, he may be
found not guilty on both, he may be found guilty on
one and not guilty on the other, or guilty on one
and not guilty on the other two. Decide each one of
them separate and apart, decisions be made as to
each indictment.

To these two indictments, the defendant has
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pled not guilty. A plea of not guilty puts the
burden on the State to prove the defendant guilty
beyond a reasonable doubt. A person charged with
committing a criminal offense in our state is never
required to pfove himself innocent. I chatge and
instruct you that it is an important constitutional
rule of law that a defendant in a criminal trial, no
matter how serious the charges may be, will always
be presumed to be innocent of the crimes for which
he has beén charged; unless guilt has been proven by
the State to you, satisfying you of that guilt
beyond a reasonable doubt.

The presumption.of innoéénce does not eﬁd when
you begin your deliberations, but it stays with the

defendant throughout the trial until you reach a

verdict of guilt based on the evidence satisfying.

‘you of that guilt beyond a reasonable doubt. The

presumption of innocence is not a mere legal theory
or phrase; it-is a substantial constitutional right
to which every defendant is entitled, unless you,
the jury, are‘éatisfied of the evidence of the
defendant's guilt beyond a reasonable doubt.

What is a reasonable doubt? Our appellate
courts have defined reésonable doubt by simply

saying it's the kind of doubt that would cause a
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reasonable person to hesitate to act. It's the kind
of doubt that would cause a reasonable persbn to
hesitate to contact. Proof beyond a reasonable
doubt is proof that leaves you firmly convinced of
the defendant's guilt. There are very few things in
the world that we know with absolute certainty. And
in criminal cases, the law does not require proof
beyond every possible doubt.

If, based on your consideration of the
evidence, you're firmly convinced that the defendant
is guilty of tﬁe crime charged, you must find him
guilty. 1If, on the other hand, you think there's a
réal possibility that he is not guilty, you must
give him the benefit of the doubt and find him not
guilty. So they have to prove his guilt to you
beyond a reasonable doubt.

Oftentimes we illustrate that -- because in
civil cases where you're suing for monetary damages,
you're suing someone who has caused injuries 1in a
car wreck, or your lawyer for legal malpractice, or
your doctor for medical malpractice for monetary
damages, the person bringing the suit, the
plaintiff, and the defendant who is being sued, they
come in on equal footing in the court room. To win

in a civil case, the burden of proof is by the
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presumption or the greater weight of the evidence.

So you have to -—- if these are the scaleé, you have

to tip the scales ever so slightly in the

plaintiff's favor to win. After all of the‘eVidence
is in, if the scales remain the same or tip in favor
of the defendant, it would be a verdict for the
defendant, for the plaintiff to prove it by the
presUmption or the greater weight of the evidence.

"In a criminal case, because the defendant is

.presumed innocent under the constitution, he comes

in with the scales of justice tilted in his favor in
this manner. And for the State to prove the‘guilf,
they have to prove it beydnd a reésonable doubt and
tip the scales in this manner. So‘'the standard of .
proof in a criminal case is much greater than that

of a case in a civil setting.

‘Let me remind you that during the trial of this

case, obviously, as I told you when we started, you
and I have different functions té perform. .My job
is to charge you on the law and -instruct you on the
law. I'm the judge of the law in this case. I also
rule on the admissibility of evidence. My job is

pretty easy.  You have the tough job; you're the

“judges of the facts. And, therefore, you have to

determine what the true facts are and apply those
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facts to the law as I give it to you, and then
you're in a position to render a true and just
verdict.

And I say that with this in mind: If at any
time during the trial of this case, I've rolled my
eyes or smiled or shook my head or did something
that looks like I have an opinion about the facts,
the law does not allow me to do that. I try these
caées day in and day out. I was in Charleston last
week; here this week, Aiken next week. So it's hard

to sit up here and not give any type of facial

_expression. But if I do, don't think I have an

opinion about the facts. I can't. That's your Jjob.
You have the most important job in here of
determining the true facts in the case.

And, obviously,vto do that and to perform ybur
duty as the finders of fact, you must determine the
credibility of the witnesses who have testified in
thé case. Credibility simply means believability.
Who do you believe? It becomes your duty-as jurors
to analyze and evaluate the evidence and determine
which evidence convinces you of its truth.

In determining the believability of witnesses
who have testified ‘in the case, you can believe one

witness over several, several over one; you can
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disbelieve everything a witness says, you can
believe part of it, disbelieve the other part. 1In

other words, use your ordinary common sense that

you've gained over your lifetime. You deal with

wives, husbands, children, employers, employees,
friends, enemies; you know how to ﬁell when someone
is telling the truth. So judge the witnesses in
this case in determiﬂing the believability of them.
You may consider whether any witness has exhibited
to you any irnterest, bias, prejudice, or other
motives in the case, and you may also consider the

appearance and manner of & witness while '‘on the

witness stand.

- As'I toid you earlier, we have peopie who
qualified as expert witnesses in thi's caée. Our
rules of evidence ordinarily do not permit a witness
to testify as‘to opinions or conclusions. We have

an exception to that rule, which we call the expert

- witness exception. A witness who, by education and

experience, has become an expert in some art,
science, or profession may state an opinion as to

relevant and material matters in which the witness

"claims to be an expert, and may alsc state the

reasons for the opinion.

You should consider any expert opirion received

359



360

10

11

12

13

14

15

16

17

18

19

20

21

22

23 .

24

25

281

in this case just‘iike any other witness, and give
it the weight you think it deserves. If you decide
the opihion of an expert is not based on sufficient
education or if you conclude the reasons given in
support of the opinion are not séund or that opinion
is outweigﬁed by the other evidence, you can

disregard the -opinion entirely. Just because he's

‘been designated as an expert, he's to be given no

greater weight than thét of any other witness simply
because he's an expér?. And you're not even
required to accept his opinion even when it's not
contfadicted.

Now, Mr. Foreman, ladies and gentlemen, that's

.sort of general propositions of law that we deal

with in all cases. Let's now turn to the two
indictments in this case. I'll talk about the
7

manufacturing methamphetamine first.

The defendant is charged with the offense of

manufacturing methamphetamine. In order to be found

guilty of that, the State must prove to you beyond a

reasonable doubt that the defendant knowingly

-manufactured -- that's real hard -- knowingly

manufactured or aided, abetted, attempted, or
conspired to manufacture methamphetamine.

Manufacture, as defined by our statute, means to



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

282

produce, prepare, convert, process a drug naturally
or chemically. Very simple, means what it says.
Now, conspiracy»is defined in our laws as --
it's a theory, legal theory. In this case they say
that the defendant has conspired with another to
manufacture methamphetémine. Conspiracy is defined

as a combination between two or more persons for the

‘purpose of accomplishing an unlawful object. The

State must ?rove beyond a reasonablé‘doubt that the
defendant combined with another for the purpose of
committing the crime of manufacturing
methamphetamine.

There must be a mutual understanding,
agreement, or common intention and plan. " Mere
passive knowledge of or consent to the criminal
conduct of another is not enough to make a person a
conspirator. ' There must be guilty knowledge and
participation. Similaf to the mere faét that tﬁe
defendant may have associated with another person or
met with another person and discussed common aims |

and interest does not necessarily establish proof of

. the existence of a conspiracy or that the defendant

was involved in the conspiracy.

However, it's not necessary that the agreement

‘be a formal one. The agreement of conspiracy may
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come into being through an implied mutual
understanding. The willful, intentional, and
knowing adoption by two or more persons of a common
plan is sufficient. No covert acts need to be shown
to establish a conspiracy.

In order to convict a defendant under the
theory of conspiracy, the State must prove beyond a
reasonable doubt not only that the defendant knew of
the unlawful conduct, but that he agreed to-combine
with the bﬁher persons for the purpose of
accomplishing the unlawful conduct.

I further charge you that possession of
equipment or paraphernalia.used in the manufacture
of methamphetamine gives rise to a permissive
inference that the defendant intended to manufacture
methamphetamine. The resulting implication only
permits you to infer a violation of the
manufacturing methamphetémine statute. This
inference does not relieve the State from proving
beyond a reasonable doubt that the defendant had the
intent to manufacture; this is simply an evideﬁtiary
fact to be taken into consideration by you along
with the other evidence in the case and be given the
weight, if any, you decide it should receive.

The other indictment is the indictment dealing
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with a pseudoephedrine. It's codified in Section
44-53-368: 1In order to prove the defendant was in

possession of an altered pseudoephedrine, the State

must prove to you beyond a reasonable doubt that the

defendant had in his possession or under his control
pseudoephedrine which has been altered from its
ériginal cdndition so as to be powdered, liquified,
dissolved, solvated, or crushed. Tﬁey must prove
that to you beyond a reaSonable‘ﬁoubt.

Now, another very important theory of law to be
charged.in'this case is what we call mere présence.

The mere presence at the scene is not sufficient to

prove someone guilty of a crime. A defendant's

presence where a crime is being committed or mere
association with é person who commits a crime does
not make the defendant an accomplice or an aider and
abettor or conspirator committing the crime. The
bﬁrden is on the State to prove every element of the
crime charged. |

If you find, after reviewing all the'evidencé,
that the State has proved that the defendant was
only present at the scene of the crime and they have

not proven beyond a reasonable doubt any other

participation of the crime, then you must find him

not guilty. The law is that proof of at the scene
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of the crime is not sufficient to find someocne
guilty.

Now, you will have in the jury room two verdict
forms, Mr. Foreman. It's a real simple verdict
form: We find the defendant not guilty or guilty as
to each; manufacturing methamphetamine and
possession of the altered pseudoephedrine. This
item separate and apart from the other. Make a
decision on one, make a decision on the other, and
don't be influenced by one or the other.

Ybur decision must be unanimous; ali 12 must

agree. Obviously, we're here to deliberately

.deliberate on the evidence that you've heard and

decide this case solely on the evidence that you've

heard from the courtroom, make a determination as to
what the true facts are, take thoée facts and apply

them to the law, and reach a just verdictp Verdict

means to speak the tfuth, Latin phrase.

We're not here to reward any friends or punish
any enemies. Do it with a cool deliberation gfvthe
facts. And once you've reached a verdict on both,
knock on the door. The bailiff will bring the
verdict forms back out and you'll come back out with
him.

I'm going to ask that you return to your jury
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room in just a second. Do not start your
deliberations. I have to ask the lawyers if I've
left anything out or if they wants some changes to
the charge I've given. We'll then gather up all the
evidence. They'll bring the evidence into the jury
room along with the verdict forms, and then you can
start.your deliberations. |

Sometimes jurors have guestions, that's not
unusual; sometimes they ask toireplay two and a half
houfs of testimony, that is not usual. But if you
need to listen to testimony, we'll be glad to do it
for you. The protocol is this: If you have a
question, write it out on the notepad back there,
knock on the door, give it to the bailiff} and
they'll bring it to me. Sémetimes I can answer it
and sometimes I can't.

When you get through deliberating, just knock
on the door, and we'll receive you back in. I'm
going to ask that you step back into your jury room.
Dbn't start deliberating quite yet until we send
everything back. It will be just a few minutes, and
then you can start your deliberations.

Please separate my alternates.

(The jury exits the courtroom at 2:55 PM.)

THE COURT: All right. Are there any
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objections, requested addifions, deletions, or
modifications on the charge on behalf of the State?

‘MR. BELL: Your Honor, I certainly try to
qualify as having ADD. But did Your Honor charge
the law of possession, actual and constructive?

-“THE COURT: No.

MR. BELL: I think that's necessary given the
indictment of possessisn of pseudoephedrine or
possession of altered pseudcoephedrine.

MR. JOHNSON: Judge, I'm not aware of any
requirement to charge that.

MR. BELL: I certainly don't believe Your Honor
you. can charge mere presence without having --

MR. JOHNSON: Could be.

THE COURT: You're probably right.

MR. JOHNSON: We're certainly not asking for
that, Your Honor.

THE COURT: You got a constructive possession
charge? Hold on. I'm sure I got it. I just got it
misplaced. I got it.

All right. Bring the jury back in, please.

MR. JOHNSON: Judge, do you want me to bring
this up before you do that? Just briefly, you said
368. I believe the statute -- it's really 398 for

the possession of pseudoephedrine.
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THE COURT: What did I say?

MR. JOHNSON: 368.

THE COURT: Well, it is 398.

MR. JOHNSON: Yes, sir. . And that's really --
other than renewing my motion, that's it.

THE COURT: All right. No problem.

MR. BELL: fhank you, Judge.

THE COURT: Ask them to step back 'in, please.

MR. BELL: Your Honor, to clarify, did you also
charge direct and circumstantial évidence?

THE COURT: No.

MR. BELL: I don't know if that's a requirement
in standard jury charges or not.

THE COﬁRT:"It'S not.

MR. BELL: Okay.

(The jury enters the courtroom at 2:58 PM.)

THE COURT: Two things briefly: They brought
to my attention under the indictment for possession
of altered pseudoephedrine, number one, I gave you
the wrong code section. I think I said 44-53-368.
It's actually 398. That's neither here nor there,
but that's the correct statute.

And I said in that the State has to prove
beyond a reasonable doubt tha£ the defendant

possessed the pseudoephedrine in an altered state.
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There's two types of possessions; there's something
called actual possession and something called
constructive possession. In order to prove that he
had in his possession, the State has to prove beyond
a reasonable doubt that he had the power and intent
to control the disposition of the use of the
pseudoephedrine.

Actual possession means that the defendant was
in actual physical custody of the pseudoephedrine.
Conétructive‘possession means -that the defendant had
dominion and control or the right to exercise the
dominion and control over the pseudoephedrine, or on
the property which the pseudoephedrine was found.

As I told you earlier, mere presence on the
scene where drugs were found is not enough to prove
possession. Actual knowledge of the presence of the
pseudoephedrine is strong evidence of the

defendant's intent to control its disposition or

~use. 'The defendant's knowledge or possession may be

inferred when a substance is found on the property
under the defendant's control. However, this is
simply an evidentiary to be taken into consideration
by you along with all the other evidence in the case
and give it the weight you think it deserves.

And one last final sort of housekeeping matter:
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There are two types of evidence in a.case; direct
and circumstantial evidence. Direct evidence is the
testimony of a person who claims to have actual
knowledge of a fact, such as an eyewitness;

circumstantial evidence is proof of a chain of facts

and circumstances indicating the existence of a

fact. It is evidence which immediately establishes
collateral facts from which the main fact may be
ihferred.

The law makes absolutely no distinction between

the weight or value to be given to either direct or

‘circumstantial evidence, nor is a greater degree of

certainty required for circumstantial evidence and

that of direct evidence. = You should weigh all of

" the evidence in the case, and after weighing all of

the evidence you're not convinced of the guilt of
the defendant beyond a reasonable doubf,'you must
find him not guilty. |

- Direct evidence: You walk outside, you get
wet, you see the raindrops coming déwn. You walk
outside and there's no raindrops, you're not getting
wet, but there's puddles everywhere and it's cloudy.
That's circumsténtial evidence that it's just
rained. So those are the two types of evidence.

Two types of possession, constructive and
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actual, and the correct code section. I think that
covers everything, gentlemen.
| MR. BELL: Yes, sir, Your Honor.

MR. JOHNSON: Yes, sir.

THE COURT: All right. I'm-going to let you go
back. I'll send all the evidence back and you can
start deliberating as soon as it gets back there.

(The jury exits the courtroom at 3:02 PM.)

THE COURT: All right. Gentlemen, come check
the evidence, please.

Let the record reflect théf they've reviewed
all of.ﬁhe evidence and the verdict form. They find
it to be in order. We're going to send it back to
the jury for them to start deliberating.

Make sure my alternates are separated, please,
sir.

MR. JOHNSON: -Your Honor, before we do that,
can I put on the record —

THE COURT: Hang on. Let me go ahead and send
that back first.

(The jury begins deliberations at 3:09 PM.)

THE COURT: All right. I told Mr. Johnson he
could make his motion for directed verdict at the
close of the case, nunc pro tunc.

MR. JOHNSON: Your Honor, also renewal of
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motion objecting to curative instruction and motion
fo; mistrial, for the record.

THE COURT: What was the objection for the jury
iﬁstruction? I thought we cleared all that up.

MR. JOHNSON:v No, sir. This was renewing the
motion for mistrial regarding'curative instruction
bésed on the question asked by the solicitor. I
just wanted to renew that motion for mistrial.

THE COURT: Certainly.

MR. JOHNSON: Yes, sir.

THE COURT: "You may want to hold on to that
motion until we see what happens. -

MR. JOHNSON: Yes, sir.

THE COURT: All right. 1I'll stand on my ruling
on that. Directed verdict?

MR. JOHNSON:l Motion for directed verdict based
on previous motions and objections, Your Honor. I
move for directed verdict in favor of the Defense.

THE COURT: All right. For the same reasons,
resﬁectfully’denied.

All right. Anything else?

MR. BELL: Nothing from the State, Your Honor.

MR. JOHNSON: That's.it, Judge.

THE COURT: All right. We'll stand at ease.

(Trial in recess at 3:10 PM.)
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1 THE COURT: All right. Are we ready for the
2 verdict?
3 MR. BELL: The State is ready, Your Honor.
4 MR. JOHNSON: Defense is ready, Your Honor.
5 THE COURT: All right. Bring the jury in,
6 please.
7 . {The jury enters the courtroom at 3:52 PM.)
8 ~ THE COURT: Mr. Foreman, have y'all reached a
9 verdigt?
10 THE FOREMAN: Yes, sir.
11 THE COURT: Hand it to the bailiff, please.
12 You may publish it.
lé . " THE CLERK: Indictment 2015-GS-32-01585, State
14 vs. James B. Miller. ‘As to the offense of
15 possession of altered pseudoephedrine, we the jury
16 find the defendant guilty. We all unanimously |
17 agree. And it's so signed by the foreman.
18 Indictment 2014-GS-32-971, the State vs. James
19 B. Miller. As to the offense of manufacturing
20 methamphetamine, we the jury find the defendant
21 guilty, we all unanimously agree. It is signed by
22 the foreperson, dated November 5th, 2015.
23 Mr. Foreman, ladies and~gentlemen of the jury,
24 " if these are your verdicts, please indicate, each of

25 you, by raising your right hand.
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All Hands raised, Your Honor.

THE COURT: Thank you. Anything for the- jury
before I dismiss them?

MR. BELL: Nothing from the State, Your Honor.

MR. JOHNSON: Nothing from the Defense.

THE COURT: All right. Mr. Foreman, ladies and
gentlemen, I thank you. I apologize for the
interruptions. Normally we can move one a little
smoother than that, but I think y'all knew what I
was going through on that other case. It was a case
involving a father and three daughters who had been
sexually molested over years and years and years.

‘He was -- you can read it in the paper
tomorrow. He was an. interesting character. He thé,
head of the KKK in Pennsylvania for -a number of
years, the head of Aryan Nation, all types of
things; thrown off the Jerry Springer show for his
antics. He had a number of outbursts during the
trial of the case. It was an interesting trial, to
say the least, and we all had to sort of keep him
under reins.

| During the middle of the trial, we had soméone
in the courtroom that we later learned was the
enforcer for the Aryan Nation, whatever that means.

We had a lot of security up here this week. We had
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the bomb dogs and everything. But you're safe.
And -- but it gets interesting.

And it's tough to be a juror. Even in the —-
no matter what kind of case you got. But it's still
the best system we got. If you're accused of
something, we got 12 of y'all from the community who
listen and decide what the true facts .are. I thank
you. Y'all have been wonderful. I was hoping to
get you further down the road yesterday, but I knew
when they wanted two and a half hours of testimony,
you didn't want to wait on that.

In the middle of the -- when I had to interrupt
you in the middle of your trial, what happened there
was I had asked a question when we qualified you if
anyone had a criminal record that had not been
pardoned or -- nobody stood up. But right in the
middle of the deliberations, they realized one of
the Surors did, in fact, have a criminal recbrd back
in 1970. So I had to stop deliberations, bring him
up, and he said, Judge, I'd been pardoned. Well,
there was no record of it on the sheets that>we had.
He said, well, I got my pardon right here in'my
bedroom at the house, my house is five minutes away.
So we sent him to his house with the police officer

to get his pardon. Sure enough, he had his pardon,
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we let him sit.

So it's just one -- seems like that case had a
lot of things that just sort of went along. And
while we were playing the testimony yesterday

éfternoon, the defendant, out of the middle of

" nowhere, he's sitting over there holding up a sign

that said vote Trump.
- Anyway, 1t was an interesting day. Thank you.

Y'all have been fun to work with. And if you get

‘down to Bamberg, stop in and see us. It's a big

town. We got a couple stoplights. It won't take

~you long to get through. But I enjoy coming up to

Lexington. -Y'ail got a great crowd up here,
including Ms. Hope. She helps everybody around
here. She runs a tight ship. She's got your work
excuse; She's also -- you got them their checké?

THE CLERK: They don't trust me with the
checks.

THE COURT: Thaﬁk.y'all very much. Have a
pleasant ‘evening.

(The jury is excused at 4:00 PM.)

- THE COURT: All right. Mr. Johnson?

MR. JOHNSON: Yes, Your Honor. An issue I

waﬁted to ask ygu about. Under possession of

pseudoephedrine, they have it as zero to 10 second.
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1 Reviewing the languége, if we ask Your Honor to
2 basically sentence as a first, it doesn't say for
3 prior violations or previous violations in this
4 article; it just says -- I notice under the language
5 of it, it just says --
6 THE COURT: Under the ephedrine statute?
7 MR. JOHNSON: Possession of the crushed
8 pseudoephedrine. - It -says: Convicted of Subsection
9 B II or E, and then it goes on to say, for second or
10 subsequent offense. So if that language applied
11 only to the statute, he has no priors under this
12 statute; the priors he has are under the general
13 possession of methamphetamine.
14 THE COURT: But that won't affect the
15‘ manufacturing sentence.
le MR. JOHNSON: No, sir.
17 TEE COURT: Well, I'm going to run them
18 concurrent.
19 MR. JOHNSON: Yes, sir. We would ask that you
20 sentence him as a first =--
21 THE COURT: I'm sorry?
22 MR. JOHNSON: As a first offense on the
23 possession of altered pseudéephedrine because of
24 that language. That's zero to -- but I --

25 THE COURT: I'm going to run them concurrent
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and give him the minimum.

MR. JOHNSON: Yes, sir. I just wanted to ask
that for the record. Because that's that way the
statute is worded, I think I should ask that.

THE COURT: Well, I'm going to be as lenient as
I can.

Where are the sentence sheets?

MR. JOHNSON: Judge, do you want me --
basically it says zero to ten on the sheet. You're
ruling that you feel it is a‘second for thé
possession of altered pseudoephedrine, that he
should be sentenced as a —--

 THE COURT: Well, what's the difference invthe
sentencing?

MR. JOHNSON: Well, it's zero to five or zero

to ten. And, just for the record, since it's a

first or second because of that lapguage, I wanted

to ask Your Honor, if you're going to rule that it's
a second; consider that a secoﬁd offense, for
sentencing purposes.

THE COURT: 1Is it first or second? I don't
know.

MR. BELL: Your Honor, we certainly could make
the arguﬁent, based on the enhancement statute,‘that

that would apply to be a second. However, given the
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minimum on the principal charge, we'll certainly
consent to reducing the CDR to a first offense.

THE COURT: First offense on the --

MR. JOHNSON: The possession of the crushed
pseudoephedrine. We just have to change the CDR
real quick, Judge. I'm sorry, Judge. I just have
to look up the CDR code real quick.

THE COURT: Well, let's do the sentence and .
then you can change it.

MR. JOHNSON:. Yes, sir. I'm just going to
scratch out zero to ten and put in zero to five, if
that's all right.

Judge, my other issue is I'm trying to locate
the date -- the original bond out date. He bonded
out and went back in. And I didn't know if the
solicitor -- I'm trying to check that out.

THﬁ COURT: I'm géing to give him all the time
that the statute allows.

MR. JOHNSON: .Yes, sir.

Your Honor, at this time, I'd now make my
motion for a new trial and set aside verdict.

THE COURT: 1I'll be glad to hear from you.

MR. JOHNSON: Judge, based on the previous
objections and motions and taking the evidence in

the light most favorable to the State, we'd move to
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set aside verdicts and move for a new trial.

THE COURT: I respectfully deny it for the same
reasons set forth on the record a number of times on
all the others. 1It's obviously --

'MR. BELL: May I approach, Your Honor.

THE COURT: -- a qﬁestion‘for tﬁe jury --

MR. BELL: I apologize.-

THE COURT: -- to rule on the credibility of
the witnesses. And it was a matter for them to
decide.

Gentlemen, y'all are absolutely suré on this
manufacturing that his prior record -- that none of
it is suspendabile?

MR. BELL: That's correct, Judge.

THE DEFENDANT: None of what?

THE COURT: Sir?

THE DEFENDANT: I didn't hear what you said,
sir. I'm sorry.

THE COURT: None of my sentence is suspendable.

MR. JOHNSON: The mandatory ten years is not
suspendable, the mandatory --

THE DEFENDANT: I know.someone who went to
trial on a third manufacturing and got a suspendable
sentence. And I was told in jail that the law had

changed. But I don't know. Brody Sexton went on a
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third and ended up getting time served, but he'd
been cooperating with the --

THE COURT: Point me to a provision -in the
statute where it says I cannot suspend it.

MR. BELL: If you'll give me a moment, Your
Honor;

THE COURT: Because if I. can, I will.

THE DEFENDANT: I was told that the law changed
about a year and a half ago to make it so that you
could suspend it and make it so that probation or
parole could be granted. But...

MR. JOHNSON: Your Honor, it's my understanding
that the only thing that you can suspend is a first
or a second. And this being a third --

TﬁE COURT: I know what everybody's
understanding is. I want to see the current statute
that was in effect the date of this crime.

MR. BELL: I.have Ms. Mayes getting the
statute.

THE COURT: All right. Let's stand at ease for
a minute.

(Brief pause on the proceedings.)

THE COURT: All right.

MR. BELL: It's in the first paragraph abput

the last four lines.
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THE COURT: First four liﬁes down from the
bottom?

MR. BELL:  The first paragraph on that second
page, Yoﬁr~Honor. I believe it starts on the fourth
Iine on that first paragraph.

THE COURT: Not withétanding any other

provision, a person convicted and sentenced pursuant

- to this ‘subsection for a third or subsequent in

which all prior offenses were for possession may
have the sentence suspended.

MR. BELL: Yes, sir. And that is not the case-
on this particular defendant. 'The line after that,
I believe, finally says: If that is not the case,
then thevsentence'is not suspendable or
non—suspéndable.

THE COURT: So all of his'priors were not
simply for possession, they were for -- some for
sale‘or manufacturing or trafficking or --

MR. BELL: Your Honor, he does havé sevéral
different convictions for both PWID and
distribution.

MR. JOHNSON: Your Honor, just to have a clear
record of what they've provided, there's possession
on thefe, but they have a distribution

methamphetamine that I believe they're relying upon,
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if you want to read that into the record.

MR. BELL: Your Honor, may I approach? Your
Honor, here are his certified‘briors as they relate
to drug offenses. Your Honor, if you'd like me to
read his record or read his rap into the record at
this time, I'd be happy to.

THE COURT: Well, they don't have to go very

far with it because in 2005 he had a distribution of

meth, so that takes it out of all the priors being
for possession.

MR. BELL: Yes, sir.

THE COURT: And another distribution within
proximity §f -- what is GHB?

MR. BELL: The .date-rape drug, Your Honor.

THE COURT: There's just a number of
distributions all along.

All right. Let's come forward, please.

Anything on behalf of the State before I impose
sentence?

MR. BELL: Your Honor does have his prior
record. He has ten-plus prior convictions on his
record spanning from possession and distribution and
PWID. Your Honor has heard the facts of the case.
We trust the discretion of the Judge.

THE COURT: All right. Mr. Johnson, you agree
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from the reading of the statute, the manufacturing
meth third offense under the statute, I have to give
him a maﬁdatory minimum of 10 years up to 30 years,
and it cannot be suspended. We've been éver that.
But the statute says the only way I can suspend it
is if ail the priors were for possession. And what
has been pfesented to me is that in February of
2005, he ‘had a distribution of metﬁ first, PWiD of
GHB, a .distribution of GHB. So we have a number of
priorvdistributions which would preclude any
suspended sentence. You agree>with that?

MR. JdHNSON: Yes, sir. fhere‘s a sentence on
one, on the .PWID GHB. . The following there was a
nol;pros. My client was askingvabout this, I just
want to clarify for thg record. It's a separate
indictment that was dismissed, and the conviction
was —-

THE COURT: Well --

MR. JOHNSON: But we're in agreement. He does
have those priors, Your Honor. |

THE COURT: -- from what I'm reading, it's not
nol-prossed, they‘re all -=- 2004-GS-10-4626 was
conspiracy to distribute ecstasy; 4692 is a
distribution of methamphetamine; 4705, PWID GHB;

4795, distribution of GHB; 4690, a distribution of
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GHB, all by Judge Houston. What was that, in
Charleston?

THE DEFENDANT: Yes, sir. I pled to that and
got probation.

THE COURT: I understand.

THE DEFENDANT: All those charges were one
thrown at -- I was in the wrong place.

THE COURT: Well, I understand that. But I'm
trying to help you all I can --

THE DEFENDANT: I understand, sir.

THE COURT: -- . but my hands are tied.

MR. JOHNSON: Judge, . just fdr‘the record, I was
just referring to this one ending in 4688, the copy
provided by the -solicitor, it has NP written on it
with no sentence, so it looked to me like that was a
nol-pros from that one charge.

THE DEFENDANT: It wouldn't make a difference.

THE COURT: 4689 was nol-prossed. But there
wére a number of other ones.

MR; JOHNSON: Yes, sir.

THE COURT: All right. Anything you want to
tell me, Mr. Johnson?

MR. JOHNSON: Judge, I believe the final éount
is 298 days time served. He's been in and served a

lot of time in the county. He's got other pending
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charges.. I'd ask the Court to be as lenient as
possible. You've heard some of his history; he's
raised two children, they're grown, wbrking
overseas, highly successful. He's very well
educated and, of course, hés maiﬁtained his
innocence. I would just point out that he's done a
lot with his life, Judge, and we'd ask for as much
leniency as possible. In addition, I think my
client may want to address the Court.

THE DEFENDANT: Sir, is there any way you can
make it a second -- I mean, I've never had a
manufacturing charge -- which would allow it to be
nonviolent and I could be paroled?

THE COURT: The-only thing I can do -- I mean,
I can't make it second. I think they gave you that
opportunity earlier. You've been tried on a
third and I —--

THE DEFENDANT: I never got that opportunity.

MR. JOHNSON: Your Honor, I will say for the
record, I received an offer from Mr. Hubbard when he
was deputy solicitor, when I initially was
appointed. I did deliver that to my client. That
was an offer of pleading to a second, and that was
rejected, Your Honor.

THE DEFENDANT: And withdrawn.

385



386

10
11
12
13
14
15
16
17
18
19
Zb
21
22
23
24

25

307

THE COURT: As I understand, the sentence range
for a third or more, the defendant must be in prison
for not less than ten years, no more than 30 years,
or fine not more than $50,000. TIs that the way you
read 1it? (

MR.'BELL: If I wrote that on there, Your
Honor, it certainly was a —--

THE COURT: You didn't write anything. I'm
reading the statute.

MR. BELL: 1I'll have to double-check it, Your
Honor.

MR. JOHNSON: We'd certainly request a fine,
Your Honor, if that's possible.

MR. BELL: May I see the statute again, Your
Honor? It does certainly --

THE COURT: Up to $50,000; right?

MR. BELL: Not more than.

THE COURT: So that means up to. g

MR. BELL: Your Honor, I think this is a --
give me just one moment, Your Honor.

THE COURT: TI'll tell you what we can do. I'll
give you all a chance to look at it, because I'd
hate to give this man ten years.

THE DEFENDANT: Thank you, sir.

THE COURT: I may not have a choice.
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MR. BELL: Your Honor, this was printea off of
Westlaw:. I'm going to check with our official code
of laws --

THE COURT: Here's what we're going to do: I'm
going to let you look at it over the weekend. 1I'll
be in Aiken Monday, Tuesday, Thursday of next week.
I'll do the sentencing down there. Get me some law
on it. Fair?

MR. BELL: Yes, si;.

THE-COURT: If I can givé him a fine, 1 am.

MR. JOHNSON: Thank you, Judge.

MR. BELL: Your Honor, I'm happy to run and
print the official code outkif you're_Willing to
wait.

THE COURTE I'll be glad to wait. I don't know
how long it takes y'all to print the official =--

MR.VBELL: Shouldn't take iong, Your Honor.

THE COURT: You think Westlaw may be wrong?

MR. BELL: I don't know. I've done many of

“these trials and never had this issue come up.

MR. JOHNSON: Your Honor, can I ask for that
time --

THE COURT: Certainly.

MR. JOHNSON: =-- to wait and pursue this iﬁ

Aiken? Can I ask for that time?
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THE COURT: We're pulling it up here and it
Says the same. All right. Y'all call me Monday
morning and we'll set it. We'll do it Monday or
Tuesday or Thursday.

MR. BELL: What week is that, Your Honor?

THE COURT: Next week or the week after,

whichever one you want.

MR. BELL: Sounds good.

THE DEFENDANT: Next week, please,-sir.

MR. JOHNSON: Thank you, Judge.

MR. BELL: Thank you, Your Honor.

(Court adjourned at 4:19 PM.)

(The followinq proceedings were held November
12, 2015, at 9:45 AM.)

THE COURT: Geod morning, sir. How are you?

THE DEFENDANT: Okay.

THE COURT: All right. We're back on the

" record. This is the case -- you want to call it,

Mr. Solicitor?

| MR. BELL: Thank you, Xour Honor. The State
would call the case of State vs. James Bruce Miller
on two indictments; Indictment 2014-GS-32-00971,
indicted for manufacturing methamphetamine;
Indictment 2015-GS-32-1585, indicted for possession

of altered pseudoephedrine.
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THE COURT: All right. This is the case we had
in Lexington County last week. We tried it on
Thursday, I think;

MR. BELL: Yes, sir.

MR! JOHNSON: Yes, Your Honor.

THE COURT: And that would have been November
the 5th. The jury returned a verdict of guilty on
both counts. We started the sentencing proceedings
and there was some question on the manufacturing of
meth third offense. In reading the statute, it was.
my interpretation éf the statute that because some
of tﬁe prior offenses dealt with more than
possession, thath‘waé precluded from.suspending any
of the sentence, and the sentence was mandatory
minihum of 10 to 30. And the statute reads: br a
fine of not more than $50,000. We had some
discussion on whether or not the fine was.correct.

I gave y'all time to look at it.

Of course on the oﬁher indictment, which was
possession of altered pSeudoephedrine, that carried
zero to five. Anything we need to add to anything,
Mr. Johnson, before we -impose sentence?

MR. JCHNSON: Your Honor, just that the'
sentencing sheet, the correction on the possession

of altered pseudoephedrine says zero to five, which
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is correct, as a first offense. But it says up to
10,000. That 10,000 is for a second. I believe the
statute indicates it's up to $5,000 potential fine
on a first. And since we're going with a first --

THE COURT: Is it and/or, or or?

MR. JOHNSON: Yes, sir, I believe it's and/or.
Under the statute it says: Prison not more than
five years, and fine not more --.or it's and fine
not more than $5,000. So it's and.

THE COURT: 1It's not or, it's and.

MR. JOHNSON: . That's cérrect. Its‘says; Must
be in prison not more than five years and fine. not
more than $5,000. It does Say.and on that statute
on a first.

And we would also -- it's our positiénAthat
they have sufficient priors to make this a.third;
however, theyvare mostly possessions. And under the
manufacturing statute, for manufacturing meth third,
they have to rely upon, I believe, a Richland County
conviction from 2013 to make this not a -- make the
ten years not suspendable. And it would be our
position that my client was only convicted of
possessions in 2013, that he was not convicted of a
proximity or distribution, as reflected on the rap

sheet, so, therefore, you could suspend the ten and
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give him probation. And that would be our position
on that, Judge.

In addition to the facts, we'll just put on the
record, I believe he has a total of 230 days that
he's served. There is a -- |

THE COURT: How many?

‘MR. JOHNSON: 230. And there with is a bgnch
warrant that had been served that would need to be
lifted}‘Judge. If you want me to go into‘ﬁitigation
regarding his family, I could do that at this time.
I know Your Honor has already heard that as part of
his testimony.

THE COURT: I did. He's got two sons;‘one is
working overseas and one is'a CPA, I believe.

" THE DEFENDANT: They're both in Europe. I
don't have anyone here.

THE COURT: One is a CPA and one is a what?

THE DEFENDANT: ' An attorney.

THE COURT: That's right.

MR. JOHNSON:  And we'd ask, Judge —--

THE COURT: And I remember his educational
background, he's a real estate developer, went to
the University of South Carolina.

THE DEFENDANT: Master's in psychology.

THE COURT: And, unfortunately, somewhere
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along, looks like later in life, he's gotten
involved in some type of an addiction problem, which
led to the record and, hence, the problems just
ongoing. -

MR. JOHNSON: Yes, sir. And because he's
retired, he does not have financial resocurces. We'd
ask Your Honor to consider -- if Your Honor is going
to consider this>a non-suspendable ten, then we'd
askaour Honor to consider just a fine.énd -- a
small fine instead of the ten years.

THE COQURT: Well, as I read the statute,

Mr. Johnson, I can't suspend it. I would if I
could, under his circumstances, even though he's got
a substantial record. My reading of the statute, I
can't suspend it. If you want to appeal that, go at
it.

MR. JOHNSON: Yes, sir.

THE COURT: Also, I read it that sentence says
it has to be time or the fine. If he pays the fine,
he doesn't have to do the time; but if he doesn't
pay the fine, he's got to do the time. That's the
way I've been-doing it for ten years. If that's
wrong, then you certainly can have that reviewed. I
don't know that I can help any more than --

MR. JCOHNSON: Yes, sir. Other than that, just



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

314

to say, it does appear he's raised two children, and
has obviously done a great job raising them.

They're very educated and very successful. I'm very
impreésed with his abilities-and his educatioen,

Judge.' I'd ask that you be as lenient as possible.

‘And anything my client might have to add.

THE COURT: Mr. Miller, anything you want to
tell me? |

THE DEFENDANT: I think Mr. Johnson has -said it
all. You're correct, I did have an addiction. I
don't now. That's one of'fhe reasons, as I pointed
out during testimony, that I was working at
Transitions and other places trying to pay back..

I had a bad accident 2004, woke up-blind, and

spent two years at the Univeréity Medical Center.

 And they fed me pills, all kinds of pain pills like

M&Ms. And when I came off those, I did have an
addiction. I signed myself in to Morris Village,
paid for it -- my family paid for it. And I have
relapsed once or twice, but have been cleaﬁ for the
last year or two, and plan to stay that way.

Any leniency you can give me, I would
appreciate it.

THE COURT: 1I'11 give you the minimum. That's

about as lenient as I can get.
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THE DEFENDANT: So it's no time?

THE COURT: All right. Sir, on the
manufacturing, that is a ten-year sentence or a
$10,000 fine. On the pseudoephedrine, that's a
three-year sentence and $1,000. That will run
concurrent, at the same time, and I'll give you
credit for ali the time I can. I assume it's 230
days, but whatever the statute allows. Good luck to
you, Mr. Miller. -

THE DEFENDANT: I don't understand. So I do
the three yéars and pay -

THE COURT: You do the three years. You'll do
it at the same time you're doing the time on the
manufacturing. You do it all togethér.

THE DEFENDANT: Well, if I .pay the .$10,000
fine, I do no time; right?

THE COURT: You do the other one, but you've
about maxed that out.

THE DEFENDANT: I'm sorry,; sir?

THE COURT: You've about maxed that out.

I'll tell you what I'll do. I'll give you 230
days on that. So if you can pay the fine, you'll be
through.

THE DEFENDANT: Pay the $10,000 fine? Can I

have any time to pay that, like two payments?
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THE COURT: I don't any control over that.
Thank you.

MR. JOHNSON: Thank you, Judgé.

MR. BELL: Thank you, Judge.

Your Hoﬁor, %ery briefly, he does still have

pending charges in Lexington County. So Deputy

~ Newberry will transport him back to LCDC.

THE COURT: . What's he got'over there?

MR. JOHNSON: Several charges.

THE DEFENDANT: I ;eceived three charges after
I got to jail that have the wrong addréss, wrong
name, places I've never been. I know not to argue
the case, but I --

THE COURT: Ivhope they can maybe look at them
and -- but you got this ten-year séntence. I don't
have ény control over -- |

THE DEFENDANT: The solicitor had offered to
drop those originally.

MR. BELL: As part of the offer for him to
plead to manufacturing second where he could argue
for probation. That's obviously not the deal
anymore, Your Honor.

THE COURT: All right. Well, Mr. Johnson will
do all he can to help you.

THE DEFENDANT: Thank you, sir.
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COURT: Thank you, gentlemen.
BELL: Thank you, Your Honor.
JOHNSON: Thank you, Judge.

—— END OF TRANSCRIPT OF RECORD
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

I, the undersigned, Bethanie K. Creppon, Circuit
Court Reportér for the Second Judicial Circuit of
the State of South Carolina, do hereby certify that.
the foregoing is é trﬁe, aécufate and complété |

transcripf of record of all the proceedings had and

the evidence introduced in the trial of the

captioned pauge) relative to appeal in. the Crimihal
Court for Lexington County, South Carolina, on the
25d; 3rd,‘4th, 5th, 12th days of November, 2015.

I do further certify that I am neithér ofukin;

counsel, nor interest to any party hereto.
March 10, 2016

ﬂ?zténnc’e R (heppon

Bethanie K. Creppon
Circuit Court Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
ELEVENTH JUDICAL CIRCUIT
0
COUNTY OF LEXINGTON MOTION TO SUPPRESS

State of South Carolina,

2014A3220300010,013, 014
VS. ’ '

JAMES MILLER Defendant

The Defendant moves to suppress the pseudoephedrine logs provided by the
state. ' -

Legal Analysis:

The Defendant moves to exclude the pseudoephedrine logs under the Fifth,
Sixth, and Fourteenth Amendments to the United States Constitution, and Article
1, Sections Three, Ten, and Fourteen of the South Carolina Constitution.

Specifically, the Defendant challenges the admissibility of the purchase
logs based on the following constitutional and evidentiary grounds: (1) Rule
against hearsay; (2) Confrontation Clause; and (3) Due process.

The Pseudoephedrine Purchase Logs Violate the Rule against Hearsay Because
the Logs Do Not Fall under the Business Records Exception and are Untrustworthy.

The Pseudoephedrine Purchase Logs Violate the Confrontation Clause Because
the Logs are Testimonial in Nature.

In Melendez-Diaz v. Massachusém, the United States Supreme Court held
that the Confrontation Clause applies to testimonial business records. 557 U.S.
305, 321-324 (2009) '

The Melendez-Diaz Court clarified that, while “[dJocuments kept in the
regular course of business may ordinarily be admitted at trial despite their
hearsay status[,] . . . that is not the case if the regularly conducted business
activity is the production of evidence for use at trial.” /d. (citing Fed. R. Evid.
803(6)). '

Thus, records generated for use in litigation do not meet these exceptions;
particularly when the contemplated litigation is criminal prosecution and a
defendant’s constitutional rights are implicated. See Id. (citing Palmerv.
Hoffman, 318 U.S. 109 (1943)).

In Bullcoming v. New Mexico, 131 S.Ct. 2705, 2717 (2011), the United States
Supreme Court held that “[a] document created solely for an ‘evidentiary
purpose,’ ... made in aid of a police investigation, ranks as testimonial.”

The Bulicoming Court found that a corporate employee providing a records
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affidavit was not an adequate surrogate to satisfy the confrontation clause
because a defendant must have the opportunity to confront the witness who
made the observation or performed the analysis recorded. /d. at 2708 (applying
Melendez-Diaz and noting that a document created solely for an evudentsary
purpose is likely testimonial).

Even if the purchase logs were admissible under the business records
exception, the logs are ultimately inadmissible under the Confrontation Clause.

The Pseudoephedrine Purchase Logs Violate the Rule against Hearsay Because
the Logs Do Not Fall under the Business Records Exception and are Untrustworthy.

See Palmerv. Hoffman, 318 U.S. 109 (1943) (finding accident report

- completed by railroad employee not admissible under the business records
exception to the hearsay rule because it was prepared primarlly for use in
litigation and not in the conduct of business).

State v. McFarlane, 279 S.C. 327, 330, 306 S.E.2d 611, 613 (1983) (finding
trial court properly refused to admit medical report when no one could testify to
the identity, mode of preparation, or whether report was made in the regular
course of business at or near the time of the abd:ident).

- The Purchase Logs Must Be Properly Authenticated

Connelly v. Wometco Enterpnses, Inc., 314 S.C. 188, 191, 442 S. E 2d 204,
206 (Ct. App. 1994) (holding employment fi le, although relevant and otherwise -
admissible, was properly excluded from evidence where the employer falled to
offer the file through its custodian or another qualified witness)

LEXINGTON, South Carolina . %

August 7, 2015 ‘ Ota Johnson
' Attorney for the Defendant
PO Box 5§49
Lexington, SC 29071
(803) 360-8692
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
ELEVENTH JUDICAL CIRCUIT
0
COUNTY OF LEXINGTON MOTION TO SUPPRESS

State of South Carolina,

2014A3220300010,013, 014
VS. .

JAMES MILLER,

Defendant

The Defendant moves to suppress all evidence seized from Room 126 at the
Motel 6 located at 613 Knox Abbott Dr. in Cayce, South Carolina pursuant to-a search
warrant as evidence in this case as well as evidence seized outside of Room 126
described as a wallet containing “meth powder” and the ID of James Miller and
statements and evidence that resulted from the search of Room 126 as well as

- testimony related to this evidence. -

Summary of Facts .

At approximately 5:47 p.m. on the afternoon of January 8", 2014, officers with
Cayce Public Safety knocked on the door of Room 126 at the Motel 6 located at 613
Knox Abbott Dr. in Cayce, South Carolina following an “anonymous call of several
subjects manufacturing methamphetamine”. Law enforcement entered the room without
a search warrant following inconsistent reports by law enforcement of smelling “a strong
chemical odor” and one officer witnessing a co-defendant making a “quick movement to
the bathroom”. Following this, a search was conducted and items were seized pursuant
to a search warrant obtained by that agency. Law enforcement reports indicate the
seizure of items they describe as-consistent with the production of methamphetamine.
Following this law enforcement reports seizing a wallet behind a coke machine outside
of the room after observing the defendant James Miller in handcuffs “fidget’ behind his
back while standing near the machine. Law enforcement reports obtaining a wallet with
the defendants ID and a coffee filter with a substance that tested positive for
pseudoephedrine.

The search of Room 126 was illegal and in violation of Article |, § 10 of the
South Carolina Constitution and the Fourth Amendment of the Federal
Constitution, and S.C. Code Section 17-13-140 proscribing unreasonable search
and seizure.

The defendant in this case had a expectation of privacy and has standing to
challenge the search of Room 126 as outlined in Minnesota v. Olson, 495 U.S. 91, 94
(1990).

ABSENCE OF REASONABLE SUSPICION FOR THE KNOCK AND TALK

In State v. Counts, 27546 (S.C. 7-8-2015) the South Carolina Supreme Court has
held that in order to comply with the state constitutional right to privacy “law
enforcement must have reasonable suspicion of illegal activity before approaching the

Page 10f4
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targeted residence and conducting the “knock and talk” investigative technique.” The
facts reported by law enforcement in this case report that the “knock and talk”
performed by the initial officer was the result of an anonymous tip. Within the discovery
the state has a name listed on a Dispatch Call History (copy attached) as the person
providing the initial call. However this is the only information provided. An anonymous
tip that a defendant was carrying a gun did not have sufficient indicia of reliability to
establish reasonable suspicion to justify a Terry stop and frisk. Florida v. J.L., 529 U.S.
266, 120 S. Ct. 1375, 146 L. Ed. 2d 254 (2000); see also State v. Green, 341 S.C. 214,
532 S.E.2d 886 (Ct. App. 2000). State v. Taylor, Op. No. 4687 (S.C. Ct. App. filed May
13, 2009). An anonymous tip was inherently unreliable and insufficient to establish
reasonable suspicion of criminal activity where the tip was one in which the reliability
could not be tested because the tipster was nameless, the tipster's location was
unidentified, the tipster remained unaccountable, and the tipster failed to explain the
origin of the allegation of criminal activity, provide any predictive information, or supply a
basis for believing the tipster possessed inside information into defendant’s affairs. '
Furthermore, the tip failed to provide any specific information indicating the tipster's
knowledge of concealed criminal activity; therefore, the tipster did not risk his or her
credibility and was free to fabricate the information with impunity. The tip described
readily observable information, such as the individual's location and appearance, and
stated the individual was possibly selling drugs. While the anonymous tip was
trustworthy in the limited sense it assisted the officer-in identifying defendantasa
person matching the description of the individual whom the tipster wished to accuse, the
. tip demonstrated neither an extensive degree of familiarity with defendant's actions, nor
any independent reliability in terms of the alleged possibility of criminal activity.

In this case law enforcement did not demonstrate that they had reasonable
suspicion of illegal activity before approaching the targeted residence and conducting
the “knock and talk”. The report created by the Cayce public Safety fails to provide any
. information about the person that provided the call to law enforcement aside froma .
name that may or may not be the actual name of the person that called the agency. The
facts do not support any method of testing the reliability of the person that made the call
or information that would give details about the tipster’s specific knowledge of the
criminal activity. \ , .
SEARCH WARRANT .

In this case law enforcement obtained a search warrant (copy attached) following
the initial search of Room 126.The affidavit attached to the search warrant indicates that
law enforcement received a "“complaint of a chemical odor coming from Room 126 of -
the Motel 6.” This is inconsistent with the information provided in Officer Garcia's
incident report (copy attached) indicating a specific report of “subjects manufacturing
methamphetamine “in Room 126. The affidavit also states that Sgt. Gleaton did
encounter a chemical odor coming from Room 126 and conducted a “knock and talk”.
This is inconsistent with the initial report created by Officer Garcia that a chemical odor
could be smelled after the door was opened. In addition Sgt. Gleaton created a report
(copy attached) where he recorded that outside of Room 126 he detected a chemical
odor that he “could not distinguish from a cleaner”. The affidavit also states that after
access to the room was granted by the occupants, Sgt. Gleaton “observed in plain view
one open bucket containing acetone” There is no indication that the substance in the
bucket had been tested prior to the creation of this affidavit or ever. The only other

Page 2 of 4
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items listed as being observed by Sgt. Gleaton in the room are a coffee pot and coffee
filters.

The ev:dence indicates that no supplemental oral testimony was presented.

As the initial “"knock and talk” conducted on Room 126 was in violation of the .
defendants right to privacy and the police report indicates that law enforcement entered
the room following this and pnor to obtaining a search warrant or due to any “exigent
circumstance’, this search was in violation of the defendants right to privacy and to be
free from unlawful search and seizure.

The search of Room 126 resulted in the seizure of items consistent wnth
manufacturing methamphetamine as well as an |D with the picture and name of James
Miller. This also led to the detention and arrest of the defendant James Miller and the
seizure of a wallet and pseudoephedrine along with a second ID card with James Miller
listed on it, in the vicinity of Mr. Miller outside of Room 126.

The basis for this search and seizure was the search warrant mentioned above
and no exigent circumstances or other exceptions to the search warrant requirement
applied. In addition the search warrant contained insufficient information for the
magistrate to find probable cause to issue the warrant.

“A magistrate may issue a search warrant only upon a finding of probable cause” State
v. Weston, 329 S.C. 287, 494 S.E.2d 801 (1997); S.C. Code Section 17-13-140. “The
affidavit must contain sufficient underiying facts and information upon whicha

‘magistrate can make a probable cause determination.” State v. Robinson, 335 S.C.

620, 518 S.E.2d 269 (Ct. App. 1999). "The duty of the reviewing court is to ensure the
issuing magistrate had a substantial basis upon which to conclude that probable cause
existed”. State v. Adams 352 S.E. 2d 483 (1987)..

In previous cases involving the search of a home for suspected illegal drugs, the

. South Carolina Court of Appeals has found that even in a case where police received

citizen complaints about a h|gh volume of foot traffic at a residence and a complaint of a
citizen smelling marijuana in the vicinity of the same residence as well as a visitor
leaving the residence and being arrested with marijuana, the facts in the affidavit were
still insufficient to establish probable cause for a search warrant. State v. Gentile, 373
S.C. 506, 646 S.E.2d 171 (Ct.-App. 2007). The supporting affidavit must set out facts
sufficient to establish the reason law enforcement believes they will find evidence of a
crime. State v. Baccus, 625 S.E. 2d 216 (2006).

The Search warrant and the detention of the defendant James Miller and the
seizure of the wallet located near Mr. Miller and through the observation of Mr. Miller by
law enforcement were the result of the police exploiting their illegal actions and thereby
requires that the evidence obtained be suppressed as “fruit of the poisonous tree”.

This violation of Mr. Miller's rig hts under the Fourth Amendment cannot be
admitted under a good faith exception

“The good faith exception does not apply if the underlying affidavit does not
Page 3 of 4
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include sufficient information to allow a magistrate to determine probable cause.” State
v. Adoiphe, 314 S.C. 89,441 S.E.2d 832 (1994).

In addition, for the reasons stated above, this search warrant violates the law of
South Carolina and exclusion is the appropriate remedy. S.C. Code Section 17-1 3-140,
Artlcle I, § 10 of the South Carolina Constitution.

Therefore the evidence seized from the execution of this search warrant is the
product of an unlawful search and seizure and exclusion of the evidence is required to
- deter improper police behavior and to avoid the prejudicial effect on defendant James
Miller.

Lexington, South Carolina
August 7, 2015 ‘

a Johnson
Attorney for the Defendant
PO Box 549

Lexington, SC 29071

(803) 360-8692
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WITNESSES

Cayce Department of Public Safety

Unk Gleaton

Law Enforcement Case #: 1400194

ARREST WARRANT NUMBER

2014A3220300010

~Foreperson of Petit Jury

Date:

9

DOCKET NO. 2014GS3200971

The State of South Carolina
County of Lexington

COURT OF GENERAL SESSIONS

APRIL TERM 2014

e e e ——

THE STATE
vsl

James B Miller

CDR #: 3200
Indictment for

MANUFACTURING
METHAMPHETAMINE

§ 44-53-0375(B)(3)

DONALD V. MYERS, SOLICITOR
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INDICTMENT FOR
MANUFACTURING METHAMPHETAMINE

§ 44-53-0375(B)(3)

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Nt s

At a Court of General Sessions, convened on APRIL 2014 the Grand Jurors of
Lexington County present upon thelr oath

That James B Miller did in Lexington County, South Carolina, on or about -
January 8, 2014, knowingly and intentionally manufacture Methamphetamine, a
controlled substance, as defined under the provisions of Section 44-53-110, ot. seq. of
the South Carclina Code of Laws (1976), as amended, without lawful authority, in
violation of Section 44-53-375 (B)(3) of the Sout_h Carolina Code of Laws (1976), as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.
ASSISTANT SOLICITOR




WITNESSES

Cayce Department of Public Safety

Unk Gleaton

Law Enforcement Case #: 1400194

SDS

\1

ARREST WARRANT NUMBER

14-STR-00162

ACTION OF GRAND JURY

Foreperson of Grand Jury
Date; :

VERDICT

Foreperson of Petit Jury
Date:

406

DOCKET NO. 2015GS3201585

‘The State of South Carolina

“County of Lexington

COURT OF GENERAL SESSIONS
JULY TERM 2015

THE STATE
: vs.

James B. Miller

CDR #: 3269

indictment for

. Possession of Altered Pseudoephedrine

" §44-53-0398

DONALD V. MYERS, SOLICITOR

&
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" STATE OF SOUTH CAROLINA

) INDICTMENT FOR
) Possession of Altered Pseudoephedrine ﬂ
" COUNTY OF LEXINGTON - ) ' ' .
‘ ) § 44-53-0398

| At a Court of General Sessions, convened on July 2015, the Grand Jurors of
- Lexington County present upon their oath:

That James B. Miller did in Lexington County, South Carolina, on or
abbut January 9, 2014, possess or have under his control a substance
confaining pseudoéphed_rine which had been altered from its original
condition'éo as to bé powdered or crushed, all in violation of § 44-53-398,

~ the code of laws of South Carolina, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

provided.

ASSISTANT SOLICITOR )
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant cettifies that this Rccord on Appeal contains all material proposed

10 be included by any of the partlcs and not any other material and that this: Record on “Appeal

complies to the best of my ability with the April 15, 2014 order. from the South Carolina
Supreme. Court entitled “Revised Order Coricerning Personal Identifying: Information and Other
Sensitive Information i in Appellate Court Filings.” .

Respectfully Submitted,

" Deputy Chlef ‘Appellate Defcndex
South Carolina Commission on Indlgcnt Defense)
Division of Appellate Defense

PO-Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 21% day of November, 2016.
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by -any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
" Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Deputy Chief Appel ate Defender
South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT .. -

This 21* day of November, 2016.



