THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA ADMINISTRATIVE LAW COURT

H.W. Funderburk, Jr., Administrative Law Judge

Appellate Case No. 2018-001323

George Wylie Mittag, #117736 ..o, Respondent,

South Carolina Department of Corrections ..........coevveviiviiiiiniiiiiieiiianienenn Appellant.

RECORD ON APPEAL

Lake E. Summers

George Wylie Mittag, #117736 Malone, Thompson, Summers & Ott LLC
Perry Correctional Institution Q-2-A-112 339 Heyward Street, Suite 200
' 430 Oaklawn Road Columbia, South Carolina 29201
Pelzer, South Carolina 29669 Office: (803) 254-3300
' - Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

Counsel for Appellant

RECEW%@

N2
¢ Goutt of Appeal®



INDEX
Record on Appeal

Item Page

Cover Letter for Record on Appeal filed July 7, 2016 by Appellant
South Carolina Department of Corrections [“SCDC”] with the South Carolina

Administrative Law Court [“ALC™] .o.oriiiii e e 1
Respondent George Wylie Mittag’s Step 1 Grievance dated June 21, 2007 ..... ) 2
SCDC’s Reply, dated July 25, 2007, to Mittag’s Step 1 Grievance .............ccceevinnn... 3
Mittag’s Step 2 Grievance Appeal dated August 6,2007 .........coveiiiiiiiiiiiniiiinninnnn.. 4
SCDC’s Response, dated March 28, 2016, of Mittag’s Step 2 Grievance Appeal ........... 4
Mittag’s Notice of Appeal to the ALC dated April 26,2016 ............coiviiriiienininnnn. 5
Mittag’s “Brief in Support of Appeal” to the ALC dated July 18,2016 ....................... - 6
SCDC’s “Motion to Hold in Abeyance” filed August 29, 2016 with the ALC ............... 11
“Order of Abeyance” issued August 30, 2016 by the ALC ........coooiiiiiiiiiiiin, 14
“Order Lifting Abeyance” issued June 15,2017 by the ALC ........cocoviiviiiiiiiiiinnn.n 15
Mittag’s “Brief in Support of Appeal” to the ALC dated June 28,2017 .............cv.n..... 16
Certificate of Service for Record on Appeal filed July 7, 2016

by SCDC with the ALC ..o e 20
SCDC’s Brief to the ALC filed AUgUSt 8, 2017 «....vovvveereeeeseseeeoeoeeeeeee, . 21
“Final.Order” issued June 20,2018 by the ALC ....coiiiiiiiii 81
SCDC’s “Notice of Appeal” to the South Carolina Court of Appeals |

filed July 18,2018 ................... e 90
Certificate 0f COUNSEl .......ouiiii e 94



" South Carslina

b ey : NIKKI R. HALEY, Govemor
Pkt 3 ar 1Y ; !

' ﬁ{; Department of BRYAN P. STIRLING, Director

Corrections

July 7,2016  JULtg3 24

The Honorable H. W. Funderburk, Jr.
South Carolina Administrative Law Court
Edgar A. Brown Building, Suite 224
1205 Pendleton Street

Columbia, SC 29201

Reference:  Inmate George Wylie Mittag, #117736, vs. SCDC
Docket No. 16-ALJ-04-0396-AP

Dear Judge H. W. Funderburk, Jr.:

Find enclosed a copy of the Respondent’s Record, consisting of Inmate Grievance PCl
1016-07, in the above referenced case. Please file the original and return a clocked-in copy of
the cover letter in the enclosed envelope.

Sincerely,

-~

Office of Gegeral\Counsel

Enclosures

ce:  Inmate George Wylie Minag, #117736

File | FHLED
JUL 07 2018
SC ADMIN. LAW COURT

P.O. Box 21787 - 4444 Broad River Road - Columbia, SC 29221-1787 - Telephone (803) 896-8555
bttp:/fiwww.doc.sc.gov  E-mail: corrections.info@doc.sc.gov
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ACTION REQUES : That SCHC Poys me 4| s I eyon lat Proycte Sect
Lompaniy here AY ferry At ith mmediode Arcaestom r; Terms Snusacs held i
E. C $0 by S D o_nN ropem (dq’c'ts"’ nle - [ g

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BYGRIEVANT:

Thvonsh Cost Themems ToRRENGE, ETYAL, 1 5.C.0.0.C. Ayel The STHIE o F
SoutTH CARORINA ., SUPREME LOURT OPTON 0. 26528 Filed on maYy 7

2007 AMNSC. CoDE A% 3-40 (B) (2) . ,
' _ﬁ% Plitty, ¢-2i-07
Grievant Signature ¢ Date

Grievance reviewed by SCDC counsel. Scc ‘Warden’s response,

*  ACTION TAKEN BY IGC:

1L (e,

IGC Signature ) ate

1 accept the action taken by the IGC and consider the matter closed. .
} do not accept the action taken and wish to appeal, MA

Grievant Signature Date
{CONTINUED ON REVERSE S1DE)

SCDC 105 tRew Novwwmber 1997,



NRLONEATHOMPSONMLC  Fax:803-254-0309 . Jul 20 2007 10:49  P.08
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P Perry PI Back Wage Claim Step 1 Reply

I have reviewed your Step 1 gricvance dated June 21, ;00‘7. After carcfully comdenng your
grievanoe and the arguments yon made justifying the action you request, I deny your grievance,

In your pricvance, you claim that a rcoent ruling from the South Carolina Supreme Count
mquimSCDCtopayyouSl.%pukbmminbad:wagsforeachlahorhogrympufomod
during the period of time you bave voluntarily participated in the prison industries project SCDC

opmMataa_rL\

Additionally, you claim that the same raling from the South Carolina Supreme Court requires
SCDC to reimburse you for all monies SCDC has deducted fiom your gross prison industries
wages and held “in escrow” In “long term savings” under 8.C. Code Ann. § 24-3-40(B)(2).

‘The cess yon reference in your Step 1 grievancs is known properly as Torrence, et al,, v, S.C.
DRep’t of Comections, and, as you accarately stated, the South Carolina Supreme Court’s decision
in this case was filed May 7, 2007,

However, you fuiled to zecount for the fact thet SCDC, on June 5, 2007, filed a Petition for
Rehearing with the South Caroline Suprems Cowt concerning its May 7, 2007 opinion I
Tonencs, As of July 16, 2007, SCDC's Petition for Rehearing is still under consideration with
this South Carolina Supreme Coutt.

Therefore, the South Carolina Supreme Court’s Mey 7, 2007 decision in Torrengs is not Snel,
and you canuot properly use this decision justify the erguments you raite in your Step 1
gnwame.

Acco:dmg!y, 1deny your grievance.

27287

den S#nature Date

3 taccept the Warden's decision and consider the matter closed.
I do notaccept the Warden's decision and wish to appeal. \

: f )
_4& % 7:3l97 , 1.1/ -.{;/UJ’J 1/3efo
Grievant Si; re Date IGC Signature

Date
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WORKASSIGNMENT _ Commissary — e
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INMATE'S REASON FOR APPEAL (state specific dissatisfaction):

The Feet +het SC0C Filed e Petition For R&ktah—ims _citth +Le.3u.gbem:
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= Grievant Signature ;Y iDate

RESPONS!BLE 'OFFICIAL'S DECISION AND REASON:
[ have reviewed your gricvance, tmumymwhmiymwdmdtpnmlrdmﬁsmmhﬂemdam&mﬁmomm of Carvections
{SCDC}. hmﬁm&m:hmdﬂlnﬂmﬁﬂmﬁcm&ml&nSum&mﬁcswcmm)muxmscmmmm“pmﬂtngwm sC

reme Court ruled in Adkins. ctal v, SCRC and Wicker v, SCDC that inmates may filz s gricvance by which to protost any provisien of "prevailiog wages™ statues,
umwuwnupxmnwamu.mmmmmmumd,pmmmﬂmmmmmmam:mmn
Grizvance System Policy. ﬂnwevu;enmymmMAMwWMMmMmshanmhmcen!dﬂeuncvmudmﬂhgl&e
mlicﬂhlyuux&hmnmmmﬂmﬁwmwmnmumﬂzrposit!vunﬁghtwm‘wmmngmu nor did those ralings onder
SCDC to pay “prevailing wages™, or back wages with or without intecest, Those rulings simply acknowledged that for the first tme you st other inmates in a simitor
puiuouconldﬁlcnmmifmdulmd.

The SC Supreme Count has long recognized that inmates are rot employees ol South Carsling or of the companics that serve as the prison industry sponsors. No desision

iy the SC Supnaae Count (incloding Adkins and Wicker) fas pramed employee sintus 1o you or inrnics in o simdl

Carolina Canstitwiion, and/or the Fair Labor Standands Act do not entitle you or inmates in 3 similar position a wafe that -Bﬂ'umtﬁomwthCDCbmpdmﬁ:r

the labar you valuntarily provided to the ptison industrics project. Without autherity 10 the zontmry, inmates o3¢ ot em eu.Flnally,theSathmulim atuee
sorevailing

emcted bodget provisotand  sistutes which authorize SCDC ta pay you and inmaics in @ similar pasition ywuge thot ks

similar pature in the privote sector,

Thuefnmywrg{mudmfd

You may appea! ts decision under the Administrative Procedurcs Act 1o the Adminisraive Law must

Appeal Farm (Foen) and sobit it as instructed wthc?omwiﬁigmbywrm::ipt.

The decision rendered by the responsible official exhausts the appeal process the Iéte Grievance Pro-
cedure. | hereby acknowledge receipt of the official’s response and understand this is the Agency's final
response to this matter. '

Grievant Signature Date IGC Signature Date

(SEE REVERSE SIDE FOR INSTRUCTIONS}

SCDC $0-5A Povenber 1997}
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e ‘ ' STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT MAY 171 2015
, ) | o
)
Appellant, ) GENERAL COUNSEL
. ) _
vs. Ga° vso L3 M C‘\ij ) NOTICE OF APPEAL
)
South Carolina Department of Corrections, )
) DOCKET NO__ -ALJ-04- -
Respondent. ; GRIEVANCENO.: PCIv |016- 07
Notice is hereby given that G corv W, oy does hereby
appeal the final decision of the South Carolina Department of Corrections dated _ 3~ 29~ 14 and
receivedon_# /2yl i€ , a copy of which is attached. A general statement of the grounds for

appeal is (See S.C. Code Ann. § 1-23-380(A)(6)):
The faet whet SQOC’_ Filed A Petition foir e r—c.'\cn-r"NL PARYA

the Supreme Coort oyirt pigt gl_\“ga‘ the TodetecJ43- o (1) ge.
M&L&&MM
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Georae ¢ Mitleg /ég&{d m

Appellant’s Name Slgned
430 0aklawn Rd 4 /26 /lé
Molling Address Dated
chShESh, S5 2946y
CERTIFICATE OF SERVICE

I hereby curtify that £, %ﬂ,ﬂ% (your name), on the 2.8 day of_Aﬂ*:;'____ 204, in E <l o XN ol (city),
South Carolina, served a copy of the foregoing Notice of Appeal on all partics to this matier by depositing the same in the United Sntea
Mail, postage paid, or in the mail room of the undcrstgned s Institution and addressed as follows:

Name of person/Agency served: Dav:d  TAMS l‘\: SQD{ AT&"A:,‘L
Address: __ 4 4] Rroed River R4

Cisy. State, Zip Code: Co lenbic § C. 29X AH

Print your nome:_( :(.-G r S&- () Ml r(a. 5 Sign your rmme:__@%e y /%)
(See reverse si

de for instructions)
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: Appellant's Brief
v. In Support Of Appeal
South Carolina Department of
Corrections
Respondent:
David Tatarsky
RO SE South Carclina Depart. of Corr.
George W MiTlog 4444 Broad River Road
436 opklawn Rd. B-0. Box 21787
Columbia, SC 29221
Pel2er S C{C, (e (803) 896-8508



STATE OF SQUTH CAROLINA
ADMINISTRATIVE LAW COURT

% 236 :
George w My Z I35, Docket No. |6Go39 4

Appellant's Breif
V. - In Support Of Appeal

South Carolina Department of
Corrections
Respondent

TO: Clerk of Administrative Law Court and SCDC Attorney David Tatarsky.

Pursuant to Rule 60 of the South Carclina Rules of Procedure for the
Administrative Law Court ("ALC Rules"). AppellantGestge W Mitfasy -
Respectfully submits this Brief in Support of his Appeal of Respondent South
Carolina Deparfment of Corrections ("'SCDC") final denial of his grievance,
PCE-{o-t6~07

Statement of Issues on Appeal

. .
Whether SCDC erred in denying Mr. M) My grievance for back wages
owed to Mr. My M {leeqy for his work in the Prison Industries Project
at Pervy LorrecTion sl LpsTatigd |

Statement of the Case

Mc. Mito S - participated in the Prison Industries Project
(the “Project") operated by SCDC at Parr«r pry—u‘f:"ﬂ“j" Iﬁs‘f”,forz. yaars,

(Step 1 Grievance) Mr. M:iTloq  worked at Per"q Correctionsl  ang
LoavrsbLine Cendshes . The Prison Industries Project is Federally

2 -



certified and operates under various State Statutes, including S.C. Code
_Ann. 24-3-430, also known as the ' '‘prevailing wage statute", which mandates
that all immates participating in the Project earn at least “the prevailing
wage for work of a similar nature in the private sector', S.C. Code Ann
24-3-430 (D)}; see also S.C. Code Ann. 24-3-40, 24-3-315.

SCOC paid less than the prevailing wage during the training period. Moreover,
SCDC withheld $1.92 per hour for the entirety of this work with the project. .
SCNC denied Step 1 and Step 2 of my Grievance.

Argument

I. SCDC Frred in Denying Mr. Miflas Grievance for Back Wages Owed

to Mr. mtlag For His Work In The Priscn Industries Project.
SCIC's denial of Mr. Milag is flawed for multiple reasons.

(1) sCDC failed to pay me the prevailing wage in accordance with

24-3-430 (D) during his work in the Project; and (2) SCOC was not entitled

to collect $1.92 per hour from Mr. m‘fftas wages. Accordingly,
this Court should resolve the appeal in Mr. Miflags favor and award
Mr. mitTe.g back wages owed from his participation in the Project,
more importantly, 24-3-430 (D) reguires SCDC to pay the prevailing wage,
not the Federal Minimum Wage; "there is simply nothing in the statutory scheme
authorizing the DOC to pay [an inmate] a training wage for his work in the
Project. As a result, SCDC owes Mr. MiTag back wages from his
participaticn in the Project to compensate for the difference between the
wages Mr. m;rrq_é received and the prevailing wage in South
Carolina in effect at that time.

without more, the agency fails to adeguately rebut this issue, and as a

result, SCOC should compensate Mr. MitTag for the howrly

deductions from his paycheck of a $1.92 an hour for every hour he worked,

along with any other wages paid to him that was less than the prevailing
wage.

Conclusion
a. Resolve the appeal in Mr. m ! Tfo.f, "favor by directing SCDC

to grant him the relief requested in his grievance; and
3



b. For any other relief this Court deems just and proper.

?cm—c‘ Qc\-ve_d‘m,awL‘;[,%sT
4 36 oAk Lewn Readl

Petaer SLC. 29669

7118/ 16

Pelzer, SC



CERTIFICATE OF SERVICE

I hereby certify that on Jel, [8vh, 2046 in Pelzer

South Carolina, I serve a copy of the foregoing Appellants Brief in Support
of Appeal on all parties to this matter by depositing the same in the
United States Mail, postage paid, or in mail room of the undersigned's
institution, and addressed as follows:

David Tatarsky

South Carolina Department of Corrections
4444 Broad River Road

P.O. Box 21787

Columbia, S.C. 28221

@ﬂﬂ%

Pelzer, South Carolina

7/ 1216

10



FILED

AUG 28 2016

STATE OF SOUTH CAROLINA sc
ADMINISTRATIVE LAW COURT ADMIN. LAW COURT

George Wylie Mittag, #117736, ) Docket No.: [6-ALJ-04-0396-AP
. ) b
Appellant, )
) Hon, H.W. Funderburk, Jr.
v. )
)
South Carolina Department of Corrections, ) MOTION TO HOLD IN ABEYANCE
)
Respondent. )
' )

" This matter is before the Administrative Law Court ("ALC") pursuant tc the
appeal of George Wylie Mittaé {“Appellant™), an inmate incarcerated with the South .
Carolina Department of Corrections (*“SCDC").

Appellant is challenging SCDC’s payment of his wages under the Prison
Industries service project. Appellant contends he has been paid wages which do not
conform to state and federal law and seeks back pay. This very issue is currently
awaiting cert before the South Carolina Supreme Court in two cases. Garewood v. S.
Carolina Dep't of Corr. and Ackerman v. S. Carolina Dep't of Corr. both address the
same issue before the court in this case and are both awaiting cert by the South Carolina
Supreme Court. 416 S.C. 304, 785 S.E.2d 600, 603 (Ct. App. 2016), reh'z denied (June
2,2016); 415 8.C. 412, 414, 782 5.E.2d 757, 758 (Ct. App. 2016), reh'z denied (Mar. 24,
2016). On July 13, 2016, Administrative Law Court Judge H. W. Funderburk, Jr. held a
similar case in abeyance for this very reason. Ward v. SC Dep't of Corr., 15-ALI-04-

0560-AP (July 13, 2016). Respondent requests that this case be held in abeyance until

there is a final ruling in the above cases. | RE CEIVEB

Signature block on following page. SEP 82 Fi'k: ]

‘ GENERAL COUNSE!

11



Respectfully submitted,

P

Annie Laurie Rumler
Staff Attorney
Office of General Counsel
S.C. Department of Corrections
4444 Broad River Rd.
Columbia, SC 29221

August 29, 2016 (803)896-1355

Columbia, South Carolina '

FiLEp

AUE 28 2015
s
CADMIN, LAWCCUF.‘;‘

12



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

George Wylie Mittag, #117736, ; “
Appellant, )
} Certificate of Service
)
vs- | ) Dacket# 16-ALJ-04-0396-AP
South Carolina Department of Corrections, ; F H LE )
Respondent. ; D :
AUG 29 2015
SC ADMN,

I hereby certify that a copy of the foregoing motion was this date 'sléﬁw&%ﬁhe
following individuals by placing a copy of the same via mail to his/her last known address as
follows:

George Wylie Mittag

Inmate Number: 117736

Perry Correctional Institution
Dorm-Room-Bunk: Q2A-0105-B

Annie Laurie Rumler

Staff Attorney

Office of General Counsel

South Carolina Department of Corrections
4444 Broad River Road ’

P.O. Box 21787

Columbia, South Carolina 29221-1787
(803) 896-1355

August 29, 2016

13
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Respondent.

George Wylie Mittag, #117736, ) Docket No. 16-ALJ-04-0396-AP
) Grievance No.: PCI 1016-07
Appeliant, )
g ORDER OF ABEYANCE
vs.
) FILED
South Carolina Department of Corrections, ) o
) "3 0 2016
)
).

SCADMIN. LAW COURT

This matter is before the South Carolina Administrative Law Court (“ALC") pursuant to the Notice
of Appeal filed by George Wylie Mittag, an inmate in the custody of the South Carolina

Department of Corrections.

Two cases controlling of the issues here, Gatewood v. S.C. Dep't of Corr. and Ackerman v. S.C.
Dep't of Corr., are awaiting a decision on whether the South Carolina Supreme Court will grant
certiorari. Therefore, this Court will hold this case in abeyance pending a final decision of the

South Carolina Supreme Court. It is therefore,

ORDERED that this case be held in abeyance pending the final dispositions of Gatewood v. S
Carolina Dep’t of Corr. and Ackerman v. S.C. Dep’t of Corr.

AND IT IS SO ORDERED.
Columbia, South Carolina /ﬂ Mnﬁv ( A~Z
August 30, 2016 : H. W. Funderburk, Jr.

Administrative Law Judge

cervedd DS OrEr 10 N2 A0ve EATCC LS LSCi Al
virtieg o 6 cause 3y Jagosditg 3 Casy hoeod,
nthe Unreg S3es 1A Sus'ae pad, o RO interagerey
il Servize andmesed 2 ne tartydes) of ol Wn2y{s). SEP 8 2 39}5

n,:s 30‘1* 2 ,;_Q‘M,QW Qolb

a7 N
o ‘//?M/L‘ et Lan Ol GENERAL COUNSEI

Cr SUMATE JF SERVIDE
TS i 30 £arTdy ret 2 L wdvBgnied s s date ; E‘VE!
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© masge .

Respondent.

LAW OFFICES

SC ADMIN. LAW COURT

JUL 052017
STATE OF SOUTH CAROLINA MALONE, THOMPSON
ADMINISTRATIVE LAW COURT SUMMERS & OTT, LLC
George Wylie Mittag, #117736, ) Docket No. 16-ALJ-04-0396-AP
' ) Grievance No.: PCI 1016-07
Appellant, ) _
; ORDER LIFTING ABEYANCE
vs. yo— -
) Poass 33 D -
) ~ILE D
South Carolina Department of Corrections, ) JUN
) N 15 2017
)
)

This matter is before the South Carolina Administrative Law Court (“ALC") pursuant to the Notice
of Appeal filed by George Wylie Mittag (“Appellant”), an inmate in the custody of the South

Carolina Department of Corrections (“SCDC").

Two cases controlling of issues here, Garewood v. S.C. Dep't of Corr., 416 S.C. 304, 785 S.E.2d
600 (Ct. App. 2016), cert. denied (May 31. 2017) and dckerman v. S.C. Dep’t of Corr.. 415 S.C.
412,782 S.E.2d 757 (Ct. App. 2016). cert. denied (May 31.2017), have reached final dispositions.
Therefore, this Court will lift its Order of Abeyance in this case. The Record and Appellant’s brief

have already been filed in this case. However, this Court will grant Appellant until July 5, 2017,

to supplement his brief to address the impact of Gatewood and Ackerman if he chooses.

Respondent shall have until July 25, 2017, to file and serve its brief. Any reply brief is due by

August 4, 2017. It is therefore,

ORDERED that the Order of Abeyance in this case is LIFTED.

AND IT IS SO ORDERED.

Columbia, South Carolina
June 13, 2017
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“H. W./Elnderburk, Jr. “
Admimstrative Law Jud
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GENERAL COUNSEL
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y . STATE of SowTH Cn.r-al..,g,;\

T3 1
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing document was this date served upon the
following individual(s) by placing a copy of the same via mail to his/her last known address as

follows:

Inmate George Wylie Mittag
Inmate Number: 117736

Perry Correctional Institution
Dorm-Room-Bunk: Q1A-0207-B

Columbia, South Carolina
July 7. 2016

Columbia, SC 29221-1787
(803) 896-3922
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

The Honorable H.W. Funderburk, Jr., Administrative Law Judge

George Wylie Mittag, #117736,

) Docket No. 16-ALJ-04-00396-AP
) Grievance No. PCI 1016-07
Appellant, )
)
vSs. ) RESPONDENT’S BRIEF
)
South Carolina Department of Corrections, )
)
Respondent. )

In accordance with the June 15, 2017 and July 26, 2017 orders issued by the Court, the
Respondent, the South Carolina Department of Correcti(-)ns [“SCDC”], by and through its
undersigned outside cour;sel, hereby respectfully submits its brief in the instant case.

 STANDARD OF REVIEW

As Mittag challenged SCDC’s denial of the prison industries wage claims he presented in
a grievance, designated as' PCI-1016-07, he filed under SCDC Policy Number GA-01.12, the
Court’s jurisdiction to hear the instant matter derives from Al-Shabazz v. State, 527 8.E.2d 742
(S.C. 2000), Adkins, et al., v. S.C. Dep't of Corr., 602 S.E.2d 51 (8.C. 2004), and Wicker v. S.C.
Dep’t of Corr., 602 S.E2d 56 (S.C. 2004). '

Under our state’s Administrative Procedures Act [“APA”] and Al-Shabazz, 527 S.E.2d at
754, the Court sits in an appellaté capacity rather than as an independent finder §f fact, and,
under S.C. Code Ann. § 1-23-380(5), the following standard of review applies to Mittag’s
appeal:

- The court may not substitute its judgment for the judgment of the agency

as to the weight of the evidence on questions of fact. The court may
affirn the decision of the agency or remand the case for further
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proceedings. The court may reverse or modify the decision if substantial
rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:

(2) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(¢} made upon unlawful procedure;

(d) affected by other error of law;

() clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

: STATEMENT OF THE CASE-
L MITTAG’S STEP 1

Mittag articulated two (2) claims in his Step 1 grievance form dated June 21, 2007:

[SCDC] is in violation of the plain language of the statue which directs it
to disburse the money paid by private sector program to [it] for inmate
labor based on gross wages. [S.C. Code Ann. § 24-3-40(A)]. I grieve
[SCDC] for wages [it] withheld from me in violation of this statute
through the Supreme Court Opinion No. 26328 filed [May 7, 2007].
[Therefore, SCDC] owes me $1.92 for every single hour I worked for
Carolina Consoles here at Perry C.I.,' along with the long term savings
held in escrow by [SCDC] under S.C. Code Ann. § 24-3-40(B)(2). Also
[SCDC] owes proper interest on all monies [it] owes me.

At the bottom of his Step 1 form, Mittag acknowledged that the May 7, 2017 opinion
issued by our Supreme Court was Torrence v. S.C. Dep’t of Corr., 646 S.E.2d 866 (S.C. 2007).

In his Step 1, Mittag demanded the following action: “That SCDC [pay] me $1.92 for
every hour I worked in private sector company here at Perry along with immediate access to my

long term savings held in escrow by SCDC and proper interest on all my monies owed to me.”

! Mittag did not “work for” nor was he “employed” by Carolina Consoles, the private industry sponsor for the prison
industries project in which he voluntarily participated. See S.C. Code Ann. § 24-3-27(B); Watson v. Graves, 909
F.2d 1549, n. 7 (th Cir. 1990); 5.C. Dep't of Corr. v. Cartrette, 694 SE.2d 18, 23 (S.C. Ct. App. 2010); illiams v
S.C. Dep’t. of Corr., 641 S.E.2d 885, 887 (S.C. 2007); and Benneit v. Frank, 395 F.3d 409, 410 (7th Cir. 2005).

% The Torrence Court noted, 646 SE.2d at 867, that the prison industries project operated by SCDC at Evans
Correctional Institution was certified by the United States Department of Justice’s Bureau of Justice Assistance
[“BJA™] under its Prison Industries Enhancement Certification Program [“PIECP”]. Mittag voluntarily participated
in a PIECP project operated by SCDC at Perry in which Carolina Consoles was the private industry sponsor.

Page 2 of 15
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Mittag did not claim or assert in his Step 1 that SCDC failed to pay him the “prevailing

wage” under S.C. Code Ann. § 24-3-430(D), and, for that matter, he did not reference or even

mention § 24-3-430(D) in his Step 1.

Mittag also did not claim or assert in his Step 1 that SCDC ran afoul of § 24-3-430(D) or
any other applicable statute by paying him “training wages” for the first 320 hours of his labor.
. MITTAG’S STEP2

. SCDC denied Mittag’s Step 1, and Miftag submitted a Step 2 appeal form dated August
6, 2007 by which he challenged SCDC’s denial of the two (2) claims he articulated in his Step 1.

Just as in his Step 1, Mitiag did not claim or assert in his Step 2 that SCDC failed to pay
him the “prevailing wage” under § 24-3-430(D), nor did he reference or otherwise mention § 24-
3-430(D) in his Step 2.

Just as in his Step 1, Mittag als;) did not claim or assert in his Step 2 that SCDC ran afoul
of § 24-3-430(D) by paying him “training wages” for the first 320 hours of his labor. -

o. MITTAG’S NOTICE OF APPEAL

SCDC denied Mittag’s Step 2, and he filed a Notice of Appeal dated April 26, 2016 with
the Court in which challenged SCDC’s final decision, represented by its denial of his Step 2,
denying the two (2) claims he asserted in his Step 1: (1) SCDC owed him, under Torrence,
$1.92 per hour for every hour of his prison industries labor and (2) he was entitled, under § 24-3-
40(B)(2), to immediate access to monies SCDC deducted from his gross industries pay and held
inan interes’t bearing escrow account for his benefit by operation of § 24-3-40(A)(5).

Just like his Step 1 and Step 2, Mittag did not claim or assert as a gound in his Notice of
Appeal that SCDC failed to pay him the “prevailing wage” under § 24-3-430(D) or that SCDC

owed him back pay for paying him “training wages” for the first 320 hours of his labor.
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IV. MITTAG’S BRIEF
In his brief dated July 18, 2016, Mittag identified the following issues on appeal (July 18,
2016 Brief, pp. 2—3):

[Mittag] participated in the Prison Industries Project (the “Project”)
operated by SCDC at [Perry] for 2 years.

(Step 1 Grievance) [Mittag] worked at [Perry] and Carolina Consoles.
- The [Project] is Federally certified and operates under various state
statutes, including [§ 24-3-430(D)], also known as the “prevailing wage
- statute”, which mandates that all inmates participating in the Project earn
at least “the prevailing wage for work of a similar nature in the private
sector”, [§] 24-3-430(D); see also [§§] 24-3-40, 24-3-315.

SCDC paid less than the prevailing wage during the training period.
Moreover, SCDC withheld $1.92 per hour for the entirety of this work
with the project.

Mittag later asserted as follows (July 18, 2016 Brief, p. 3):

SCDC erred in denying [my] grievance for back wages owed to [me] for
[my] work in the Prison Industries Project. SCDC's denial of [my.
grievance] is flawed for multiple reasons. (1) SCDC failed to pay me the
prevailing wage in accordance with § 24-3-430(D) during [my] work in .
the project and (2) SCDC was not entitled to collect $1.92 per hour for
[my] wages. ... more importantly, [§] 24-3-430(D) requires SCDC to pay
the prevailing wage, not the Federal Minimum Wage; “there is simply
nothing in the statutory scheme authorizing [SCDC] to pay [an inmate) a
training wage for his work in the Project.>”

Mittag identified as an issue on appeal in his July 18, 2016 brief his claim that, under
Torrence, SCDC owes him $1.92 per hour for every hour of his prison industries labor.
" Mittag also identified as an issue in his July 18, 2016 brief his claim that SCDC paid him

“training wages” rather than the “prevailing wage” for the first 320 hours of his prison industries

3 While he did not cite any authority for this declaration, Mittag undoubtedly quoted our Supreme Court’s decision
in Wicker, 602 SE.2d at 58: *“Finally, we concur with the [ALC] and the circuit court that there is simply nothing
in the statutory scheme authorizing [SCDC] to pay Wicker a training wage less than the prevailing wage.”
[emphasis supplied]. Significantly, our Supreme Court, in affirming the ALC’s decision which reversed SCDC’s
denial of the inmate’s grievance, also acknowledged in Wicker, 602 S.E.2d at 56, that the ALC held that the inmate
“was entitled to be compensated the prevailing wage of $5.25 per hour for the time he was in training for his
[participation in the project SCDC operated at Evans Correctional Institution].” [emphasis supplied]. The inmate in
Wicker participated in the same PIECP project as the inmates in Torrence.
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labor: As illustrated above, however, Mittag never articulated‘ such a claim in either his Step 1,
Step 2, or Notice of Appeal.

Mittag further identified as an issue on appeal in his July 18, 2016 brief his claim that
SCDC failed to pay him the “prevailing wage” during the entirety of the time he participated in
the project as an issue in his July 18, 2016 brief. However, as also illﬁstrated above, Mittag
never articulated such a claim in his Step 1, Step 2, or Notice of Appeal.

Importantly, Mittag did not identify as an issue on appeal in his July 18, 2016 brief any
claim under § 24-3-40(B)(2), nor did he offer argument on this claim in July 18, 2016 brief.

V. APPEAL HELD IN ABEYANCE

After Mittag submittcci his July 18, 2016 brief, SCDC moved the Court on Aug}xst 29,
2016 to hold the instant matter in abeyance pending the resolution of two (2) cases that were
before our. Court of Appeals (i.e. Ackerman, et al. v. S.C. Dep’t of Corr. and Gatewood v. S.C.
Dep’t of Corr.). The Court issued an order on August 30, 2016 by which it granted SCDC’s
motion and held further proceedings in abeyance. -

Upon the final dispositions of Ackerman, et al., v. 5.C. Dep’t of Corr., 782 S.E.2d 757
(S5.C. Ct. App. 2016), cert. denied (May 31, 2017) and Gatewood v. S.C. Dep’t of Corr., 785
S.E.2d 600 (S.C. Ct. App. 2016), cert. denied (May 31, 2017), the Court, by an order it issued
June 15, 2017, lifted the abeyance it imposed in 2016.

VL. MITTAG’S SUPPLEMENTAL BRIEF
. By its June 15, 2017 order, this Court also permitted Mittag to file a supplemental brief
“to address the impact of Gatewood and Ackerman if he” choose to do so.
Mittag filed a supplemental brief dated June 28, 2017 in which he identified the

following issue(s) on appeal (June 28, 2017 Brief, p. 2):
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[I] was paid less than the prevailing wages also SCDC withheld $1.92 per
hour from [my] wages for the entirety of [my] work with the project.

Mittag later asserted as follows (June 28, 2017 Brief, p. 2):

SCDC erred in denying [my] grievance for back wages owed to [me] for
[my] work in the prison industries project. SCDC’s denial of [my
grievance] is [flawed] for multiple reasons. (1) [I] filed a timely grievance
under the doctrine of equitable tolling; (2) [§] 24-3-430(D) applies to [me]
under the project; (3) SCDC failed to pay [me] the prevailing wage in
accordance with [§] 24-3-430(D) during [my] work in the project; and (4)
SCDC was not entitled to collect $1.92 per hour from [my] wages ...

While he asserted the doctrine of equitable tolling in his supplemental brief as a response

to SCDC finding that he did not timely file his Step 1, Mittag did not assert the doctrine in his

Step 2, his Notice of Appeal, or his July 18, 2016 brief.

While he identified his claim for back pay associated with SCDC failing to pay him the

“prevailing wage” under § 24-3-430(D) as an issue on appeal in both his briefs, Mittag, as shown

above, never articulated such a claim in his Step 1, Step 2, or Notice of Appeal.

Unlike his July 18, 2016 brief, Mittag did not identify as an issue on appeal in his

supplemental brief a claim for back pay associated with the “training wages” SCDC paid him for

the first 320 hours of his labor.

Like his July 18, 2016 brief, Mittag did not identify as an issue on appeal in -his

supplemental brief any claim under § 24-3-40(B)(2), nor did he offer any argument concerning

such a claim. Mittag also never cited Gatewood or Ackerman in his supplemental brief.

Finally, just as he did in his July 18, 2016 brief, Mittag identified as an issue on appeal in

his supplemental brief his claim that under Torrence, SCDC owes him $1.92 per hour for every

hour of his prison industries labor,
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STATEMENT OF ISSUES ON APPEAL
Given the above-provided accounting of the claims Mittag legitimately raised and
preserved for review, SCDC respectfully submits that only a single issue is subject to review by
the Court, namely whether SCDC could purportedly collect $1.92 per hour from his gross wages.
, ARGUMENT
L CLAIMS ABANDONED BY MITTAG
SCDC respectfully asserts that Mmag failed to raise claims for the “prevailing wage”
imder § 24-3-430(D) and for back pay associated with the “training wages” SCDC paid him for
the first 320 hours of his labor in his Step 1, Step 2, or Notice of Appeal and that Mittag failed to
assert the doctrine of equitable tolling in his Step 2, or Notice of Appeal. Accordingly, Mittag’s
“prevailing wage” claim, his “training wage” claim, and his invocation of equitable tolling are
not preserved for review by the Court under Gatewood, 785 SE.2d at 611 —12:
An issue that is not raised to an administrative agency is not
preserved for appellate review by the ALC. Cf. [Kiawah Resort Assocs.
v. S.C. Tax Comm’n, 458 S.E2d 542, 544 (S.C. 1995)] (“In reviewing a
final decision of an administrative agency under [S.C. Code Ann.] § 1-23—
380, the circuit court essentially sits as an appellate court to review alleged
errors committed by the agency. As such, the circuit court, like this
fclourt, has a limited scope of review, and cannot ordinarily consider
issues that were not raised to and ruled on by the administrative agency.”
(citations omitted)). Even if the issue has been addressed by the agency,
" it is not preserved if the appellant did not raise it. Cf. [Wierszewski v.
Tokarick, 418 S.E.2d 557, 559 n. 2 (S.C. Ct. App. 1992)] (“An issue is not -
preserved for appeal merely because the trial court mentions it.”), In
Wierszewski, the family court judge “suggested at the hearing that
-attorney’s fees might be authorized under” a certain statute. Jd. This court
declined to address the point “because it was not raised in the petition or
addressed in the order.” Jd. [emphasis supplied].
Likewise, Mittag failed to argue or even mention in either of his briefs that, under § 24-3-
40(B)(2), he was entitled to immediate access to monies SCDC. deducted from his gross prison

industries pay and held in an interest-bearing escrow account for his benefit by operation of § 24-
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3-40(A)(5). Consequentially, SCDC’s denial of Mittag’s claim for immediate access to these
monies constitutes the law of the case. See Burton v. County of Abbeville, 440 S.E.2d 396, 398

(S.C. Ct. App. 1994) (“Burton never mentions or challenges this. ruling in her brief, and,

therefore, it is the law of this case.”) [citations omitted). See also State v. Fripp, 721 S.E.2d 465, -

468 (S.C. Ct. App. 2012) (citing Burton).
IL 'i‘IN[ELlNESS OF MITTAG’S STEP 1

In the light most favorable to him, Mittag may have obliquely referenced Ackerman whén
he asserted in his supplemental brief, without any supporting argumént, that he “filed a timely
grievance under the doctrine of equitable tolling.” (June 28, 2017 Brief, p. 2).

Obviously, SCDC must abide by Ackerman. SCDC respectfully asserts, however, that a
key fact distinguishes the arguments asserted by the cumrent and former inmates in 4ckerman as
to whether the fifieen-day filing deadline from P‘olicy GA-01.12 applied to the grievances in
which they articulated prison industries pay claims and the unsupported assertion by Mittag that
he timely filed his Step 1.

The current and former inmates in Ackerman argued that the pay claims in the grievances
they filed under Policy GA-01.12 constituted challenges to SCDC “policies/procedures,” and, as
such, the fifteen-day filing deadline did not apply to their grievances. Ackerman, 782 S.E.2d at

760 — 61. The Court of Appeals agreed with their argument. /d., 782 S.E.2d at 761.

A review of Mittag’s Step 1, Step 2, Notice of Appeal, and filings to date with the Court _

reveal that he asserted no such argument. As he did not raise or otherwise preserve any
argument that the prison industries pay claim he articulated in his grievance challenged SCDC

“policies/procedures,” SCDC respectfully asserts that Mittag may not avail himself of Ackerman.
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If he may not avail himself of Ackerman, SCDC respectfully asserts that Mittag’s claim
for $1.92 per hour for every hour of his labor under Torrence is time-barred.

Should the Court not recognize the above-noted distinction, SCDC respectfully addresses
the merits of the sole issue Mittag raised and preserved for review by the Court.
. SCDC DID NOT REMOVE $1.92 PER HOUR FROM MITTAG’S GROSS PAY

Mittag asserted in his first brief that “SCDC withheld $1.92 per hour for the entirety of
[fny] work with the project” (July 18, 2016 Brief, p. 3), and, in his supplemental brief (June 28,
2017 Brief, p. 3), he asserted as follows: '

SCDC was not entitled to deduct $1.92 per hour from [my] wages.

SCDC also withheld $1.92 per hour from {my] compensation for
“overhead” cost. SCDC claims that South Carclina Laws compels [it] to
collect an hourly overhead cost from private industry sponsors. However,
the court in [Torrence], referencing the $1.92 per hour deduction by
SCDC, noted that if [SCDC] removes any money remitted by the private
industry sponsor and then disburses the percentages listed in [§] 24-3-40
based on [a] lower rate, (SCDC) would [be] in violation of [the] plain
language of the statute which directs it to disburse the money on the gross
‘wages. [Torrence, 646 S.E.2d at 870, n. 4]. ... However, there is no
explanation or discussion that [breaks] down [those] costs or demonstrates
that SCDC did in fact disburse the money based on gross wages. Without
more, SCDC should compensate [me] for the hourly deductions from [my]
pay check.

In the above-quoted paragraph, Mittag invoked the following passage from Torrence, 646
S.E.2d at 870, n. 4:
...s if appellants prove true their allegation that [SCDC] removes any of
the money remitted by the private industry sponsor and then disburses the
percentages listed in [§ 24-3-40] based on the lower rate, [SCDC] would
be in violation of the plain language of the statute which directs it to
" disburse the money based on the gross wages. See § 24-3-40(A).
[italicized emphasis supplied; bold emphasis supplied by the Court].
Mittag has not proven true his allegation that SCDC deducted or removed $1.92 per hour

from his gross wages, because his gross hourly wage never included the $1.92 per hour.
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A. THE CONTRACT BETWEEN SCDC AND CAROLINA CONSOLES
On or about June 25, 2001, SCDC struck a contract with Carolina Consoles for a PIECP
project at Perry.* 'fhe contract between SCDC and Carolina Consoles was for one (1) year in
duration, renewable in one (1) year increments for a total of five (5) years.’
SCDC and Carolina :COnsoles were the only parties to the contract, and its expressly
stated purpose was “to fulfill the intent of [S.C. Code Ann. 24-3-3101.%" Section 3.3, éntitled
"“Mutual Duties of the Parties,” provided as follows:’ |

1. Hourly Rate: [Carolina Consoles] and SCDC agree to an “hourly rate”
determined as follows:

Prevailing Wage Rate (See Appendix C) $6.00
Prorata Social Security Withholci'l:ng Payment ' A6
Prorata Workers’ Compensation.;remium 23
SCDC/Prison Industries Admini:trative Cost 132
Hourly Rate charged to [CAROLINA CONSOLES] $8.01

At no time during this agreement will inmates be paid less than the
prevailing wage as set forth in Appendix C. The prevailing wage rate for
inmate labor is to be established annually by the S.C. Employment
Security Commission.

SCDC agrees that [the] “SCDC/Prison Industries Administrative Cost”
shall remain fixed at $1.32 for the first year of this Agreement. Thirty
days prior to annual renewal, SCDC and [Carolina Consoles] through.
negotiations may increase [the] “SCDC/Prison Industries Administrative
Cost” up to a maximum of ten (10) percent of the prior year’s amount.

4 $CDC respectfully submits its contract with ‘Carolina Consoles as Exhibit A in support of its instant brief.
[“Contract”]. See Exhibit A, p. 7, § 3.3.2.

*1d,p.8,§4.1.1.

SId, p- 1. Section 24-3-310 is entitled “Declaration of Intent,” and it’s the first section that appears in Article 3 of
Chapter 3 from Title 24 of the South Carolina Code of Laws. Carolina Consoles represented in the contract that it
intended “to engage in the business of manufacturing automobile consoles at [Perry].” Id.

"1d,pp.6-17.
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Apart from the lawful gross wage of $6.00 per hour, the parties lawfully and properly
negotiated, as reflected by § 3.3, for Carolina Consoles to pay SCDC both SCDC’s pro rata
Social Security withholdings ($0.46 per inmate labor hour) and its pro rata Workers’
Compensation premiums ($b.23 per inmate ‘labor hour). Likewise, the parties lawfully
negotiated for Carolina Consoles to pay SCDC an additional $1.32 per inmate labor hour as the
“SCDC/Prison Industries Administrative Cost.”

B. MITTAG’S $1.92 PER HOUR FIGURE IS WRONG

The three (3) figures discussed above totaled $2.01 per hour (e.g. $1.32 + $0.46 + $0.23),
not Mittag’s $1.92 per hour_ figure, and they were legitimately and lawfully not included in
Mittag’s gross hourly wage.

Mittag likely came up with the $1.92 per hour figure from the decision by our Supreme
Court in Torrence. In Torrence, 646 S.E.2d at 867, our Supreme Court observed as follows:

[Inmates] allege, however, that [the private industry sponsor] pays
[SCDC] $7.17 per hour for their labor. [Inmates’] main claim is that
[SCDC] improperly diverts $1.92 from the $7.17 hourly wage received -
from [the private industry sponsor] and deposits this money into [an
SCDC] Surplus Fund. As a result, members of all three subclasses.
allegedly lose money to which they are entitled under statute.®

The $1.32 per hour figure from the contract between SCDC and Carolina Consoles,
labeled as the “SCDC/Prison Industries Administrative Cost,” has been previously subjected to
judicial review, specifically by the trial court in Adkins.

By its decision in Adkins, 602 S.E.2d at 54, our Supreme Court declared that the overall
purpose of our state’s prison industries statutes “is to prevent unfair competition, and to aid

"society and the public in general,” and, therefore, it could not “conclude that the [prison

industries] statutes in question were enacted for the special benefit of Inmates.” However, in the

® Neither the $1.92 per hour figure asserted by Mittag nor any other figure appears in footnote 4 from Torrence,
which SCDC quoted above on page 9 of its instant brief.
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analysis which yielded the above-quoted declaration, .our Supreme Court did not rule on the
merits of the prison industries pay claims presented by the inmates in Adkins.

Like Mittag, the inmates in Adkins participated in a federally certified PIECP project
operated ‘'by SCDC under the identical statutes and federal regulations at Tyger River
Correctional Institution.” The Adkins Court, 602 S.E.2d at n. 6, recognized this reality:

The trial court relied upon federal cases interpreting the Ashurst-Sumners
Act, 18 U.S.C. § 1761, to support its findings that the prevailing wage
statute does not give rise to a private cause of action in inmates. In light
of our holding, we need not address federal case law. However, we note
the trial court's ruling is supported by the caselaw. See Harker v. State Use
Industries, 990 F.2d 131 (4th Cir.), cert. denied [510 U.S. 836, (1993)];
McMaster v. Minnesota, 819 F.Supp. 1429 (D.Minn. 1993).

Obviously, the Adkins Court considered not only the record generated during the trial, but
the trial court’s order.'® The contract at issue in Adkins reflected that SCDC charged the private
industry sponsor participating in the PIECP project at Tyger River $1.32 per inmate labor hour in
addition to the inmates’ gross hourly wage, and the trial court in Adkins addressed and endorsed
the $1.32 per hour charge as follows:'!

In the course of advising BJA of [SCDC’s] training wage policy and
schedule, [former Division of Industries Director Tony Ellis] also advised
BJA of [SCDC’s] $1.32 per hour overhead charge. BJA did not object
to this $1.32 per hour overhead charge, and the [inmates] did not.
introduce any evidence indicating such a charge for overhead violated any
applicable state or federal law. [emphasis supplied].
Like the inmates in Adkins, Mittag did not introduce any evidence, aside from his

defective reliance upon a footnote from Zorrence, that the $1.32 per hour figure from the

? See note 2 above.

19 SCDC respectfully submits a copy of the trial cour’s order in Adkins, filed October 30, 2002, in Exhibit B in
support of its instant brief [“Adkins Order”].

! See Exhibit B (4dkins Order), p. 16.
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contract between SCDC and Carolina Consoles, labeled as the “SCDC/Prison Industries
Administrative Cost,” violated any applicable state or federal law.

18 U.S.C. § 1761(c)(3) states that inmates may not be “deprived of the right to participate
in benefits made available by the Federal or State Government to other individuals on the basis
of their employment,” and hdittég’s participation in our nation’s Social Security system qualifies
assuch a ben‘eﬁt.'2 By charging Carolina Consoles the rate of $0.46 per hour for pro rata “Social
Security Withholding Payxﬁcnt,” SCDC complied with the operative federal requirement.

Section 1761(c)(3) also explicitly mentions “workmen’s compensation” as one of the
benefits it contemplates, and, critically, S.C. Code Ann. § 42-1-480 articulates the workers’
compensation provisions applicable to inmates in our state. By charging Carolina Consoles the
rate.of $0.23 per hour for pro rata “Workers’ Compensation Premium,” SCDC again complied
with both the applicaﬁle federal and. state laws,

C. THE $2.01 PER HOUR FIGURE IS LAWFUL

S.C. Code Ann. § 24-3-190, which is entitled “Appropriation of balances for
Penitentiary,” states ﬁat the “balance in the hands of _[SCDC] at the close of any year, together
with all other amounts received or to be received from the hire of convicts or from any other
source during the current fiscal year, are appropriated for the support of the penitentiary.”

S.C. Code Ann. § 24-3-310 provides that SCDC must “utilize the labor of inmates fox; :
self-maintenance and for reimbursing this State for expenses incurred by reason of their crimes
and imprisonment,'>” and it conforms to S.C. Code Amn. § 24-1-20, whicix establishes that
SCDC must be managed in a “manner consistent with the operation of a mmodem prison system,

and with a view of making the system self-sustaining.”

12 See also BIA Program Brief,

13 See note 6 above.
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S.C. Code Ann. § 24-3-400 explicitly contemplates how SCDC must cover the expenses
it incurs as it operates its prison industries program:

All monies collected by the [SCDC] from the sale or disposition of articles
and products manufactured or produced by convict labor, in accordance
with the provisions of this article, must be forthwith deposited with the
State Treasurer to be kept and maintained as a special revolving account
designated ‘Prison Industries Account,” and the monies so collected and
deposited must be used solely for the purchase of manufacturing
supplies, equipment, machinery, and buildings used to carry out the
purposes of this article, as well as for the payment of the necessary
personnel in charge, and to otherwise defray the necessary expenses
incident thereto ... When, in the opinion of [SCDC’s Director], the
Prison Industries Account has reached a sum in excess of the requirements
of this article, the excess must be used by [SCDC] for operating expenses
and permanent improvements to the state prison system, subject to the
approval of the State Budget and Control Board. [emphasis supplied].

Without charging Carolina Consoles $2.01 per hour in addition to the inmates’ lawful
gross wage of $6.00 per hour, SCDC would not have complied with § 24-3-400, as § 24-3-40
sets aside no monies for SCDC by which it may defray the expenses associated with the
operation of its prison industries program.*

If it recalculated the wage structure in the manner urged by Mittag, then SCDC would
have undoubtedly incurred a deficiency by continuing to operate its prison industries program,
and such a contingency would animate S.C. Code Ann. § 11-9-220, which makes it “unlawful for
any department, institution, commission or board of the State government or officer or agent of
the State government authorized to make contracts or draw appropriations to contract
indebtedness in excess of the amount specifically provided in the annual appropriations act.”

D. MITTAG FAILED TO PROVE TRUE HIS ALLEGATIONS ABOUT THE
' $1.92 PER HOUR FIGURE )

Mittag did not prove true, as required by Torrence, 646 S.E.2d at 870, n. 4, his -

14 Section 24-3-40(A)(3) mandates that SCDC must withhold 25% of an inmate’s gross wages only to “defray the
cost of the prisoner’s room and board” and only if the inmate possesses no child support obligations.
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allegations that SCDC deduct;zd or removed $1.92 per hour or, for that matter, the actual $2.01
per hour figure from his grdss hourly wage before SCDC assessed § 24-3-40(A)’s deducﬁons,
because his gross houﬂy wage did -not include either figure. Therefqre, SCDC respectfully urges
the Court to affirm its denial éf Mittag’s back pay claim of $1.92 per hour for every hour of labor
he voluntarily performed in the PIECP project SCDC operated at Perry.
CONCLUSION

Mittag’s arguments do not satisfy any of the requirexﬁents iiom § 1-23-380(5)(a)~«{) by
which this Court may reverse SCDC’s final decision in the instant matter, and SCDC
respectfully urggs this Court to, for all the foregoing reasons, affirm its final decision in the
instant matter.

Should it determine that it needs additional materials to fully consider and adjudicate the
above-discussed issues, SCDC respectfully urges this Court to, under § 1-23-380(5), rem.and this
matter so that the parties may supplement the Record.

RESPECT Y SUBMITTED:

b

August 8, 2017 Lake EMSummers
Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200
Columbia, South Carolina 29201
Office: (803) 254-3300
Fax: (803)-254-0309
E-mail: summers@mtsolawfirm.com

Outside Counsel for SCDC
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N STATE OF SOUTH CAROLINA )

AGREEMENT
COUNTY OF RICHLAND )
. \
THE AGREEMENT is entered in to this _e{J_ day of \ire .,
2001, by and between the South Carolina Department Corrections

{hereinafter called "SCDC®) and its authorized ent Gary D.
Maynard, Director and Carolina Consoles(hereafter referred to as
nContractor') by its duly authorize agent Kevin John Bell.

WHEREAS, Prison Industries is a division of the South Carolina
Department of Corrections charged with establishing business-
relationships with private enterprise so as to fulfill the intent
of Section 24-3-310 ina, 1976 as
amended; and,

WHEREAS, the Contractor represents and warrants that it is a duly
qualified South Carolina corporation, licensed to conduct business
in Scuth Carolina; and,

WHEREAS, the Contractor intends to engage in the business of
manufacturing automobile consoles at the Perry Correcticmal
Institution (hereinafter referred to as "PCI®"); and .,

WHEREAS, this agreement is wade in the best :.nterest of the State
of South Carolina:
NOW, THEREFORE, the parties hereto do agree as follows:
ARTICLE 1 General:
SCDC shall provide space in an industry facility of
approximately 3500 square feet located at PCI and will
refer necessary inmates to the Contractor for potential
employment.
ARTICLE 2
2.0 B
The Contractor shall not have the right to sublease,
assign transfer, or enter into any other agreement
regarding the occupancy herein granted without the
expressed written consent of SCDC.
2.1 IThe puties of the Coptractor:
1. HMaintenance: The Contractor shall keep the occupied
— area clean, neat and tidy, and shall report any damage to
SCDC's Brief Exhibit A ‘ 1
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the building structure or material fixtures or unsafe
conditions to the appropriate institutional authority.

~ 2. Insuxance: The contractor shall maintain insurance
coverage for its equipment, supplies and material located
in the Prison Industries building against casualty
occurrences. Further the contractor shall maintain
liability insurance coverage on itself, its agents,
servants and employees in an amount no less than $300,000
per person per claim, $600,000 aggregate. The Contractor
shall also maintain Workers Compenaation insurance on its -
employees in' accordance with the laws of the State of
South Carolina. The contractor shall deliver tc SCDC a
duly authenticated certificate evideneing such insurance
upon executing this agreement and upon each ingurance
renewal date.

3. <Telephone Servige: The Contractor may, with prior
approval of SCDC, which will not be unreasonably
withheld, install telephones and/or computer lines in the
Prison Industries building, which must be secured at all
times in accordance with SCDC guidelines. The cost of
ingtallation and maintenance of such telephones will be
at the Contractor's sole expense.

4. Tools. Equipment and Suppliegs: The Contractor shall
-~ be responsible for providing all necessary tools,
equipment, and/or supplies which may be necessary for the
performance of the work herein contemplated. Such tools
and equipment gupplied by Contractor may be removed upon
termination of the agreement.

5. Building Modification: The contractor shall provide
SCnC specifications for equipment installation to ensure
the appropriate modification of the existing structure
within three weeks of the execution of this agreement.
The Contractor shall not make any alterations or
improvements to the Prison Industry building other than
! those ‘outlined herein above without prior written
approval of SCDC which shall not be unreasonably
withheld. Any such improvements or equipment permanently
installed or affixed shall become the property of SCDC.

6. Haiver of subrogation: SCDC shall not be liable for
any damages to the contractor's equipment, supplies and
material located in the prison industries building caused
by casualty occurrence, it being understood that the
Contxactor shall lock to its insurer fox reimbursement

SCDC's Brief Exhibit A 2

37



14

SCDC's Brief

Mittag v. S.C. Dep't of Corr. ALC Dockst No. 16-ALJ-04-00386-AP

and shall obtain from its insurer waiver of subrogation
rights against SCDC.

7. loss of Property: All personal property, inventory,
equipment, improvements and/or fixtures or other property
of any kind or description whatsoever, installed or
brought into the area by the Contractor or the
Contractor's employees or agents, shall be at the
Contractoxr's sole risk and neither the State of South
Carelina, SCDC or any employee or agent thereof, shall be
liable for any damage done to or loss of such real or
personal property or loss suffered by the business or
occupation of the Contractor arising from any acts or
occurrences whatsoever except where the damage or loss is
due to the malicious destruction of equipment caused by
inmates {as determined by the SCDC}. If SCDC is held
liable, the 1loss or damage sghall be limited to
replacement cost or to the repair cost of damaged or -
destroyed property whichever is less. Conseguential ox
punitive damages shall not be recoverable,

8. Pavment for Qccupancy: The Contractor shall pay a
fixed monthly amount of One ($1.00) Dollar for occupancy.
of the premises herein above described.

9. gondition of Property: Upon terxmination of this
agreement, the Contractor will surrender the buildings,
equipment and fixtures belonging to SCDC in the same
condition it received it, normal wear and tear and
casualty excepted .

10. Hazaxdous Waste: No hazardous waste shall be
generated in the prison industries building by the
Contractor.

The Duties of SCDC:

1.  Eremises to be Occupied: SCDC shall provide
approximately 3500 square feet in the industry building
at PCI. The occupancy of this area should be consistent
with the terms of this agreement regarding work
authorized and hours. SCDC will wmaintain its facility

and fixtures in good cond;t;on -throughout term of
contract.

2. DItilitieg: SCDC shall provide water, electricity,
patural gas, and trash removal services and pass through
actual cost to contractor for its proportional use of the

Exhibit A
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building or allew contractor to install at its own cost
separate meters for calculating payment.

3. Ingurance: SCDC will maintain insurance coverage on

the building and its property therein as required by the
laws of the State of South Carolina.

ARTICLE 3

3.0

8CDC shall provide referrals and the Contractor shall
employ a minimum of 12 inmates. If employment of inmates
by contractor remains below minimuni esablished above

- thirty (30} consecutive days, SCDC may terminate this
agreement. '

3.1 puties of Coptractox:

The Contractor shall provide to SCDC job descriptions and
personnel procedures. From the pool of pre-screened
potential inmate employees, the Contractor may then
select those inmates workers that they wish to hire;
provided that at all times herein, the contractor shall
adhere te SCDC's nondiscrimination provisions as set
forth in the general terms and conditions of this
agreement. The Contractor shall have the same authority
to hire, fire, promote or suspend as it would in the
normal course of business practices except as set forth
in the nondiscrimination provisions referenced herein
above and within limits established by SCDC,

1. Scope of Waork: Prison Industry inmates will
manufacture automobile consoles according to engineering
design and manufacturing specifications developed and
provided by the Contractor. It will be the sole
responsibility of the Contractor to provide a gquality
control manual for these operations and to ensure
compliance with the terms provided therein. The
requirements contained within the quality control manual
must be submitted in writing to Prison Industries for
review for institutional safety and security prior to
beginning of the assembly operations.

2. Raw Materials: The Contractor shall provide all raw
materials and component parts for assembly. All rxraw
materials, personal property, inventory, wmachinery,
equipment and improvements and/or fixtures or other
property of amy kind or description whatscever installed

4

SCODC's Brief Exhibit A 4

39



SCDC's Brief

Mittag v. §.C. Dep't of Corr. - ALC Docket No. 16-ALJ-04-00396-AP

]

or brought into the prison buildings by the Contractor or
its employees ox agents, shall be at the sole risk of
Contractor and neither the State of South Carolina or
SCDC or its employees and agents thereof, shall be liable
for any damage or loss suffered except a provided in
Section 2.1.7 contained herein above, SCDC will provide
management and production supervision for all phases of
the assembly work. SCDC will allow Contractor's trucks,
common carrier and others transporting raw materials,
equipment and finished products to and from PCI
reasonable access during normal business hours subject to
the Department's security requirements in Section 3.1.3.

3, Security: The Contractor understands and specifically
agrees that its deliveries, shipments and employees are
subject to search before entering or leaving the premises
of SCDC.

4. Compliange  With Rulee and  Regulatjons: The
Contractor agreea that it and its employees must comply
with all policies and procedures of SCDC and all
applicable federal, state, and local laws, ordinances,
regulations and accreditation standards.

5. Payment for Inmate Services: 8CDC will invoice the
Contractor on a bimonthly basis for inmate labor. The
Contractor will pay all sums due and owing within fifteen
days of receipt of invoice. Paywents shall be wade to
S.C. Department of Corrections, Division of Industries
account.

6. Training of Contractor's Staff: The Contractor shall
make its civilian staff available for training in
security concerne by SCDC's training statf.

Duties of SCDC:

1. Iomate Laborerg: SCDC will provide a stable and
available work force of inmates.

2. Screening of Potential Inmate Laborerg: SCDC will
pre-screen inmates for interview by the Contractor
according to the job descriptions submitted.

3. Holidays: The inmates employed in the project will

observe holidays as described in Appendix A attached
hereto and incorporated herein.
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4. Inmate Workersg Security: SCDC shall be responsible
for the security of the inmate labor force. However,
Contractor will be charged actual cost if security is
required over 40 hours per week.

5. ZTraining of Contractor's Staff: SCDC shall train the
Contractor's c¢ivilian staff in security matters.

6. Supervision: SCDC will provide civilian supervision
to ensure that there is at least one {1) staff supervisor
when manufacturing automobile consoles. SCDC will charge
the Contractor for supervision at §18.75 per hour for the
first year. Thirty days (30) prior to the anniversary
date of this agreement, B8CDC and Contractor will

-renegotiate this rate.

7. Horker Displacement: Contractor agrees that its non-
immate employees, as well as other non-inmate workers who
perform work of a similar nature in the same locality

will not be displaced by the agreement.

Mutual Duties of the Parties:

1. Inmate Pay: Contractor and SCDC agree to an "hourly
rate" determined as follows:

Prevailing Wage Rate (See Appendix C) $ 6.00
Prorata Social Secﬁrit; Withholding Payment .46
Prorata Workers' Compe;xsation Premium .23
Ww 1;32
ROURLY RATE CHARGED TQO CONTRACTOR $ 8.01

At no time during this agreement will inmates be paid
less than the prevailing wage as set forth in Appendix C.
The prevailing wage rate for inmate labor is to be
established annually by the S.C. Employment Security

Commission. Upon receipt of the annual wage rate, SCDC -

will notify the Contractor in writing and adjust its
charge accordingly. In the event the wage, prorata
social security withholding payments, or prorata Workexrs!
Compensation premium increase during the texm of this
agreement, Contractor agrees to increase the "hourly
rate" on a dollar for dollar basis, immediately upon the
effective date of such increase. Inmate comparable wages
should be reviewed for compensation similar to the wage
plan established by the Contractor. Accordingly, if

6
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. wages are increased then FICA and workers’ compensation
rates should be adjusted. A wage plan should be
submitted to SCDC for their review.

SCDC agrees that "SCDC/Prison Industries Administrative
Cost" shall remain fixed at $1.32 for the first year of
this Agreement. Thirty days prior to amnual renewal,
SCDC and the Comtractor through negotiations may increase
“SCDC/Prison Industries Administrative Cost" up to a
maximum of ten (10) percent of the prior year's amount.

[Contractor agrees to list in Appendix B each production

job under this Agreement with the base wage to be paid
hereunder.]

The Contractor and SCDC may mutually agree upon a bonus
rlan for iomates based on preductivity and quality
control. Such bonus will be paid in its entirety by the
Contractor.

2. Federal Program Compliance: The Contractor and SCDC
agree to follow the requirements the United States
Department of Justice's "Private Sector/Prison Industries
Enhancements Certificate" program as provided by Secticns
609 B(0} and 609 K of the Justice Assistance Act of 1984,
Pub. Law 98-173, Title II, Chapter VL, Section 609 B(0)
amends Section 819 of the Omnibus Crime Control and Safe

— Streets Act of 1988, 42 U.8.C. 3701, as amended and
Section 60% K amends 18 U.S.C. 178 ® as outlined in
Appendix D. ‘

3. Compliance with Convict Labor Lawg: The Contractor
and SCDC agree Lthat no goods produced under this
agreement shall be placed in commerce in violation of the
laws of the State of South Carolina or the United States
as they relate to the untilization of prison labor.
Should either Pederal or State Law change preventing
interstate shipments. of goods produced under this
agreement, Contract shall terminate without penalty under
this contract.

ARTICLE 4 General Terms and Copnditiong:
4.1 @epexal:

The Contractor, his/her employees or agents performing
under the agreement are not to be deemed to be employees
or SCDC nox as agents of SCRC in any mamnner whatsoever.
The contractor will not hold himself/hexself out norxr
claim to be an officer or employee of SCDC or of the
State of South Carclina by reason hereof and will not
—_ make any claim, demand, or application to, or for any
right on privilege applicable to an officer or employee

7
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of SCDC or the State of South Carolina, including, but
not limited to, workers' compensaticn coverage,

“~ unemployment insurance Dbenefits, social security
benefits, or retirement membership or credit.

1.Bexiod of Performance: The term of this Agreement
shall be for pne (1) year commencing on the date of the
execution of this Agreement and may be renewed in one (1)
vear increments for a total of five (5) years. The
Contractor and SCDC may mutually agree in writing thirty
(30) Gays prior to each renewal date of thia Agreement to
extend the Contract in accordance with State procurement
regulations and the terms and conditions set forrh in the
Agreement up to a five (S) year contract provided such
renewal is mutually acceptable to both parties.

2.¥0ld Harmless: The Contractor agrees to protect,
defend and hold harmless the State of South Carolina,
SCDC or its employees or agents thereof, from any
liability or claim for damage, including injury to the
Contractor's employees oOr agents, except were such
liability claim is due to negligence of the State of
South Carolina, SCDC or employees or agents thereof,
arising out of the perfoxmance of this contract. The
contractor further agrees to protect, defend and hold
harmless the State of South Carolina, SCDC or any
employees or agents thereof, for any product liability
claims relating to the products produced oxr sexvices
rendered under this contract. The Contractor expressly
understands that SCDC or its emplayees or agents thereof,
is not a. guarantor of the work performed by the inmate
workers referred by SCDC. Inmates shall not be considered
employees of Contractor,

3. Notices: All notices reaarding the terma of this
contract, including terminations, amendments and disputes
shall be sent by cexrtified mail to SCDC as follows:

Gary D. Maynard, Director

South Carolina Department of Corrections
4444 Broad River Road

P. O. Box 21787

Columbia, South Carolina 29221-1787

SCODC's Brief Exhibit A
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to the Contractor as follows:

™

SCDC's Brigf

Kevin John Bell

Carolina Consoles

114 Chippewa Lane

Williamston, South Carolina 29697

4. Non-Discrimination Jjn Fmplovment: The Contractor
shall not discriminate againet any employee inmate worker
or applicant for employment because of race, color, sex,
religion, national origin, creed, marital status, age, or
the presence of any sensory mental or physical handicap.

LLANC AL ANQROASCYIMInNg QR KEQUAXCMCOLS ¢
In the event the Contractor fails to comply with the
discrimination laws, the contract may be rescindeg,
canceled or terminated in whole or in part, and the
Contxactor may be declared ineligible for further
contracts from SCDC. The Contractor shall, however, be
given a reasonable time in which to cure the
noncompliance.

€. Records, Documents and Reports: The Contractor shall
maintain books, records, documents and other evidence of
accounting procedures and practices which sufficiently
and properly reflect all direct and indirect cost of any
nature expended in the performance of this agreement.
These records shall he subject at all reasonable times
for inspection, review or audit by SCDC persomnel ox
other personnel duly authorized by SCDC, the office of
the State Auditor and Federal Officials so authorized by
law, rules regulations or contract such audit shall be at
the expense of the auditing agency. The Contractor shall
retain all books, records, documents and other materials
relevant to this agreement for five (5) years after
termination of the agreement and the authorities
described herein above ghall have full access to and the
right to examine any o¢f saild materials during the
extended period.

Only the Director of SCDC or his delegate, designee by
writing shall have the expressed, implied, or apparent
authority to alter, modify or waive any clause or
condition in this contract. Furthermore, any alterations,
amendment or modification or waiver of any clause or
condition of. this contract is not effective or binding
unless made in writing and signed by the Director.

9
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7. Yermination: It is understood and agreed that this
Agreement shall terminate:

a.Upon the written, mutual, agreement of the parties;

b.Upon the material breach or default of any provision
of this Agreement by either party, provided thirty (30)

. days written notice of the breach is given to the
breaching party by the non-breaching party and the
breaching party fails to ¢ure within the thirty (30}
days;

¢.If Contractor fails to employ a minimum of (12) inmates
for a period of thirty (30) consecutive days:

d.If Section 24-3-310 of the Code of Laws of the State of
South Carolina, 1976, as amended, is materially
changed, altered, amended, or repealed s0 as to
abrogate this legislation charges with establishing
business relationships with private enterprise;

e.If federal, state, 'or local laws change to prevent the
shipment of goods produced under this Agreement:

£.1f Contractor becomes bankrupt and such is not cured
within sixty (60} days, insolvent, or makes an
aspignment for the benefit of creditors, or becomes
subject to the administration of its assets in any kind
of voluntary or involuntary creditors proceedings:

g.If Contractor performs any intentional act which
damages the reputation or property of SCDC;

h.If Contractor loses its corporate charter in its state
of incorporation or loses the authority to transact
business in the State of South Carolina pursuant to
mandate by the Secretary of State of South Carolina, or
if Contractor's corporation is dissolved voluntarily ox
involuntarily;

i.Failure of Contractor to pay promptly any inmate wages
due hereunder for a period of fifteen (15) days after
written notice from SCDC to contractor of such default;

3.At the end of any fiscal year (June 30) after the
commencement date of this Contract when sufficient
appropriations, revenues, income, grants, or othex
funding from whatever source are not available to SCDC
to carxry on the purpose of program of SCDC, this
sufficiency of funds to be s0lely determined by the
State Budget and Contxol Board; and

k.Imvrediately in the event that the safety or security of
the institution, its . pexsonnel or inmates is
jeopardized.

Upcn termination of the contract the Contractor shall
have thirty (3¢) days to vacate the facilities of SCDC.
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8. Force Majeure: Neither party shall be liable nor
deemed to be in default for any delay or failure in
performance under thie Agreement or otherwise for an

interruption of service or employment deemed resulting .

from civil or militaxy authority, from acts of God,
riots, war, or any similar or dissimilar cause beyond
reasonable contrel of either part,

9. Governing Law: This contract shall be governed by the
laws of the State of South Carolina and venue shall be
located in the. County of Richland, State of South
Carolina.

10. Severabjlity: If any provision of this agreement or
any provision of any document incorporated by xeference
shall be held invalid, such invalidity shall not affect
the other provision of this contraect which can be given
effect without the invalid provision, and to this end the
provisions of this agreement are to be declared to be
severable. . . ’

11. all _Mxitinga Contained Herein: This agreement
contain all the terms and conditions agreed upon by the
parties, no other understandings oral ox other wise,
regarding the subject matter of this agreement shall be
deemed binding.

Exhibit A
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—~ IN WITNESS WHEREOF the parties have executed this contract

on the first written herein above.

Witn

ol

Gary D. Maynard, Directbr
APPROVED AS TO FQRY

Witness : Soute: Sorunee, & L0 . 208 Qarre:
?yafa ) OrFILE Ui Crinle i Junese
B DATE: bﬁ77°’ %
t 77
Yo . Do)
Kévin JohH Bell
Vamn Y 12

|

|
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STATE OF SOUTH CAROLINA )  INTHECOURT OF COMMON PLEAS
- X ’ ) .
COUNTY OF RICHLAND )  FORTHE FIFTH JUDICIAL CIRCUIT
Richard Adkins, etal,, }  C/ANo. 00-CP-40-4761
- . 3 ) i . -
Plaintiffs, ) - . =
: ) JUDGMENTFORTHE _Z ©
-versus- ) DEFENDANT gg ]
) ’ : o (A} am—
South Carolina Department ) o> S =
of Corrections, ) ot M
) w8 = O
Defendant. ) S o
) I N

Pursuant to'this Coud’s scheduling order filed Jume 25, 2002, the partie tried this case

‘before this Court alone on August 8 and 9, 2002.} Wmhmmmsmé.m
Court conducted the trial of this case in the parole hearing room located at South Carolina
Department of Corrections (SCDC's) Brosd River Roid Correctional Facility.?

»\.\\}-— ARter thoroughly reviewing the evidence introdaced by the parties, the applicable
statutes, and the applicable precedent, this Court FINDS jn favor of SCDC on both the
Plaintiffs’ first and second causes of action. As the Plaintiffs® last three (3) causes of action
were dismissed pursuant to SCDC;a summary judgment motion, this Court ENTERS

" judgment in favor of SCDC.

! By order filed April 30, 2002, theHonorable G. Thomas Coopet, Jr., Chief Judge for
Admmskahvc?urposes for the Court of Common le for Fifth Judicial Cireuit, denied the

Plaintiffs’ motion for 2 jury triel.

* This unique trial location permitted & maximum mumber of Plaintiffs to appear and observe the
trial proceedings while ensuring the security of the Court, its staff, counscl, witnesses and
observers. The Court extends its thenks andoompllmemeazdenWimamWhue and his

mmestaﬂ'forthﬁrpmfmonalismandcomesy

Pagel of 31
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1. SUMMARY OFTHE PLAINTIFFS® TWO (2) SURVIVING CAUSES OF ACTION

The Plaintiffs’ Complaint originally alleged five distinct csuses of action, However, the

Honorable Clifton Newman, by his order filed March 2, 2002, dismigsed the Plaintiffs’ last three
'canm of action pursuant to SCDC's motion for summary judgmc;ut.

The Plaintiffs, metaphorically speaking, raised the umbrella of the Scuth Carolina Tort
Claims Act, South Carolina Code Section 15-78-10, ¢f seq., over their entire Complaint and,
specifically, their first two causes of action,’ .

Each of the 83 Plaintiffs are or were incarcerated within SCDC. The Plaintiffs currently
participate or &1 one time participated in 8 SCDC Division of Industries (DOT) project established
under the authority of South Carolina Code Section 24-3-310 (Lawyers Coop. 1976), ef seq.
SCDC, in conjunction with a private industry, Standard Plywoods, Inc., of Clinton, South

ywu I>-Caroling, operates the DOT project in which the Plaintifls participate or st ons tims participated
8 ")~ within the confinement facility now known as Tygec River Correctional Institution. The
products manufactured inside Tyger River at the Standard Plywot;ds production facility earfy the.
“Anderson Hardwood Floors” brand name, ‘

The Plaintiffs® first msc-ofacﬁon alfeged that SCDC violated the “plsin and ordinary
meaning® of Scction 24-3-430(D). According to the Plaintiffs, SCDC violated Section 24-3-
430(D) by failing to pay the Plaintiffs an hourly wage equal to the ‘brcvailingwage for work of
similar nature in the private sector.>” The Plaintiffs specifically alleged SCDC’s former policy

3 Plaintiffs’ Complaint, paragraph 1, page 1.
‘yu, paragraph 8, page 4.
S 14 )

Page2 of 31
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of paying each Plaintiff a “training wage" of $0.25 per hour and then S0.75 per hour when the
Plaintiffi first began participating in this DOI project violated Section 24-3-430(D).°

The Flaintiffs also specifically lleged SCDC’s permancat howrly wage of $5.15 (the
nationsl minimum waﬁe established under the Fair Lebor Standards Act) violates Section 243~
430(D), because the “prevailing wage” for “work of 2 similar natiire performed by employees in
the privete sector of industry not confined in custody of SCDC renges from $9.00 per hour to
$14.00'per hour.™ The Plaintiffs further alleged an unnamed former SCDC director exercised
his discretion in a grossly negligent manner by entering into contracty with private industry, in
this case Standard Plywoods, that resulted in wages being paid to the Plaintiffs “in violation of
the ‘prevailing wage’ provision of” Section 24-3-430.2 '

}i The Plaintiffs’ secand ¢suse of action alleged SCDC was “unjustly enriched® by
%\’% receiving “payment of $2.07 for each hour worked by Plaintiffs, (*man-hour’,) while Plaintiffs
were paid at ‘training wages® rates” as alleged in the Plaintiffs® first cause of action.'
. L. SUMMARY OF TRIAL PROCEEDINGS A

In accordance with this Court’s June 25, 2002 scheduling order and by agreement of the
parties, the following Plaintiffs, all of whom were incarcerated within SCDC on the dates of trial,
attended and observed the entirs proceedings: Richard Adkins, Christopher Brown, Domnie
Clark, Jotm Cosby, Robert Elmore, Anthony Frazier, Floyd Hamilton, David Harig, James

¢ 1d., parngraph 6.
714, paragraphs 6 and 7, pages 3 and 4.
* 14, paragraph 9, page 4.
* 14, paragraph 13, pags 6.
19 1d., paragraph 12, page 5.
Page 3 of 31
SCDC's Brief Exhibit 8 3
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Heatherly, Andrew Kelly, Christopher Smith, Leroy Sullivan, Albert Todd, and Frank
Weathers."! '

The following Plaintiffs testified during their case-in-chief: Richard Adkins, Christopher
Brown, John Cosby, Floyd Hamilton, David Harlg, James Heatherly, Andrew Kelly, Leroy
Sullivan, Albert Todd, and Frank Weathers, The Plaintiffs elicited testimony from the following
additional witnesses during their case-in-chief: Gary Wellace, Standard Plywoods, Inc.; Brien
Bogss, Standard Plywoods, Inc.; Rebecca Eleazer, South Carolina Employment Security
Commission (ESC); John Carson, SCDC DOJ; and Tony Ellis, Director, SCDCDOL The
Defendant called Sam McClary, also of the South Carolina ESC, as its sole witness during its
case-in-chief.

Neither party offered any rebuttal witnesses.

IL FINDINGS OF FACT '
- b_ Bach of the Plaintiffs voluntarily executed pg:ficipation agreements with SCDC under
\-(- which the terms of their activities within this DOI project, including the withholding of certain
‘ pexcentages of their gross wages pursuant to Section 24-3-40, were precisely defined, Each of
the Plaintiffs also completed SCDC DO employment applicaﬁonq.

DOI Director Tony Ellis defined the different types of prison industries projects enabled
under Section 24-3-310, e Seg. Prison industries projects under this section include traditional
projects where goods are manufictured solely for use by state agencies, service oriented projects
where no gooc'lsatemnnpﬁchxedorpmdnced(i.e. packing gloves into boxes for shipmeat), and

1! Plaintiffs® counsel anticipated that Plsintiffs David Raines and Douglas Titus, who were
paroled after the Plaintiffs” filed their action, would attend the trial and observe the trial

i SCDC authorities cleared Plaintiffs Raines and Titus to altend the trisl. However,
neither Plaintiff Raines nor Plaintiff Titus preseated themselves to SCDC security officials for
entry into the courtroom on the moming of August 8, 2002 or at any time during the frial,

Page 4 of 31
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projects certified for operation undey the federal government’s Prison Industry Enhancement
erogran. . .

Directar Ellis also confirmed SCDC's former treining wage policy existed in the manner
alleged by the Plain(iffs’ Complaint until July 1, 1999, and he confirmed SCDC DOT curvently
pays tho Plaintiffs an hourly wage of $5.15 for their labor.'

| Again, the Plaintiffs participate or at one time participated in an SCDC DOI project
whereby they worked at a facility operated by Standard Plywoods, Standard Plywoods
contracted with SCDC to construct and operate manufacturing plants within the confines of two
SCDC confinement fucilities: Cross Anchor .1 and Dutchman C.X. SCDC later consolidated
Cross Anchor and Dutchman to form Tyger River C.I. Standard Plywoods® manufacturing plant .
is located at what Is now known as Tyger River.
b, The DOI project involving Standard Plywoods ax‘lyéerkiverisandhasbemsixmits
“5 inception certified by the United States Department of Justice, Office of Justice Programs,
Bureau of Justice Assistance (BJA) pursuant to BJA's Prison Industry Enhancement -
Certification Program (PIECP).” The PIECP is codified a1 18 U.S.C. Section 1761(c)."

This Court specifically finds the Plaintiffs have not been and are not curtently employces

of Standard Plywoods. SCDC paid and pays each of the Plaintiffs wages.'s None of the

2 See notes 6 and, supra. |

13 PIRCP Guidelines from Federal Register, Vol. 50, No. 61, March 29, 1985 (Plaintiffs’ Exhibit
2) and Vol, 64, No. 66, April 7, 1999, (Plaintiffs® Exhibit 1).

14 PIECP Guidsline, Federal Register, Vol. 64, No. 66, April 7, 1999, p. 17000, Section ],
entitled “Introduction: Program Pusposcs and Objectives.™ (Plaintiffs® Exhibit 1)

'S Plaintiff Adkins® SCDC eamings statemeats clearly reflect that SCDC and only SCDC paid
Plaintiff Adkins’ wages. (Defendant's Exhibits 7 and 8) This Court finds Plaintiff Adkins'
eamnings statements accurately represent the format of each Plaintifis SCDC eamings statement.

Page 5 of 31
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Plaintiffs individuafly executed a single agreement of any kind with Standard Plywoods, Agsin,
the Plaintiffs voluntarily exccuted participation agreements and cmployment applications with -
SCDC.M ‘ '
SCDC tabulates the total mumber of labor hours wotked by the Plaintiffs in 2 given pay
period, and SCDC then invoices Standard Plywoods for the total number of labor hours.
Standard Plywoods simply remits payment to SCDC for the amount invoiced by SCDC. SCDC,
in turn, pays the Plaintiffs their wages subject to the provisions of Section 24-3-40, -~
The Plaintiffs have not been transformed from inmates into Standard Plywoods
employees simply because they participate in an SCDC DOI project in which Standard Plywoods
slso participates, Each of the Plaintiffs who testificd sffirmed their status as inmates lawfully .
confined within an SCDC corectional facility. This Court clearly recognized the Plainiffs were
and remaln jnmates. .
ém’b. 'immmswcmmmmmkm?m'mmmmm
o DOIStandard Plywoods project at Tyger River, confirmed the Plaintiffs perform their DOI labor
exclusively within the confitcs of Tyger River, Mr, Carson also confirmed that, ss inmates, the
Plaintiffs must work while confined and that, if the Plaintiffs didn’t otk in the DOI-Standard
Plywoods project at Tyger River, they would work in some other capacity at Tyger River and
receive no wages for ﬂ:mrwork. The Plaintiffs, s inmates, most assuredly cannot le?we the DOI
programn and apply for a job in the regular employment markat. Mr. Carson alao confirmed
SCDC exercises tota! control over the Plaintiffs’ movement and conduct 24 hours a day, seven
days a week.

16 See Defendant’s Exhibits | and 2,

Page 6 0f31
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Gary Wallace," a Standard Plywoods supervisor, and Brian Boggs, a Standard Plywoods
executive, empbasized the distinction bétween inimates, like the Plaintiffs, and employees at
Standard Plywcods® Clinton, South Carolina plant. These distinctions include the wide breadth
of job tasks performed by Clinton employees as compared to the narrow breadth of job tasks
performed by the Plaintiffs at Tyger River, the freedom of movement enjoyed by Clinton
employees versus the persistent restrictions imposed upon the Plaintiffs at Tyger River, and the
high level of security imposed upon the Plaintiffs and the tools they use during the production
process at Tyger River compared to the open environment enjoyed by Standard Plywoods’

 Clinton employees.

Accordingly, this Court findg the Plaintiffs do not enjoy the same benefits and pmwctions‘ .
s non-inmate employees enjoy in the regular, non-Institutional workforce, This distinction is
critical to the Court’s rulings in favor of SCDC on the Plaintiffs’ two surviving causes of action.

\\_ . THE COURT’S RULINGS
E'& "This Court first details ts ruling regarding the Plaintiffs® second causs of action.

A. TeHE COURT's RULING IN SCDC's FAVOR RECARDING THE PLAINTIFFS’
SECOND CAUSE OF ACTION

This Court finds that the Plaintiffs failed to prove by a preponderance of the evidence
SCDC was “unjustly enriched” by recejving “payment of $2.07 for each hour worked by .
Plaintiffs, (‘man-hour’,) while Plaintiffs were pald at ‘training wages”® rates.”
1. SCDC CORRECTLY INTERPRETED THE PLAINTIFFS “UNSUST

ENRICHMENT” ALLEGATION AS AN ALLEGATION THAT IT EXPLOITED
THE mem BY PAYING THEM TRAINING WAGES

.

¥ Mr. Wallece is a former inmate and participant in the DOI-Standard Plywoods project st Tyger
River whom Standard Plywoods hired upon his parole.

Page 7 of 31
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In their sccond canse of action, the Plaintiffs slleged “the excessive payment provided by
the industries to Defendant SCDC duting Plaintiffs’ periods of work at ‘training wages’ rates
was given in exchange for labor oblained by the industries at less than minimum wage, af a rate
less than allowed by law, and that the purpose and result of such arrangement was to unjustly
enrich Defendant SCDC et the expense of Plaintiffs’ labors.'™ (énphasis added)

‘The Plaintiffs use of the pluase “at a rate less than allowed by law” echow an allegation
initially stated in their first cause of action; specifically, “no statute in South Carolina Cods of
Laws provides that a person may be paid less than minimum wage under the label or guise of a
“training wage.'™” ' ' )

SCDC correctly interpreted the Plaintiffs® second eause of action as alleping SCDC
exploited the Plaintiffs by paying the Plaintiffs a graduated introductory training wage ($0.25 per

hour then $0.75 per hour). This Coust, however, specifically finds SCDC has not exploited the

participate.
The Plaintiffs’ exploitation allegation fails in the face 0of BJA’s endorsement of DOI's

} Plaintiffs at any time since the inception of the DO! federully certified project in which they
™

discontinued training wage policy ss well as binding precedent that declares the Plaintiffz, as
inmates and not employees, ere not entitled 1o the federal minimum wagé established under the
Fair Labor Standards Act (FLSA), '

2. SCDC CLEARLY STATED 118 TRAINING WAGE POLICY IN THE
CONTRACTS IT EXECUTED WITH STANDARD PLYWQODS

18 plaintiffs® Complaint, paragraph 12.

¥ 14., paragraph 6.

Page 8 of 31
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In the fixst contract betweea SCDC and Standard Plywoods, dated October 3, 1996,
SCDCclearly stated its training wage policy:
1. Training of Inmate Employees: The Contractor shall provxde 8
maximum trainmgpeuodof320hourspennmateh1redm1hal training
sfter assuming work within the prison industries facility. ... During the
second 160 hours training, the contractor Jhallpay 3.75 per hour, plus
8132 per hour overhead for each inmate. ...>® (emphasis added)
In the second contract between SCDC and Standard Plywoods, Inc,, dated January 9,
1998, SCDC again clearly stated its training wage policy:
1. Tmining of Inmate Employees: The Contractor shell provide =
maximum brrining period of 320 howrs per inmate hired initial training
after assuming work within the prison industries facility. ... During the
second 160 hours training, the contractor shall pay $.75 per howr. plus
$1.32 per hour overhead for each inmate. After 320 hours training, the
contractor will pay $7.06 per hour, per inmate.’ (emphasie added)

. 3, THE PLAINTIFFS' Unjust Enmumwr ALLEGATION TARGETS
\:' SCDC’s $1.32 PER HOUR OVERHEAD CHARGE

0’ The Plaintiffs specifically target the $1.32 per hour overhead fee SCDC charged and
continues to charge Standard Plywoads by alteging “Defendant SCDC received payment of
$2.87 for each hour worked by Plaintiffs, (“man-hour”) while Plaintiffs were paid at ‘training

wages' rate, 2

B October 3, 1996 agreement between SCDC and Standard Plywoods, Inc., paragraph 3.1(1), p.
5. (Plaintiffs’ Exhibit 10) This coatract contemplated the esteblishment of a production facility
at Cross Anchor C.I. As the parties stipulated at trial, SCDC consolidated Cross Anchor C.L
with Dutchman C.X. Institution to form Tyger River,

21 January 9, 1998 agreement between SCDC and Standard Plywoods, Ins., paragraph 3.1Q1), p.
4. (Plalntiffs® Exhibit 11) This contract contemplated the establishment of a production facility
at Dutchman C.I. Agein, a3 the parties stipulated at trial, SCDC consolidated Cross Anchor CL
with its Dutchman C,L to form Tyzer River.

# 1d,, paragraph 12.
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The $2.07 figure used by the Plaintiffs in their second cause of action simply reflects the *
sum of two figures, one of which is SCDC’s $1.32 “ovethead” charge. If one simply adds the
$0,75 per inmate hour “training wage” the Plaintiffs received during their second I60-bour
training period to the $1.32 per hour “overhead” charpe SCDC assessed Standard Plywoods, the
resulting sum is $2.07 per hour ($0.75 + $1.32 = $2.07). The Plaintiffs, therefore, effectively
alleged that SCDC unjustly euriched itself by collecting from Standard Plywoods its $1.32 per
hour “overhead™ charge.

4. DOI DirecTOR TONY ELLIS CONSULTED WITH BJA, THE FEDERAL
AGENCY RESPONSIBLE FOR CERTIFYING THIS PARTICULAR PIECP
PROJECT, REGARDING DOI'S TRAINING WAGE POLICY AND SCHEDULE

‘This Court finds no “unjust enrichment” accurred as the DOI training wage policy:

resnlted from the legitimate exercise of discretion by DOI Director Tony Ellis.-
" Astho evidence demonstrated, Director Ellis based DOY's former treining wage policy
upon his interpretation of the applicable provisions of the Federal Register. Specificatly,
B’ho Director Ellis relied upon the following provisions from the March 29, 1985 version of the
I

Federal Register:
BJA’s position is that the Federal minimum wage must be 8 floor for all
program wage payments, since the Fair Labor Standards Act gets the
Federal minimum wage as a floor for any training which results in its
products being sold. The single exception to this rule, then, is pre-entry or
vestibule training for new workers subject to the regulations and

requirements set by State Fair Labor Standards, or Federal Fair Labor
Standards legislatiorn and procedures.® (emphasis added)

B PIECP Guideline, Federal Register, Vol, 50, No. 61, March 29, 1985, p. 12662, *'Section 3.
Compensated Training, Response” (Plaintiffs® Exhibit 2),

Page 10 of 31
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Director Ellis developed DOT's tralning wage policy in reliance on this langnsge, and
Director Ellis advised & BA representative of the precisé training wage schedule he developed in
a letter dated April 2, 1992. The pertinent language from Director BlEs® letter read as follows:

This is to confirm our telephone conversation yesterday conceming the
training period and wages for our PIE projects. As I related to you, PL
factors in 8 90 day training period for each inmate that allows them to
reach the production standards specified by the contractor. ... Asl

related, P.L pays inmate wages during the first month. During the second
month, P.J, charges the contractor 81,32 per hour for overhead and pays
the inmate 8,75 per hour. During the final training month, P.1. charges

$1.32 per hour and $.95 per hour, ... As we discussed, P.L will continue
this procedure.?* (emphasis added)

The Plaintiffs introduced no evideace demonstrating anyans from BJA ever objested to
Director Ellis® training wage policy and scheduls as he articulated them in his April 2, 1992
letter, On the contrary, the evidence clearly demonstrates BJA officials advised Direstor Ellis he
could continue his training wage policy. Specifically, Mr, Thomas Albrecht, Chief, Corrections
Branch for BYA, advised Director Bllis in a December 31, 1997 letter that f‘[t]he training wage
issue remains open on the understanding that you will c;ntlnue current practices until the new
BJA Program Guidsline is published.*" (emphasis added)

Bmmaliy, BJA published a new program Guideline in tho Federal Register, Vol. 64, No.
66, effective April 7, 1999, BYA's new program Guideline clearly addressed the question

34 April 29, 1992 letter fromi Director Ellis to Mz, Louis Lucas, Special Programs Manager,
Buresu of Justice Assistance. ( Plaintiffs’ Exhibit 23) As the evidence revealed, DOI
discontinued the last phase of its training wage schedule, where it paid inmates $0.95 per labor

hour for a third 160-hour period, by the time SCDC contracted with Standard Plywoods to begin

the DOI project at what is now known as Tyger River C.I.

# December 31, 1997 letter to Director Ellis from Thomas F, Albrecht, Chief, Comrections
Branch, Burcau of Justice Assistance. (Plaintiffs’ Exhibit 22)

“main_ﬁn's' Exhibit 1.
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raised in 1992 by Director Ellis regarding DOI's training wage polioy; the Guideline no longer -
authorized such a policy. Further, BYA's new program Guideline provided “existing participants
will have until April 7, 2000 to schieve compliance with ail of the new requirements set forth in
this Guideline.™®
Director Ellis, however, accelerated DOI's compliance with the new BJA Guideline as
evidenced by his June 21, 1999 letter to M. Don Finkell, President, Standard Plywoods, Inc.2
Instead of waiting until April 7, 2000 to comply with the new BJA Guideline, Director Ellis
ended DOT's training wage policy effective July 1, 19997
S.  ‘SCDC 18 IMMUNE FROM LIABILITY, BY OPERATION OF SECTION 15-78-
60(5), FOR ANY LOSSES THE PLAINTIFFS PURPORTEDLY SUSTAINED.
UNDER TRE TRAINING WAGE POLICY, BECAUSE DIRECTOR ELLIS
EXERCISED HIS DISCRETION WITH DUE CARE
Director Ellis, by advising BJA of DOI's training wage policy in 1992 and discussing
m‘z DOI's training wage policy with BJA in 1997, did not exercise his discretion as DOI director in 8
i e grossly negligent manner when he developed and implemented DOI's training wage policy.
A defendant is guilty of gross negligence if he is so indifferent to the
consequences of hig conduct as not to give slight care to what he is doing.
(citation omitted) Gross negligence involves a conscious failwre to

exercise due care, (citation omitted) Jackson v. SCDC, 301 8.C. 125, 390
8.E.2d 467, 468 (1989).

¥ PIECP Guideline, Federal Reglster, Vol. 64, No. 66, Aptil 7, 1999, p. 17000, “EFFBCTIVE
DATE." (Plaintifs Bxhibit 1)

 Junc 21, 1999 letter from Director Ellis to Mr. Finkell, (Plaintiffs® Exhibit 20)
)
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Director Ellis’ interaction with BJA clearly evidences he was not at al] indifferent to the .
consequences of his conduct and he afforded not just slight care but great care to his
development of DOI's tralning v)nge policy.
[Section 15-78-60(5) of ths Tort Claims Aet] provides for immunity from
liability for losses resulting from “... the exercise of discretion or judgment
by the governmental entity or employee....’... Section 15-78-60(25)
provides an cxception to immunity where the govemmental entity
exercises its responsibility or duty in a grossly negligent manner. Section
15-78-60(5) must be read in light of this exception. Jf discretion is
exercised in a grossly negligent manner, the exception to the normal rule
of immunity applies. Jackson, 390 S.B.2d at 469, (emphasis added)
As Director Ellis clearly did not exercise his discretion in 2 grossly negligent manner in
implementing the training wage policy of which the Plaintiffs complain, SCDC ig immune from -
liability by operation of Section 15-78-60(5) even if the Plaintiffs Jegitimately sustained losses
under ths former training wage policy. As the Plaintiffs’ second cause of action, not to mention
the Plaintiffs’ entire Complaint, is sounded under the South Carolina Tort Claims Ast, the Court
rales in SCDC’s favor. _
Moreover, as developed below, the Plaintiffs did not sustain any losses as a result of
' DOI's former training wage policy, because the wages the Plaintiffs reccived under the training
wage policy did not violate federal or state law. '

6. ACCORDING TO THE FOURTH CIRCUIT COURT OF APFEALS, INMATES
" ARE NOT ENTITLED TO THE FEDERAL MINIMUM WAGE -

' ’ms Court concludes, based upon the ruling of the Fourth Circuit Court of Appesls in
Harker v, State Use Industries, 950 24 131 (1994), that th'cmamgms are not entitled o the
protections afforded non-inmate workers under the Fair Labor Standards Act, 29 U.S.C Section
201 —-219, specifically the federal minimum wage.

Page 13 of 31
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_ Harker decision. United States Magistrate Judge Bristow Marchant, in his May 20, 2002 Repost
and Recommendstion in Stms v. Magla Products, LLC, No. 3:02-676-19BD (D.S.C. 2002),%°

Mittag v. S.C. Dep't of Corr. ALC Docket No. 16-ALS-04-00396-AP

The United States District Court for the District of South Carolina recently followed the -

summarized the facts underlying Harker in the following manner;

e

In Harker, the Fourth Circuit Court of Appeals held that the FLSA did not
apply to prison inmates working in a prison workshop located within a
penal facility. In that case, an inmate (Harker) incarcerated by the
Maryland Department of Corrections worked in a prison print shop run by
State Use Industries of Maryland (SUI). .., Harker did not receive the
federal minimum wage, but was instead peid a lower wage determined by
the Maryland Department of Corrections,

Sims, p. 5.

Judge Marchant then quoted Harker in the following manner:

While the Maryland program may nol have involved a private company,

as does the prison industries program in South Carolina, the Fourth Circui -

nevertheless specifically found in Horker that the FLSA does not cover
inmates because inmates do not meet the general eriteria for which the
FLSA was enacted (such as that they are not part of a free labor market
and do not need a minimum wage in order to ensure their welfare and
standard of llving), and that in any even! the FLSA stmply does not apply
to “work done by inmates behind prison walls for any fype of prison-
operated Industry or for the prison ltself.” Harker, 990 F.24 at 133, 135
(emphasis added and other citations omitted)

Stins, p. 6. (emphasis added)

The Fourth Circuit provided the following analysis in Harker that also applies to the

Plaintiffs® present action:

SUI and the inmates alzo have not made the "bargained-for exchange of
abor" for mutual economic gain that occurs in a true employer-employee
relationship. (citations omitted) They do not deal at arms' length; the
inmates enroli in SUI programs solely at the prerogative of the DOC,
which both initiates the programs and allows the inmates to participate.
Because the inmates are involuntarily incarcerated, the DOC wields
virtuslly absolute control over them to a degree simply not found in the
free labor situation of true employment. (citation omitted) ' Inmates may

3% United States District Judge Dexnis Shedd aceepted Judge Marchant's Report and
Recommendation without revision or comment by his order dated July 1, 2002,

SCDC's Brief
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voluntaily apply for SUI positions, but they certainly are not free to walk
off the job site and leok for other work. When a shift ends, inmates do
not leave DOC supervision, but rather proceed to the next part of their
regimented day. SUT and Harker do not enjoy the employer-employee
relationship contemplated in the Act, but instead have a custodial
relationship to which the Act's mandates do not apply. Further, the FLSA
does not cover these inmates because the statute itself states that Congress
passed minimum wage standards in order to maintain a "standard of living
| for health, cfficiency, and general well-berlng of workers."
(citing 29 U.S.C. Section 202(a)) While incarcernted, inmates have no
such needs because the DOC provides them with the food, shelter, and
clothing that employées would have to purchase in a true employment

_gituation. So long as the DOC provides for these needs, Harker can have
no credible claim that inmates need a minimum wage to ensure their
welfare and standard of living. (citations omitted) Harker, 990 F.2d at
133, (emphasis edded)

The conditions and limitations on the Plsintiffs’ labor in the present action are identical to
the conditions and limitations on the inmates® labor described in Harker. Again, nothing
associsted with the Plaintiffs’ participation in this DOI program transformed the Plaintiffs from
inmates into employees.” The Plaintiffs, just like the complaining inmates in Harker and Sims,

hb_,“arenotpmofaﬁaehbormatketanddonotneedaminimum wagcinorderto-eusmtheir
| ©  welfarc and standard of living.” Clearly, the Plaintiffs, just like the inmates in Harker and Sims,
are not entitled to the federal minimum wage.

A SCDC Dip NOT VIOLATE ANY LAWS, UNJUSTLY ENRICH ITSELF, OR
'EXPLOIT THE PLAINTIPFS UnNDER ITS FORMER TRAINING WAGE PoLICY

31 This conclusion also conforms to precedent established in Gordon v. SCDC, ¢t al., No. $9-CP-
40-3673, by the Honorable James R. Barber, IfI, Circuit Court Judgs for the Fifth Judicial
Circuit, in his September 7, 2001 Order Granting SCDC'"s Motion for Sumumnsary Judgment, p. 7.
(""The Plaintiffs here did not individually negotiste and axecuts contracts with a private sector
employer; they executed agreements with [SCDC] to participate in the Prison Industries
program. Therefore, none of the Plaintiffs, as Prison Industries participants, were ‘able to
acquire all the rights and liabilities of a private employee.™)
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The Plaintiffs’ inability under Harker to claim the federal minimum wage for their DOI -

labor completcly and fatally undermines the Plaintiffs’ sccond cause of action. This Court
cannot sustain the Plaintiffs’ allegation that “no statute in South Carolins Cods of Laws provides
that a person may be paid lafsthan the minimum wage under the label or guise of a ‘training
wage'™ under the holding and logic of Harker-** Thus, SCDC legitimately paid the Plaintiffs
wages balow the federal minimum wage under its training wage policy.

Indeed, in 1992.DirectorEDisadVideIA.thefedexnl agency responsible for the
certification of the very type of project in which the Plaintiffs’ participated, of SCDC’s former
training wage policy. A BJA representative advised Director Bllis in 1997 the training wage

' poticy could continue until a new BIA Guidelin was published, Once the new BJA Guideline

" was published in 1999, Director Ellis ended DOT's training wage policy and schedule in

i,

compliance with the new Guideline. .

In the courss of advising BJA of DOI's training wage policy and schedule, Director Ellis
also advised BJA of DOI's $1.32 per bour oveshead charge.”® BJA did not object to this $1.32
per hour overhead charpe, and the Plaintiffs did‘not introduce uny evidence indicating such a

‘charge for overhead violated any applicable state or federal law.

Conscquentially, the Plaintiffs failed to prove by a preponderance of the evidencs that
SCDC was “unjustly enriched” by invoicing and receiving from Standard Plywoods $2.07 per
labor hour during the second 160-hour phase of SCDC's former training wage schedule. In fact,

* Seonote 17, supra. The South Carolina legislature has not enacted its own statute mandating
the payment of 2 minimum wags to employees working in this state, Instead, the legislature
enacted Section 41-3-80, which is entitled “Enforcement of the Fair Labor Standards Act of
1938." It provides that South Carolina’s “Division of Labor may essist and cooperate .. in the
enforcement within this State of the Fair Labor Standards Act of 1938 ,..”

”Seenotezz,supm.
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this Court finds the Plaintiffs intraduced no evidence to support their “unjust enrichment”
allegation and their lmplied allegation that SCDC exploited them under its discontinued training
wege policy. Accordingly, this Court finds for SCDC on the Plaintiffs* second cause of action.

B. THE COURT’S RULING IN SCDC’S FAVOR REGARDING THE PLAINTIFES® FIRST
CAUSE OF ACTION

“This Court also finds for SCDC regarding the Plaintiffs’ first cause of action. This Court
concludes the Plaintiffs’ demand for the “prevailing wage"ishaseduponaslatutethatdoesnot
spesifically apply to the DOI program in which m& Pleintiffs pasticipate, This Court also
concludes the Plaintiffs are not entitled to a private right of action by which to demand higher

wages for their DOI labor under any applicable South Carolina prison industries statute. Finally,.

this Court concludes the evidence introduced during trial clearly demonstrated the permanent
hourly wage SCDC pays the Plaintiffs for their DOI Iabor conforms to the applicable guidance
from the South Carolina Employment Security Commission (ESC).

The sbove conclusions are supported by the underlying fact that, as acknowledged by
both parties, the DO project in which all of the Plaintiffs participated was and remairis properiy
certified by BIA under the federal government's PIECP,

1. ‘THE PLAINTIFFS INVOKE SECTION 24-3-430(D) AS THE BASIS FOR THEIR
DeMaND FOR HIGHER WAGES, HOWEVER, SECTION 24-3-410(B)(7)
SPECIFICALLY APPLIES TO THE PLAINTIFFS® DEMAND

‘The PMnﬁf& alleged in their Complaint that, “[d]uring the course of [their] employmeut,
Plaintiffs® wages were paid directly to Defendant SCDC as provided for by 8.C. Code Ann.
Sectlon 24-3-40 and 24-3-430.3* The Plaintiffs then recite the following language from Section

3 plaintiffs’ Complaint, paragraph 4. The Court, however, previously concluded the Plaintiffs

" ars inmaies and not Standard Plywocds employses, Accordingly, their DOI activities have not

SCDC's Brief

constituted and do not currently constitute “employment.”
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24-3-430(D): “no inmate pmﬁcipaﬁ:‘lg in the program may eam less than the prevailing wage for
wark of similar nature n the private sector.’"

The Plaintiffs alleged that, by paying the Plaintiffs a permanent wage of $5.15 per hour,
SCDC violated and continues o violate the provisions of Section 24-3-430.3¢ ‘The Plaintifis also
alleged the “[v]iolation of the plain and ordinary meaning of 5.C. Code Ann. Section 24-3-
430({a)(b)(d) which prohibits compensatioq to Plaintiffs at s rate of less than the prevalling wage
for work of similar nature in the private sector constitutes gross negligence.”™

“The Pleintiffs® entire first cause of action hinges upon the term “prevailing wag?" from
Sectwn 24-3-430(D). This Court concludes, however, that Section 24-3-430, and specifically
Section 24-3-430(D), is not the applicable statute under which the Plaintiffs demand for higher
wages should be considered. Instead, as urged by SCDC, Section 24-3-410(B)(7) specifically

bit ’

18 % 1d., paragraph 6.
% Paragraph 3.3(1), pages 6 — 7, of the Iammy 9,1998 mumbc:wm SCDC and Standard
Plywoods reads as follows:

1. Inmate Pay: Contractor and SCDC agree to a “minimum inmate
wage"” determined as follows:

Minimum Wage (See Appendix D) 3515
+

Prorata Sociat Security Wittholding Payment 39
) +

Prorata Social Security Withholding Payment 20
+

SCDC Surplus Fimd Amount 132
MINIMUM INMATE WAGE (For Non-Export Production)  §7.06

This paragraph also stated “{t]he prevailing wage rate for inmate labor (for non-export
production) is to be established annually by the S.C. Employment Security Commission.”

(Plaintiffs® Exhibit 11)
3 14,, paragraph 8,
Page 18 of 31
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governs the Plaintiffy’ hdtp'lywagein the fedenllygerdﬁed PIECP projectopﬁamdbyDOI, in -

conjunction with Standard Plywoods, at Tyger River.

Section 24-3-410(B)(7) must be read in conjunction with the rest of Section 24-3-410,
specifically Section 24-3-410(A). Read together, Section 24-3-410(A) and (B)(7) provide as
follows:

(A} 1 is unlawful to sell or offer for sale on the open market of this State
articles or products manufactured or produced wholly or in part by
inmates in this or another state.

(B)  The provisions of this section do not apply to: A
{7) products sold intrastate or interstate produced by inmates of the.
Department of Corrections employed in a federally certified private
sector/prison industries program if the i ici
voluntarily, recefve comparable wages, and the work does not displace
emploved workers. ... The Department of Labor shall develop guidelines

to determine if the work displaces employed workers, (emphasis added)

Section 24-3-430(D), by contrast, does not specifically reference “a federally certified

private sector/prison industries program.”™ Just as Section 24-3-410(B)(7) must be considered
with the rest of Settion 24-3-410, Section 24-3-430(D) must be considered with the rest of

% ﬁb'Secﬁon 24-3-430,

Sections 24-3-430(C), (D), and (B), as shown below, echo the structure of Section 24-3~
410(B)(7) regarding inmates’ voluntary pasticipation, wages, and displacement of employed
workess in prison industries projects: ’

(C) An inmate may participate in the program established pursuant to this
section only on a voluntary basis and only after he has been informed of
the conditions of his employment. .

(D)No inmate participating in the program may eam less than the
prevailing wape for work of similar nature in the private sector.

(E) Inmate participation in the program may not result in the disolacement
of eraploved workers in the State of South Carolina and may not inpair
existing contracts for services. . ’

Page 19 of 31
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Again, Section 24-3-430(D) uses the phrase “prevailing wage." Critically, however,
nothing in Section 24-3-430 specifically connects the provisions of this section and its
subsections to “a federally certified private sector/prison industrics program.>*”

Accordingly, this Court concludes, while Section 24.3-430 covers all prison industries
aétivity (i.e. traditional projects, service projects, and PIECP certified projects), Section 24-3-
410(B)(7) preciscly addresses activity in the DOI project in which the Plaintiffs participate,
which is “a foderally certified private sectonfprison industries program.” “Sections which are
part of the same general statutory lew of the state should be const;twd together and each given
effect if it can be done by any reasonable oonsuuction.;’ Father v. South Carolina Department of
Social Serviees, 345 S.C. $7, 545 S.E.24 523, 527 (n. 13) (Ct. App. 2001), quoting Gloverv.
Suit Constr. Co., 318 S.C. 465, 458 S.E.2d 535, 537 (1995).

)2‘ Th'ua. the Plaintiffs’ demand for the “prevailing wage® is unsupported by the precisely
"‘9'_",0 applicabls statutory authority, as Section 24-3-410(B)(7) only provides the Plaintiffs should
receive compatable wages and not the “prevailing wage” for their DOI Iabor.

However, as explained below, this Court finds neither Section 24-3-410(B){7) nor
Section 24-3-430{D) provides the Plalntifls a private right of action by which to demand any
wage let alons the “prevailing wage.” Therefore, the Plaintiffs may not invoke either Section 24-
3-410(B)(7) or Section 24-3-430(D) in an effort to receive higher wages for their DOI labor.

Moreover, this Court also conclodes the permanent hourly wage SCDC pays the
Plaintiffs, i.e, the federal minimum wage of $5.15 per hour, conforms to both the “comparablie

3 Section 24-3-430(G) makes only ax oblique reference to a federally certified PIECP project.
This section pravides “[nJo inmate who participates in a project designated by the Director of the
Burean of Justice Assistance (BJA) pursuant to Publxe Law 90-351 is eligible for unemployment
compensation upon termination from the program.”
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wage" standard from Section 24-3-410(B)(7) and the “prevailing wage™ standard from Sestion
24-3-430(D) under the guidelines published by the South Carolina Employment Security
Commission (BSC).

2. SECTIONS 24-3430(D) AND 24-3-410(BX(7), Likr ALL SOUTH
CAROLINA PRISON INDUSTRIES STATUTES, ARE CRIMINAL STATUTES

As discussed above, the statute that precisely applies to the Plaintiffs* Mfmﬁ@u
wages s not Section 24-3-430(D) but Section 24-3-410(B)(7).

Section 24-3-410 is a eriminal statute; therefore, Section 24-3-410(B)(7) criminalizes the
intrastate or interstate sale ofpmdxu:ts produced by inmates, such as the Plaintiffs, who
participate in “a federally certified private sector/prison industries program™ unless “the inmate
workers participats voluntarily, receive comparable wages, and the work does not-displaee
employed workers,”

Section 24-3-41 0(C) articulates the criminal penalties for violating Section 24.3-410;

misdemeancr and, upon conviction, mmst be fined not less than two

hundred nor more than five thousand dollars or iraprisoned for not less
than three months nor more than one year, or both,

b ™ A pemon violating the provisions of this section is gmky of a

However, Section 24-3-430 and all of the other South Carolina prison industries statutes,
by opcration of Section 24-3-420, are also a criminal statutes. Section 24-3-420 provides the
following: ’

Any person who wilfully violates any of the provisions-of this article other
than Section 24-3-410 shall be guilty of a2 misdemeanor and, upon
conviction, shall be eonfined in jail not less than ten days nor more than
one year, or fined not less than ten dollars nor maore than five hundred
dollars, or both, in the discretion of the court. (emphasis added)

3 THIS COURT APPLIES MCMASTER V. STATE OF MINNESOTA N
REJECTING THE PLAINTIFFS® DEMAND FOR HIGHER WACES
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As the parties stipulated and as this Court has noted throughout this order, the DOL
project in which the Plaintiffs participated was federally certified by BIA under its PIECP
Guideline. BJA’s PIECP Guideline is anchored upon 18 U.S.C. Section 1761(c),” a provision of
the Ashurst-Sumners Act, 18 U.S.C. Section 1761 - 62,

Federal courts have, on several cecasions, beea called upon to interpret the Ashurst-
Sumners Actin agtions filed by inmates who invoked both the FLSA and the Ashurst-Sumners
f\etasthzbasis for their demand for higher wages for their prison industry kebor, The leading
case from the federal courts, and the case relied upon by SCDC in its dafense of the Plaintiffs’
first cause of action, is McMaster v. State of Minnesota, 819 F.Supp, 1429 (D, Minn, 1993),
affirmed 30 F.2d 976 (8" Cir. 1994). In McMaster, the plaintiffs, inmates who participated in
the Minnesota Department of Corrections prison industries program, invoked both the FLSA and
the Ashurst-Sunmers Act as the basis vfor demanding “minimum or prevailing wages for work

; N performed in prison industries.” Id., 819 F.Supp. 2t 1433,
industries labor under the FLSA. The McMaster court found “ths relationship between the
[inmates) and the state i5 not an employment relationship, but a custodial relationship to which

The McAaster court rejected the inmates® demand for minimum wage for their prison

the FLSA does not apply.” Zd., 819 F.Supp, at 1438, citing Harker.*® ~
The McMaster court then analyzed the inmates’ demand for the prevailing wage under

the Ashurst-Sumners Act. It found the Ashurst-Sumners Act, just like all South Caroltiaa

3% See note 5, supra.

“ The MeMaster court repeatedly cited the Fourth Circuit’s decision in Harker in its opinion.
MeclMaster, 815 F.Supp. at 1436 — 1439, This Court also relies upon Harker in finding for SCDC
on the Plaintiffs’ second caunse of action, See Section IV(A), supra.
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prison industries statutes, is a criminal statute. The Ashurst-Sumners Act “criminalizes the

transportation of prison-made goods in commerce." McMaster, 819 ¥.Supp. at 1438,

The McMaster court concluded the purpdse of the Ashurst-Sumnezs Act was to ensure

fair competition between private industries that participate in prison industries programs and

private industries that do not participate in prison industries programs. McMaster, 819 F Supp. at
1438 - 1439, Specifically, McMaster found '

The Ashurst-Sumners Act contains an exemption allowing the interstate
transportation of goods produced under the Bureau of Justice’s Privato

Sector/Prison Industry Enhancement Certification Program [P.LE.CP.],
provided that the inmates who produced the goods were paid the -

prevailing local rate for their work. (citing 18 US.C. 1761(c)) ‘The
prevailing wage requirement insures that the availability of prison-made
goods will not hamper fair competition. (again citing Harker) McMaster,
819 F.Supp. at 1439, (emphasis added)

The MeMaster court also analyzed the legislative history surrounding the enactment of 18

U.S.C, 1761. Id., 819 F.Supp at 1440 - 1441,

wr=
NS

In short, the legislative history cited by the plaintiffs indicates that the
primary purposc of the prevailing wage provision [from 183 U.S.C.
1761(c)] was !o benefit society in general by eliminating unfair
competition, reducing the direct and indirect costs of incarceration, and

enhencing rehabilitation efforts. The prevalling wage provision may also
benefit prisoners such as plaintiffs, but the fact that a statute kas the

purpose of bencfiting a glven class of persons does not .

subsidiary

establish that it creates enforceable rights in thelr favor. {citing Cort v.
Ash, 422 US. 66, 80 —~ 81 (1975)) McMaster, 319 F.Supp. at 1441
{emphasis added)

Thus, the McMaster court concluded the plaintiffs in that case, Minnesota inmates participating

in a Minnesota Department of Corrections prison industries program, were not eatitled to the

prevailing wage despite the apparently plain language of 18 US.C. 1761(c).

SCDC's Brief

4.

SECTIONS 24-3-430(D) AND 24-3-410(B)(7) DO NOT PROVIDE A PRIVATE
RIGHT OF ACTION BY WHICK THE PLAINTIFFS MAY DEMAND HIGHER

‘WAGES FOR THEIR DOI LABOR
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SCDC urged this Court to apply McMaster's logic and holding to the present action, and -
this Court concludes MeMasters logic and holding applies. This Court finds federal courts in
this state have followed McMaster’s logic and holding." Further, this Court concludes under
precedent established by our Court of Appeals, the Plaintiffs in the present case do not have a
private right of action by which to demand either comparable wages or the prevailing wage for -
their DOI labor,

In Watson v. Sellers, 269 S.C. 426, 385 S.E.2d 369 ‘(Ct. App. 1989), our Court of Appeals
harmonized Cort v. Ask, 422 U.S. 66 (1975), cited in MeMaster, with Rayfield v. S.C.
Depaﬂmmt of Corrections, 297 8.C. 95, 374 S.E2d 910 (Ct. App. 1988). The issue presented in
Watson, which led to the Court of Appeals barmonizing Cort and Rayfield, was whether a statste
that did not expressly provide a private tight of action impliedly provided a private right of
action o a complaining party. After reciting the test fashioned by the United States Supreme
Court in Cort, the Court of Appeals recited South Carolina authority on this subject:

h__ In order to show that the defendant owes him a duty of Gare arising from a
™ statute, the plaintiff must show two things: (1) that the essential purpose
\t~ of the statute iz to protect from the kind of harm the plaintiff has suffered,
P and (2) that he is 2 member of the class of persons the statute s intended
to protect. (citing Rayfield, 374 SE.2d at 914) ... we see no inconsistency
with the test of Cort v, Ash. Watson, 385 S.E.2d at 373,
This Court concludes the Plaintiffs did not satisfy the Wmou test. Clearly, neither

Section 24-3-430(D), the s!amle tb.e Plaintiffs invoke in theu- Complaint, nor Section 24-3-

4 See Smith v. Evatt, No. CA-95-317-6-0AK, p. 4 (D.S.C. 1996), affirmed 106 F.3d 392 (4%
Cir. 1997 in an unpublished opinion) (“As the Court in MeMaster stated, “Congress® purpose in
enacting the Ashurst-Sumners Act was to protect private business, not to protect the inmate
worker. Sections 1761-62 embody Congressionsl interest in free labor and were designed to
protect private business from competition from gaods produced with inexpensive convict labor,”

quoting the 82 Cirouits opinion affirming the district court’s yuling in McMaster, 30 F.2d 976,
981.)
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410(B)(7), the precisely applicabls statute, expressly provides inmates a private right of action
by which to demand either the prevailing wage or comparable wages for their DOI labor.
Therefore, the Plaintiffs eﬁ'ecﬁvelysedc this Cowt to find these statutes impliedly provide them
a privats right of action.

However, the P!mntim failed to prove by a preponderance of the evidencs that the
essential purpose of Section 24-3-430(D) is to protect them from receiving an hourly wage for
their DOI labor that was or is below the “prevailing wage™ for similar work. Additionally, the
lflaintiﬂ's failed to prove by a preponderance of the evidence that they are members of the class
of persons either Section 24+3«430(D) or Section 24-410(B)(7) were intended to protest,

As the PlaintifFs introduced into the record no legislative history regarding the enactment
of Section 24-3-430(D) or any ather South Carclina prison industries statute, this Couﬂ applies
the legislative history surrounding the ensctment of 18 U.S.C. Section 1761 to the Plaintiffs’

% :;— 5 demand for higher wages. As McMaster concluded, Congress enscted 18 U.S.C, Seetion 1761 to
address the potential perils of unfair competition between private industrics that participate in
prison industries programs and private business that do not participate in prison industries
programs. Again, 18 U.S.C. Section 1761 is a criminal statuts just 23 Sections 24-3-430(D), 24-
3-410(BX(7), and all of the South Carolina prison industries statutes are criminal statutes, By
analogy, therefors, the South Carolina legislature enacted both Sections 24-3-430(D) and 24-3-

“? By contrast, the Fair Labor Standards Act expressly provides for 2 private right of action. See
29 U.S.C, Section 216(b) which provides, in pertinent part, “[aln action to recover the liability
prescribed in either of the preceding sentences may be maintained against any employer
(including a public agency) in any Federal or State court of competent jurisdiction by any ooe or
more employees for and in behalf of himself or themselves and other employees similarly
situated.”
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410(B)(7) to address, at the state level, the potential perils of unfair competition addressed at the -
. federal level by 18 U.S'.C. Section 1761‘.

Accordingly, thxs Court concludes the Plaintiffs do not possess a private right of action
by which to demand a higher wage for their DOI Iabor under Sections 24-3-430(D), 24-3-
410(B)(7), or ey othar South Carolina prison industries statnte. Consequentially, this Court
finds for SCDC on the Plaintiffs’ first cause of action, -

Moreover, as discussed below, this Court concludes that SCDC pays the Plaintiffs an
aceeptable hourly wage for their DOT labor even under the parameters of Sections 24-3-430(D)
and 24-3-410(B)(7). e

S, ACCORDING TO THE SOUTH CAROLINA EMPLOYMENT SECURI‘I'Y.
COMMISSION, SCDC PAYS THE PLAINTIFFS AN ACCEPTABLE HOURLY
‘WAGE FOR THEIR DOI LABOR
The evidence introduced by the parties at trial showed that the South Carolina
- b‘_Employmmt Security Commusxm (ESC), the state agency responsible for collecting and
},}‘ {9 gublishingwago data for non-institutional businesses throughout South Carolina, reviewed and
approved the permanent £5.15 per hour wags SCDC pays the Plaintiffs for their DOI Iabor.

On July 27, 2000, Director Ellis wrote Mr. Ted Gladden, ESC's Assistant Director for
WWM Information, and asked him to review the hourly wage rate for the DOI project in
which the Plaintiffs participate.*® Director Ellis clearly stated SCDC pa&s the Plaintiffs $5.15
per hour. On August 4, 2000, Mr. Gladden responded to Director Ellis® inquiry by providing
Director Ellis with a range of wages articulated &s fo}lom: “Low" = $6.05, “Mean” = $7.48, and
“BHigh"=$8.29.% ‘

. *July 27, 2000 lstter from Director Ellis to Mr. Gladden. (Defendant’s Exhibit 14)
“ August 4, 2000 letter from Mr, Gladden to Director Eilis, (Defendant's Exhibit 15)
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Ms. Rebecca Eleazer resolved any confusion surrounding the meaning of Mr. Gladden's -
August 4, 2000 response. The Plaintiffs called Ms. Eleazer, an ESC representative, during thefr
case-in-chief, because she actually prepared Mr, Gladden's response, Ms. Eleazer clarified and
cxplained Mr, Gladdea's response.

According to Ms. Eleazer, the designations “Low, Mean, and High" simply reflect
percentile designations. - The designation “Low™ carresponds to the 25 percentile, the
designation “Mean" cotresponds to the 50° percentile, and the designation “High™ correspands
to the 75 percentile, In other words, 25% of the non-institutional businesses surveyed by the
BSC reported an hourly wage at or below $6.05, 50% of the non-institutional businesses
surveyed by the ESC reported an hourly wage at or below §7.48, and 75% of the non-
institutional business surveyed by the ESC méoned an hourly wage at or below $8.29,

Critically, however, the “floor™ for the wage range described by Ms. Bleazer is the

federal minimum wage of $5.15 per hour, the rate alleged by the Plaintiffs in their first cause of :
action to be below the “prevailing wage™ for work of 2 similar nature. With this eritical

information, the wage rangs provided by Mr. Gladden's August 4, 2000 letter may be further

refined as follows:  25% of the nor-institutional businesses surveyed by the ESC repoxted.an

hourly wage from $6.05 down to SS.I'S. 50% of the non-institutional businesses surveyed by the

ESC reported an hourly wage from $7.48 down to $5.15, and 75% of the.non-insﬁmlional

business surveyed by the BSC reported an hourly wage from $8.29 down to $5.15.

According to Ms. Eleazer, no business surveyed by her agency reported an hourly wage
below the federal minimum wage of $5.15 per ﬁour. Therefore, the $5.13 hourly wage SCDC
pays the Plaintiffs for their DO labor at Tyger River falls within ESC’s wage range as recited by
Mr. Gladden Is his August 4, 2000 letter to Director Bllis. '
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Ms. Bleazer emphasized her agency does not recognize or even use the term “prevailing
wage” in compiling or publishing its wage data, Thus, no evidence introduced by the Plaintiffs
supported their allegation the prevailing wage for work performed by the Plaintiffs in the DOJ

project with Standard Plywoods ranges between $9 snd $14 per hour.**

$5.15 falls within the ESC's established wage range, as it equals the fedcx'a.l minimum wage.

As the evidence clearly demoustrated at trial, the Plaintiffs’ permanent hourly wags of

Thus, SCDC pays the Plaintiffs am acceptable hourly wage for thelr DO labor.

‘the Plaintiffs, Director Ellis advised BIA of DOI's payment of the federal minimum wags to the

N M)\-Plaintiﬁ's. Director Ellis slso advised BJA of his dislogue with the BSC regarding ESC's review
c)‘_g the Plaintiffis’ permenent wage of $5.15 per hour. 'I.‘b.isinfoma!io:iisbestmﬂeowdinanAngust

10, 2001 letter to Director Ellis from M. Robert T. Watkins, Program Manager, PIRCP, BJA.*

6. BJA, THR FEDERAL AGENCY Rssronmg.z FOR CERTIFYING THE DOX
PROJECT IN WHICH THE PLAIRTIFFS PARTICIPATE, KNOWS OF AND
APPROVES OF THE $5.15 HOURLY WAGE SCDC PAYS THE PLAINTIFRS

Just as he advised and sought review from the ESC of the $5.15 hourly wage SCDC pays ‘

On July 27, 2000, you requested wage ranges for all of your PIECP CACs

and received wage ranges in [an ESC] letter dated August 8, 2000, That_

letter provided you with low, mean, and high wages for each job category
you requested. In each case the “low™ wage was sbove the Federal
Minimum Wage (FMW). However, when you requested firther
clarification, by telephone from [the ESC], it was explained to you

verbally thet each of those numbers itsolf represented a range and the -

* 45 The evidence clearly demonstrated Standerd Plywoods' Clinton employees, who perform a
wider breadth of job tasks than the Plaintiffs, receive honrly wages well below the $9 and $14
per hour rangs the Plaintiffs alleged is the range of the prevailing wage for similar work. See

Defendant’s Exhibit 12

45 Plaintiffs’ Exhibit 24.

“T The ESC letter refezenced by Mr. Watkins was sctually dated August 4, 2000, See note 42,

supra.

SCOC's Brief
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bottom of the “low” range in each case with the FMW. Based upon this
mformdon.youdetermhedumtmaFMqumaccepmblewagein

. AB discussed immediately above, the $5,15 hourly wage SCDC pays the Plaintiffs is
clearly “at or ahove the ‘low" end” of the ESC’s scale. Thus, BIA, the federal agency
vesponsible for certifying the DOI PIECP project in which the Plaintiffs participate, approved the
permanent $5.15 hourly wage SCDC currently pays the Plaintiffs, Therefore, according to BJA,
SCDC pays the Pla.ixﬁifﬁz an acceptable hourly wage for their DOI labor. Consequentially, this
Court finds for SCDC on the Plaintiffs” first cause of action, .

7.  EVEN I¥ THE PLAINTIFFS HAD SUSTAINED LOSSES AS A RESULT OF
RECEIVING THE MINIMUM WAGE OF $5.15 PER HOUR FOR THEIR DOI
w)—(_ : LS:CBO;I:;,N sglc&z?sm BE IMMUNE FROM LIABILITY BY OPERATION OF
2% Finally,the Paintitsalleged in their firt cause of acton ax unnamed former SCDC
director exercised his discretion in a grossly negligent manner by entering into contracts with
private industry that resulted in the Plaintiffs receiving wages “in violation of the *prevailing
wage' provision of” Section 24-3-430. The Pleintiffs further alleged the “violztion of the plahi
and ordinaty mesaning of S.C. Code Ann. Section 24-3-430(a)(b)(d) which prohibits
compensation 1o Plainfiffs 2t & rate of less than the prevailing wage for work of similar natore in

the private sector constitutes gross negligence.®'” Both allegations fail for the same reasons.

% The DOI project at Tyger River in which the Plaintiffs perticipate or participated is ons of the
six CACs refereaced by Mr. Watkins.,

“? August 10, 2001 letter to Director Ellis from Mr, Watkins, p. 2. (Plaintiffs® Exhibit 24)
% See nots 7, supra.
8 See nots 34, supra.

Pags 29 of 31
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Director Ellis, as demoustmted gbove, submitted the $5.15 per hour v;ageme Plaintiffs
currently receive for review by both the South Carvlina ESC and BJA. The 35.15 hourly wage
the Plalntiffs receive from SCDC falis within ESC’s published range for similar work. Asa
result of the wage's conformity with ESC guidelines, BJA also approved the $5.15 hourly wage
SCDC pays the Plaintiffs for their DO labor. Director Ellis* submission of the Plaintiffs"
hourly wags for reviéw by both ESC and BJA clearly demonstrates that Director Ellis afforded
not just slight care but great care in determining the Plaintiffs’ hourly wage. Accordingly, such
great cire means that Director Ellis did not act in a groasly negligent manner in determining the
hourly wage the Plaintiffs currently receive. Thus, SCDC is immune from lisbility by operation ‘
of Section 15-78-60(5) even if the Plaintiffs had legitimately sustained losses as a result of
recelving only the federal minimum wage of $5.15 per hour for their DOI labor. See Juckson v.
SCDC, 390 5.B.2d at 468 - 469.%

} L AsSection 24-3430(8) provides, in par, that “{SCDC's] director may enter into
}O contracts necessary to implement this program,” the former director who entered into the
contract with Standard Plywoods which provided that the Plaintifs would recelve su hourly
wage of $5.15 did not enter into the contract “in 8 grossly negligent manner,” because both ESC
and BJA deemed this wage as acceptable. ‘Again, SCDC is immune from liability by operation .
of Section 15-78-60(5) even if the Plaintiffs had legitimately sustained losses, SeeJackson,
" supra. ,

However, the Plaintiffs sustained no such losses s they aro not entitled to a private right

of action by which to demand higher wages, and the $5.15 hourly wage they receive is

”Msoseeana!)ﬁlsoﬁpages 12 and 13, supra.

Page 30 of 31
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acceplable acmr@ing to ESC and BJA. Accordingly, this Court finds for SCDC on the Plaintiffs"
first cause of action. o N
V.  CoNcuusion '

For ths reasons articulated above, this Court FINDS for SCDC on the Plaintiffs’ first
and second causes of action.

As the Plaintiffs* final three (3) causes of action did not survive SCDC’s motion for
summuary judgment, this Conrt ENTERS judgment for SCDC in this action. IT IS SO
ORDERED,

Yo

Specihl Circuit Court Judge
. Fifth Judicial Circuit
Lo bor* & south Carotina
Oudsher 30, 20m
Page 31 of 31
SCDC's Brief - . Exhibit B
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. _ . FORM 4

STATE OF SOUTH CAROLINA L JUDGMENT IN A CIVIL CASE
COUNTY OF,
IN THE COURT OF COMMON PLEAS CASENO._00 -gp-40- 4]
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PLAINTIFF(S) - - DEFENDANT(S)
CHECK ONEL
- {]  JURY VERDICT. This action came before the court for & mal by jurv %gssxﬁ's
have been tried and a verdict readered.

4

S

.4

¥ DECISION BY THE COURT. This action came to wial or hearing before the court.
The issues have been tried or hieard and a decision rendered. -

(Y ACTION DISMISSED (CHECK RE4SON): [ ] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit): [ J Rule 33(k), SCRCP (Settled); [ ] Other -

0] ACTION STRICKEN (CHECK REASON): [ ] Rule 40(j) SCRCP; [ ] Bankauptey;
{] Binding arbitration. subject to right to restore to confirm, vacate or medify
arbitration award: [ ] Other

IT IS ORDERED AND ADJUDGED: méee antached order; [ ] Statement ofJudgment by the Court:

Dated at : , South Carolina, this : day of _, 20
PRESIDING JUDGE
This judgment was entered on the day of + 20, and a copy mailed first class-this

day of [ nt ZOQ_Q!O attorneys of record or to parties (whcn appearing pro s¢) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
LERK QF COURT
SCRCP APP-24 . SCRCP EORM 4 (Revised SO0}
SCDC's Brief Exhibit B
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

The Honorable H.W. Funderburk, Jr., Administrative Law Judge

George Wylie Mittag, #117736,

) Docket No. 16-ALJ-04-00396-AP
) Grievance No. PC] 1016-07
Appellant, )

)

Vvs. ) RESPONDENT’S BRIEF
)

South Carolina Department of Corrections, ) _
) CERTIFICATE OF SERVICE
)

Respondent.

I certify that I have served the Respondent’s Brief on the above-named pro se Appellant
by mailing a copy of it to him, first class postage pre-paid, at the following address:

George Wylie Mittag, #117736
Perry Correctional Institution Q-2-A-112
430 Oaklawn Road
Pelzer, South Carolina 29669

M;M,m A/ /?f ‘

LAKE E. SUMMERS

FILED

AUG 08 2017

G ADMIN LAW COURT
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LAW OFFICES

- JUN 2 12018
STATE OF SOUTH CAROLINA
MAL OMPSON
ADMINISTRATIVE LAW COURT AL ONE L OTT 1iC
George Wylie Mittag, #117736, ) Docket No. 16-ALJ-04-0396-AP
_) Grievance No.: PCI 1016-07
Appellant, )
)
VS. ) FINAL ORDER
)
South Carolina Department of Corrections, )
: )
Respondent. )
)
STATEMENT OF THE CASE

This tatter is before the South Carolina Administrative Law Court (ALC or Court) pursuant to
the Notice of Appeal filed by George Wylie Mittag (Appellant), an inmate in the custody of the
South Carolina Department of Corrections (SCDC or Respondent). Appellant challenges the
hourly rate billed by SCDC for labor that Appellant performed.

FACTS/PROCEDURAL BACKGROUND

Appellant participated in a federally certified project manufacturing automobile consoles (Project)

at Perry Correctional Institution. The Praject complied with federal guidelines-and-operated-tindep—————

. J
state statutes codified at S.C. Code Ann. § 24-3-310 et. seq. (1989, as amended). S.C. Code Ann.
§§ 24-3-40 and 24-3-430 are directly at issue in this case.'

Appellant worked in a Prison Industries Program providing labor to a private sector business.2
Avppellant filed a Step | Grievance on June 21. 2007, in which he-claimed he was owed back
wages, including an amount withheld by SCDC that Appellant believed was $1.92 an hour,’ for

“every hour” worked during his participation in the Project. He also demanded access to wages

' This project was not a service project exempted from the prevailing wage requirement by annual budget provisos
and finally by S.C. Code Ann. § 24-1-295 (effective August 1, 2007) because it involved original equipment
manufacturing. .

2 The actual total hours worked will have to be established on remand in order to determine the relief requested.

3 Yu its brief Respondent respond refers 10 training wages for the first 320 hours of Appeilant’s labor, but there is
nothing in the record to establish what rate of pay was paid for the training period other than ApPellam’s clajm that,

based on Torrence, a sum was improperly deducted from his gross wages. g L E D

JUN 20 2018

SC ADMIN. LAW COURT
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held in escrow by SCDC. The grievance was denied on July 25, 2007. Appellant renewed these
claims in his Step 2 Grievance filed on August 6, 2007. SCDC denied the Step 2 Grievance on
March 28, 2016, received by Appellant on April 21, 2016. Appellant filed his appeal to the ALC
on May 5, 2016, claiming he was owed $1.92 for “every hour” worked and claiming he should
have immediate access to wages held in escrow. On July 7, 2016, Respondent filed the Record on
Appeal. On August4, 2016, Appellant filed his initial brief, On August 29, 2016, Respondent filed
a Motion to Hold in Abeyance because two issues controlling in the instant case were also at issue
in two cases pending on petitions for writs of certiorari to the South Carolina Court of Appeals:
Gatewood v. S.C. Dep’t of Corr., 416 S.C. 304, 785 S.E. 2d 60 (2016), cert. denied (May 30, 2017)
and Ackerman, et al. v. S.C. Dep’t of Corr., 415 S.C. 412, 782 S.E.2d 757 (Ct. App. 2016), cert.
denied (May 30, 2017). This Court issued an Order of Abeyance on August 30, 2016. After the
Supreme Court issued its orders denying certiorari in Gatewood and Ackerman, this Court issued
an Order Lifting Abeyénce on fune 15, 2017, allowing the parties to file supplemental briefs. On
June 28, 2017, Appellant filed a supplemental brief. On July 24, 2017, Respondent filed a Motion
for Extension of Deadline to File Its Brief, which the Court granted. On August 8, 2017,
Respondent filed its brief. '

As an appendix to its brief, Respondent presented an itemized table included in a portion of a
contract between SCDC and a private contractor. [n the agreement, the referenced subsection

defines “Inmate Pay” as follows:

Contractor and SCDC agree to an “hourly rate” determined as follows:

Prevailing Wage Rate (See Appendix C [Not included}) $ 6.00
Prorata Social Security Wit;holding Payment 46
Prorata Workers’ Compens:tion Premium ‘ 23
SCDC/Prison Industries Ad-:ninistrative Cost 1.32
HOURLY RATE CHARGED TO CONTRACTOR ‘ $8.01

At no time during this agreement will inmates be paid less than the prevailing wage
as set forth in Appendix C.*

* This information was neither included in the Record on Appeal nor provided to Appetlant prior to service of the
Respondent’s brief. Furthermore, Appendix C referenced in the pay schedule (which presumably provides a basis for

2
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The agreements were to be annually adjusted to conform to any changes in the “prevailing wage”

as determined by the South Carolina Employment Security Commission.
ISSUE ON APPEAL

Whether Social Security withholding payments, SCDC/Prison Industries
Administrative Costs, and Workers’ Compensation premiums, collectively, were
required to be included in Appellant’s gross wages for purposes of the calculations
mandated in S.C. Code Ann. § 24-3-40(A).

STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived from the decisions of the South Carolina
Supreme Court in Adkins v. S.C. Dep’t of Corr., 360 S.C. 413, 602 S.E.2d 51 (2004) and Wicker
v. 8.C. Dep’tof Corr., 360 8.C. 421, 602 S.E.2d 56 (2004), wherein the Court held that an inmate’s
claim that he was paid less than fhe prevailing wage for work performed in the Prison Industries
program, in violation of a statute mandating payment of the prevailing wage, implicated a state-
created property interest and was therefore reviewable by the ALC. Furthermore, when revie\;ving
the Department’s decisions in inmate grievance matters, the Court sits in an appellate capacity.
Al-Shabazz v. State, 338 S.C. 354, 377, 527 S.E.2d 742. 754 (2000); see also S.C. Code Ann. § 1-
23-600(E) (Supp. 2017) (directing administrative law judges to conduct appellate review in the
same manner prescribed in § 1-23-380). Section 1-23-380(5) states: '

The court may not substitute its judgment for the judgment of the agency as to the

weight of the evidence on questions of fact. The court-may-affirm-the-deeistonof — v

the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory.authority of the agency;
(c) made upon unlawful procedure;

(d) affected by other érror of law;

(¢) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2017). See also Marietta Garage, Inc. v. S.C. Dep't of Pub.

the prevailing wage) was not included in the Record on Appeal, nor in Respondent’s brief.

3
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Safety, 337 S.C. 133, 137, 522 S.E.2d 605, 607 (Ct. App. 1999); S.C. Dep't of Labor. Licensing
and Regulation v. Girgis, 332 8.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998).

DISCUSSION

Whether Social Security withholding payments, SCDC/Prison
Industries Administrative Costs, and Workers’ Compensation

premiums, collectively, were required to be included in Appeilant’s
gross wages for purposes of the caleulation mandated in S.C. Code Ann.
§ 24-3-40(A).
In his Step 1 Grievance, Appellant states that he is grieving “wages [SCDC] withheld from {him]

in violation of [S.C. Code Ann. § 24-3-40(A)]” in the amount of “$1.92 for every hour [he]

worked” for the private sector company at the prison. He asserts that these claims are supported
by Torrence v. S.C. Dep 't of Corr., 373 S.C. 586. 646 S.E.2d 866 (2007).> Appellant also asks for
immediate access to wages held in escrow pursuant to S.C. Code Ann. § 24-3-40(B)2). In his Step
2 Grievance and appeal, Appellant reasserts the issues raised in his Step 1 Grievance. In his tnitial
‘brief, Appellant argues that SCDC failed to pay him the prevailing wage in accordance with
Section 24-3-430(D) while he worked on the Project, and that he is entitled to recover $1.92 in
hourly deductions for every hour he worked on the Project. He reasserts these arguments in his
supplemental brief, but also adds that his grievance was timely under the doctrine of equitable

tolling.

Respondent argues that Appellant abandoned certain claims Eirst,.it contends that Appellant failede e o

to raise claims in his grievances (Step 1 or Step 2) or in his appeal for the “prevailing wage™ under
§ 24-3-430(D) and for back pay for “training wages” for the first 320 hours of his labor.
Respondent also contends that Appellant failed to assert the doctrine of equitable tolling in his
Step 2 Grievance and in his appeal and that he did not raise or preserve an argument that his claim
for back wages was a challenge to SCDC policies or procedurps. Therefore, Respondent argues,

Appellant’s claim is time-barred.
Issue Preservation

A the outset, the Court must address Respondent’s arguments that Appellant failed to preserve

5 Appellant cites the case name for Torrence, as well as the correct opinion number (26328) and filing date, to support
his position that Respondent had violated S.C. Code Ann. §§ 24-3-40 and 24-3-430(D). The Court will therefore
constder this authority as support for Appellant’s appeal.
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arguments not raised in Appeliant’s Step 1 and Step 2 Grievances. Appeliant is required to exhaust
his administrative remedies before appealing to this Court, unless an exception exists 10 €xcuse
the failure to do so. See Hyde v. S.C. Dep't of Mental Health, 314 S.C. 207, 208,442 S.E.2d 582,
583 (1994) (“The general rule is that administrative remedies must be exhausted absent
circumstances supporting an exception to application of the general rule.”); Brown v. Jame&, 389
S.C. 41, 48, 697 S.E.2d 604, 608 (Ct. App. 2010) (“The doctrine of exhaustion of administrative
remedies requires that where a remedy before an administrative agency is provided, relief must be
sought by exhausting this remedy before the courts will act.”). The administrative remedies
provided for inmates pursuant to the Department_’s Inmate Grievance Policy are Step 1 and Step 2
grievances. See also Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754 (2000) (citing Kiawah Resort
Assocs. v. S.C. Tax Comm'n, 318 S.C. 502, 505, 458 S.E.2d 542, 544 (1995) (“{I]ssues or
arguments that were not raised to or ruled on by [an administrative agency] ordinarily are not
preserved for review.”)), Further, issues raised but not argued in Appellant’s briefs have also been
waived and are not properly before the ALC. Wright v. Craft, 372 S.C. 1, 20, 640 S.E.2d 486, 497
(Ct. App. 2006) (“An issue raised on appeal but not argued in the brief is deemed abandoned and

will not be considered by the appellate court™) (citations omitted). .

In this case. Respondent asserts that Appellant “failed to raise claims for ‘prevailing wage’ under
§ 24-3-430(D) and for back pay associated with the ‘training wages’ SCDC paid him for the first
320 hours of his labor in his Step 1, Step 2, or Notice of Appeal,” and that the prevailing wage

claim cannot be raised on appeal. | agree. Appellant failed to reference “prevailing wage” or cite
to Section 24-3-430(D) in his Step 1 and Step 2 Grievances and Notice of Appeal. Also.
Appellant’s argument in his Step 1 and Step 2 Grievances only reference his argument that $1.92
was being deducted from his gross wages that should not have been pursuant to Section 24-3-40,
and that he should have been paid that amount “for every hour [he] worked™ in the program. It wés
not until his initial brief that Appellant raised for the first time the prevailing wage issqe under 24-
3-430(D), which he listed as a separately enumerated issue from the $1.92-deduction/gross wage
issue. Similarly, Appellant never referred to or even suggested “training wages” in his Step 1 and
Step 2 Grievances and Notice of Appeal, Therefore, the Court finds the prevailing wage argument,

which includes the training wages argument, is not preserved for review on appeal.®

§ Although Appellant's training wage argument is not preserved with respect to the prevailing wage rate, Appellant

5
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Respondent also contends that Appellant failed to assert the doctrine of equitable tolling in his
Step 1 grievance, his Step 2 grievance, his appeal, and in his initial brief. Therefore, Respondent

argues, Appellant’s claim is time-barred. I disagree.

First, Respondent did not deny either the Step 1 Grievance or the Step 2 Grievance on the ground
that either was time-barred.” Moreover, in Torrence, the Supreme Court directed SCDC to provide
“due process via the internal grievance system.” Torrence, 373 S.C. 586 at 595, 646 S.E.2d 866 at
870. To limit that remedy to the grievance system’s 15-day filing deadline at this stage would
make the Court’s 2007 order a nullity. Subsequently, in Ackerman, supra, the Court of Appeals
held that the characterization of a wage grievance as an incident subject to the 15-day filing
deadline “was arbitrary and capricious,” and that the wage challenges “logically {fall] within
[challenges to]} policies and procedures as contemplated in [the inmate grievance system]. /d. at
421,782 S.E.2d at 761. This decision has the effect of identifying a wage complaint as not subject
to a “time bar” for missing the 15-day deadline. Therefore, the Court will not dismiss any preserved
arguments from Appellant’s Step 1 and Step 2 Grievances based on either of them being time-

barred by the grievance system’s 15-day deadline,

[n addition. Respondent argues that one of Appellant’s arguments from his Step 1 Grievance,
specifically his claim for immediate access to his escrowed wages pursuant to Section 24-3-

40(A)X(S), (B)(2). is not preserved. [ agree. Appellant only raised this argument in his Step 1 and

not preserved on appeal, the Court will not consider this argument. See Wright, supra.
Gross Wages

Having addressed unpreserved, waived. and inapplicable issues, the Court now turns to the sole
preserved issue on appeal: whether Social Security withholding payments. SCDC/Prison
industries Administrative Costs, and Workers’ Compensation premiums, collectively, were

required to be included in Appellant’s gross wages for purposes of the calculation mandated in

did preserve his argument that he should have been paid $1.92 in deductions as part of his gross wages for every hour
he worked in the program, which includes the 320 hours Appellant worked during the training period. Therefore,
Acppellant’s gross wages includes the hours he worked during the training period to the extent the training period is
covered by the contract.

T nterestingly, Respondent took nearly nine (9) years to issue a decision on Appellant’s timely-filed Step 2 Grievance.

6
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S.C. Code Ann. § 24-3-40(A).

In his Step 1 and Step 2 Grievances, Appellant claims that Respondent wrongfully withheld wages
- from him in violation of Section 24-3-40(A), and that he is owed $1.92 “for every hour fhe]
worked” for the private company during the Project. In his initial and supplemental briefs,
Appellant reasserts that he is owed back wages for a sum (which, under thé contract, should be

$2.01) that was improperly deducted from his wages during his work in the Project.

Respondent argues that the items charged to the private company in addition to Appellant’s gross
hourly wages was lawful and that charging those items in addition to inmates’ gross wages was

necessary to defray the expenses associated with the operation of its prison industries program.

The Prison Industries Program is authorized and operated pursuant to federal and state laws.
Federal law, 18 U.S.C. § 1761(a) (2011) limits the transportation in interstate commerce of goods,
wares. or merchandise manufactured or produced wholly or in part by convicts or prisoners.
Exceptions are established in 18 U.S.C. 1761 (¢c) for projects designated by the Director of the
Bureau of Justice Assistance. Those exceptions require “wages at a rate which is not less than that
paid for work of a similar nature in the locality in which the work was performed®” but allow
deductions not to exceed eighty percent (80%) of the gross wages to include federal and state taxes,
reasonable charges for room and board, family support (according to court order or state statute),

and contributions to a fund for victim compensation. Further, the federal law allows inmates to

Orke ompensacon dul speciinically ais 1 Irom receiving

unemployment compensation while incarcerated.

S.C. Code Ann. § 24-3-40(A) provides for specific deductions from the gross wages of an inmate
authorized to work in a community or in a prison industry program. These deductions are as

follows:

The Director of the Department of Corrections. or the local detention or correctional
facility manager, if applicable, shall deduct the following amounts from the gross
wages of the prisoner:

(1) If restitution to a particular victim or victims has been ordered by the court, then
twenty percent must be used to fulfill the restitution obligation. If a restitution
payment schedule has been ordered by the court pursuant to Section 17-25-322, the
twenty percent must be applied to the scheduled payments. If restitution to a
particular victim or victims has been ordered but a payment schedule has not been
specified by the court, the director shall impose a payment schedule of equal
monthly payments and use twenty percent to meet the payment schedule so

7
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imposed.’
(2) If restitution to a particular victim or victims has not been ordered by the court,
or if court-ordered restitution to a particular victim or victims has been satisfied
then: _

‘* * K %

(b) if the prisoner is employed in a prison industry program, ten percent must
be directed to the Office of the Attorney General, South Carolina Crime Victim
Services Division, Department of Crime Victim Compensation, Victim
Compensation Fund for use in training, program development, victim
compensation, and general administrative support pursuant to Section 16-3-1410
and ten percent must be retained by the department to support services provided by
the department to victims of the incarcerated population.

(3) Thirty-five percent must be used to pay the prisoner’s child support
obhgatlons pursuant to law, court order, or agreement of the prisoner. These child
support monies must be disbursed to the guardian of the child or children or to
appropriate clerks of court, in the case of court ordered child support, for
application toward payment of child support obligations, whichever is appropriate.
If there are no child support obligations, then twenty-five percent must be used by
the Department of Corrections to defray the cost of the prisoner’s room and board.
Furthermore, if there are no child support obligations, then ten percent must be
made available to the inmate during his incarceration for the purchase of incidentals
pursuant to subsection (4). This is in addition to the ten percent used for the same
purpose in subsection (4).

{4) Ten percent must be available to the inmate during his incarceration for the
purchase of incidentals. Any monies made available to the inmate for the purchase
of incidentals also may be distributed to the person or persons of the inmate’s
choice.

(5) Ten percent must be held in an interest bearing [sic] escrow account for the

ol A ¥

(6) The remaining balance must be used to pay federal and state taxes required
by law. Any monies not used to satisfy federal and state taxes must be made
available to the inmate for the purchase of incidentals pursuant to subsection (4).

benefit of. 'h‘@-PY-i-SOHGR—-—

The agreement between SCDC and the Contractor (the private sector entity) establishes an hourly
rate that includes a wage, Social Security withholding, a Workers’ Compensation premium, and a
“SCDC Surplus Fund Amount.” Appellant contends that all of these items are part of his hourly
gross wage should be part of the back pay owed. The Supreme Court referred to the sum of these
items as a diversion from the hourly rate paid for inmate labor and stated:

[T]f [Torrence and Ward] prove true their allegation that the DOC removes any of

the money remitted by the private industry sponsor and then disburses the

percentages listed in section 24-3-40 based on the lower rate, the DOC would be in

violation of the plain language of the statute which directs it to disburse the money
based on the gross wages. See § 24-3-40(A).

Torrence, 373 S.C. at 594 n.4, 646 S.E.2d at 870 n 4.
8
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Thus, all the items in this subsection of the contract are included in an inmate’s gross wages. What
must be proved is whether the statutory deductions were calculated after the removal of any of
these items. From the record provided, this Court can only direct Respondent to calculate the
statutory deductions from the gross hourly sum of $8.01, if it cannot show that it has already done

SO,

As directed by these provisions, the gross wages as determined on remand and accounting for the
three items (as noted by the Supreme Court) would be subject to recalculation of these deductions
and disbursed accordingly. The Court further notes that under Section 24-3-40(A)(3) thirty-five
percent (35%) of the gross hourly wage (in Appellant’s case. $8.01) would go to Appellant’s child
support obligation. If there is no child support obligation, ten percent (10%) is to be added to
Appellant’s “incidentals™ account as provided in subsection (A)(4). Once in that account, the funds
may be “distributed to the person or persons of the inmate’s choice. The remaining twenty-five

percent (25%) goes to SCDC to defray the cost of the inmate’s room and board.
Conclusion

SCDC’s failure to include the Social Security withholding, Workers” Compensation premium, and
SCDC/Prison Industries Administrative Cost in the gross wages prior to making deductions thereto
was an error of law. Accordingly, the parts of Respondent’s decision dealing with gross wages are

REVERSED and REMANDED. Respondent must classify the entire contract amount as the

ToUry gross wages and calculate deductions and distributions from Appellant’s pay as set forth in
Section 24-3-40(A).

ORDER

IT IS THEREFORE ORDERED that those parts of SCDC’s decision dealing with
Appellant’s prison industry gross wages, including for Appellant’s training period to the extent
this period is covered by the contract, and their disposition are REVERSED AND REMANDED
for proceedings consistent with this Order.

AND IT IS SO ORDERED.
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George Wylie Mittag, #117736 ............ et Resp!ondent,

South Carolina Department of COITections ........cccecuveerenieniimirrennrnnernennennn Appellant.

H

NOTICE OF APPEAL

In accordance with South Carolina Appellate Court Rule 203 and the provisions of S.C.
Code Ann. § 1-23-610(A)(1), the South Carolina Depprtment of Corrections [“the Department”]
" appeals the June 20, 2018 Fmal Order issued by the Honorable H.W. Funderpurk, Ir,
Administrative Law Judge.

The Department’s undersigned counsel recéived written notice of the entry of Judge

Funderburk’s June 20, 2018 Final Order on'June 21, 201 8. i

!
By his June 20, 2018 Final Order, Judge Funderburk affirmed in part and reversed in part

the final decision issued by the Department in an administrative grievance filed by the

Respondent.

For clarity’s sake, the Department does not appeal the rulings by which Judge

Funderburk affirmed its final decision regarding the Respondent’s administrative grievance.

Page 1 of 3 j
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Instead, the Department appeals the following ruling(s) from Judge Funderburk’s June

20, 2018 order: . !
i .
The agreement between [the Department] and the Contractor (the private !
sector entity) establishes an hourly rate that includes a wage, Social
Security withholding, a Workers’ Compensation premium, and a “SCDC
Surplus Fund Amount.” [Mittag] contends that all of these items are part
of his hourly gross wage should be part of the back pay owed. The
Supreme Court referred to the sum of these items as a diversion from the
hourly rate paid for inmate labot and stated:

[X}f [Torrence and Ward] prove true their allegation that [the
Department] removes any of the money remitted by the private
industry sponsor and then disburses the percentages listed in [S.C.
Code Ann. § 24-3-40] based on the lower rate, [the Department]
would be in violation of the plain language of the statute which
directs it to disburse the money based on the gross wages. See
[S.C. Code Ann. § 24-3-40(A)].

[Torrence v. 8.C. Dep’t of Corr., 646 SE.2d 866, 870, n. 4 (S.C. 2007)].

Thus, all the items in this subsection of the contract are included in an
inmate’s gross wages. What must be p?oved is whether the statutory
deductions were calculated after the removal of any of these items. From |
the record provided, this Court can only direct [the Department] to
calculate the statutory deductions from the gross hourly sum of $8.01, if it
cannot show that it has already done so.

SCDC’s failure to include the Social Security withbolding, Workers’
Compensation premium, and SCDC/Prison Industries Administrative Cost
in the gross wages prior to making deductions thereto was an error of law.
Accordingly, the parts of [the Department’s] decision dealing with gross
wages are REVERSED and REMANDED. [The Department] must
classify the entire contract amount as the hourly gross wages and calculate
deductions and distributions from [Mittag’s] pay as set forth in [§ 24-3-
40(A)].

IT IS THEREFORE ORDERED that those parts of [the Department’s]
decision dealing with [Mittag’s] prison industry gross wages, including for
[Mittag’s] training period to the extent this period is covered by the
contract, and their disposition are REVERSED AND REMANDED for
proceedings consistent with this Order. .

See Order, pp. 8 — 9. [emphasis supplied by ALJ]. |

H
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RESPE Y SUBMITTED:

July 18,2018 ' %5/

'E. Summers
Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200
Columbia, South Carolina 29201
" (803) 254-3300

Outside Counsel for Appellant
South Carolina Department of Corrections

Pro Se Respondent: . I
George Wylie Mittag, #117736 f'
Perry Correctional Institution Q-2-A-112 :

430 Oaklawn Road
Pelzer, South Carolina 29669
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H.W. Funderburk, Jr., Administrative Law Judge

Administrative Law Court Docket No. 16-A1J-04-0396-AP

George Wylie Mittag, #117736 ...... ............................................ Respondent,

South Carolina Department of COITECHONS ... .vvvvvueeiereeeeniiaiinnreeeanereaennennan A;%pellant.

PROOF OF SERVICE

I certify that I have served the Appéllant’ s Notice of Appeal on the above-named pro se

Respondent by depositing a copy of it in the United States Mail, First Class Postage Pre-Paid, to
the Rmspondent addressed as follows:

George Wylie Mittagﬁ, #117736
Perry Correctional Institution Q-2-A-112
430 Oaklawn Road

Pelzer, South Carolina 29669 /(/

July 18,2018 , LakeE urﬁ]ﬁers
Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200 .
Columbia, South Carolina 29201 }
Office: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

; Outside Counsel for Appellant
South Carolma Department of Corrections
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H.W. Funderburk, Jr., Administrative Law Judge

Appellate Case No. 2018-001323

George Wylie Mittag, #117736 ...oooriiiiniiiiiii i, Respondent,

South Carolina Department of Corrections .........c..c.oovvviiviiiiiiiiiiiiiiiiinnn, Appellant.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that, in conformity with the provisions of South
Carolina Appellate Court Rule 210(g), the Record on Appeal contains all material proposed to be
included by either of the parties and not any other. material.

gl

January 22,2019 Lake E."Summers
Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200
Columbia, South Carolina 29201

Office: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

Counsel for the Appellant

94



