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STANDARD OF REVIEW

The Defendants, LaSalle Bank/ Altisource Homes were served a Complaint on
November 13, 2013. The Respondent LaSalle Bank filed a Notice of Removal to
Federal Court on December 13, 2013, which was on the 30th day after receipt
of service. The Defendants did not file an answer in State Court. The
Defendants time to answer in Federal Court was 20 days which made his
answer untimely in Federal Court (17 Days Late). The Defendants ﬁled a late
answer in Federal Court on Nevember 20, 2013. The Defendants filed an
' Amended Answer on December 20, 2013. Pursuant to Rule 15 of the FRCP; you
v have 21 days to file an Amended Answer without permission from the Court.
The Respondents did not file for an Enlargement of Time to file a late answer.
The Respondent,- LaSalle Bank, never answered the complaint in State Ceurt
until December 1, 2014, after a Default.'J‘udgment was filed by the Appellant.
The Respondent, LaSalle Bank, filed a Second Amended Answer in State Court
on December 1 2014, which is the first answer ﬁled in State Court which was
_ untlmely without requesting an enlargement of time or permission from the
Court. ' _
Judge Pieper in Lawton Limehouse, Sr., Respondent, v. Paul H. Hulsey dnd
| The Hulsey Litigation Group, LLC, Petitioners. analyzed the threshold

question of when the "30” day time period for the defendants to file an answer



began to run and what effect the removal of the case and ifs subsequent
remand had on that time peribd." Noting that this issue was a matte;' of first
impression in this state, Judge Pieper ruled that any unexpired portion of the
thirty-day time period to anSwer was tolled during v‘the time the case was
removed to federal court. Therefore, Hulsey had until August 5, 2006, to file an
Answer to the Complaint. Judge Pieper found it unnecessary to decide whether
Hulsey was entitled to five additional days for mailing pursuaht to Rule 6(e),
.SCR(%P because I-_Iuisey's Answer was filed twenty'—four days oufside of the
tolled time frame. Accordingly, Judge Pieper found the entry of default was
proper. He further ruled that "there was no good reason presented by the
thereby who is not in default for failﬁré to appear, and shall make a note in the
case file or docket sheét of the mailing.” Such mailing shall not be necessary to
parties who have already received notice. Such mailing is sufficient notice for
'all purposes for which notice of the entry of an order or judgment is required
by these rules; but any party ﬁ1ay in addition serve a notice of entry on any
other party in the manner ﬁ;'ovided in Rule 5 for the service of such papers.
Because Hulsey removed the case fourteen days after h‘e' was served, Judge
Pieper foimd .Hulsey had sixteen days‘ following the remand order to file his
Answer. In support of his method of time computation‘, Judge Pieper relied oﬁ
Cotton v. Federal Land Bank of Columbia, 269 S.E.2d 422 (Ga. 1980), and
Dauenhauer v. defendants_ for their failure to file a timely answer other than

- attorney confusion about the deadline for when an answer was due." Judge



Pieper found "no reasonable basis for defense counsel's assumption that the 30
day time to file answer starts completely anew upon remand from the federal
court." Thus, Judge Pieper declmed to set aside the entry of default. The
majority of the Court of Appeals afﬁrmed Judge Pieper's decision, finding there
was no authority in this state to support Hulsey' s position that a removmg | '
party is entltled to a fresh thirty days to answer a Complaint upon remand. '\
Limehouse, 397 SC at 6_8—69, 723 S.E.2d. After reviewing state and federal
rnles of procedur;e, 12 the majority declined to adopt a new rule that extended
the time for filing beyond the thirty-day limit. Id. at 69, 723 S.E.2d. Although
there is authority from other jurisdictions to support Hulsey's claim that the
time for ﬁling began anew after the case was properly remanded to state
court, 13 we agree w1th the Court of Appeals and decline to adopt such a rule.
As previously discussed, once the case was removed to federal court, the state
court's jurisdiction was snspended or held in abeyance until the case was
properly remanded. When the state court resumed jurisdiction, it had a duty
"to Superior Court In and For Sonoma County, 307 P.2d 724 (Cal. Ct. Anp.
1957), wherein the appellate conrts tolled the time for filing during removal.
The majority considered Ruie 12(a), SCRCP (stating, "A defendant shalll serve
his answer within 30 days after the service of the complaint upon him"), and
Fed. R. Civ. P. 81(c)(2) (prov1dmg a defendant twenty-one days to file an Answer
after a civil action is removed from a state court). 13 See Ark. R. Civ. P. 12(a)(3)

(West 2013) (providing an adverse party with thirty days from receipt of notice



that the rerriand order was filed in state court to file an Answer); Cal. Code Civ.
Proc. § 430.90 (West 2013) (providing thirty days from the state court's receipt
of the order of remand to file an Answer), Iowa Code Ann 8§ 1.441(7) (West

. 2013) (prov1d1ng that the time for pleadmgs shall begin anew after a remand
order is filed in the state court); N.C. Gen. Stat. Ann. 8 lA—l Rule 12(a)(2)
(West 2013) (prov1d1ng thirty days to file an Answer from the date a remand
order is ﬁled in the state court), Tex. R. ClV P. 237a (West 2013) (providing
fifteen days to file an answer after notice that a remand order was filed in state

' court). proceed as though no removal had been attempted." State v. Columbia
Ry., Gas & Elec. Co., 112 S.C. 528 537, 100 S.E. 355, 357 (1919). Thus, the
time for filing an Answer was tolled until the state court resumed Junsdxctlon ,
Notably, other jUI‘lSdlCthl’lS have reached a similar conclusion. See Lucky
Friday Sﬂver-Lead Mines Co. v. Atlas Mining' Co., 395 P.2d 477, 480 (Idaho
1964) ("While the cause is before the Federal court, the state court has no .
jurisdiction or authority to receive any pleadings in the cause nor can it issue
any orders concerning the cause. . . . Thus the period of time the cause is
before the Federal court, cannot be coneidered in computing the time within
which the appellant had to appear and plead to the cause."); Peot)les Trust &
Sav. Bank v. Humphrey, 451 N.E.2d 1104, 1109 (Ind. Ct. App. 1983) (finding

» removal of action to federal coﬁrt tolled ten-day time limit to apply for change
of venue and stating that “tolling the time period eliminates uncertainty,

preserves the status quo, and is easily applied"); Jatczyszyn v. Marcal Paper



Mills, Ihc., 27 A.3d 213 (N.J. Super. Ct. App. Div. 2011) (conéluding that
disco‘l/ery peribd established by state courtvrules is tolled during rthé time a
_motion to remand is pending before the federal court); see also Gen. Elec.
Credit Corp. v. Smith, 484 So. 2d 75 (Fla. Dist. Ct. App. 1986) (holding that
time for filing appeal was tolled during period when case was removed to
federal court); Hartlein v. Illinois PoWer Co., 601 N.E.2d 720 (Ill_. 1992) (finding
removal of action to federal court tolled time limit on petition for leave to appeal
circuit court's grant of preliminary injunction). Based on the foregoing, we hold
that removal of a state court case to federal court tolls the time p"eriod for filing

responsive pléading.



STATEMENT OF THE CASE

LaSalle Bank

The Defendants were served a Complaint en November 13, 2013. The Defendant,
- LaSalle Bank filed a Notice Qf Removal to Federal Court on December 13, 2013,

~ which was ‘on the 3Q‘h day after receipt of service. The Defendants time to answer
_in Federal Court was 20 days which made his answer untimely in Federal Court
(17 Days t.ate). The Defendants fi‘led a late answer in Federal Court on November
20, 2013. The Defendants filed an Amended An;wer on December 20, 2013. _
Pursuant to Rule 15 of the FRCP, you have 21 days to file an Amended Answer
without permission from the Court. He d.id not file for an Enlargement of Time to
file a late answer. The Defendant never answered tne complaint in State C.ourtﬂ
until December 1, 2014, after a DefaultJudgment was filed by the Plaintiff. The
Defendant filed a Second Amended Answer in State Court on December 1, 2014,
which is the first_ answer filed in State Court which was untimely without

requesting an enlargement of time or permission from the Court.

LaSalle Bank filed its first answer in Federal Court Decem.ber 20, 2013.



An Amended Answer was filed in Federal Court on January 20, 2014.
A Second Amended Answer was filed in State Court on December 1, 2014.

~ La Salle Bank never filed a first answer in State Court and is attempting to file a
Second Amended Answer in State Court. Federal jurisdictiori ended after the case
was remanded back to State Court. The Defendant, LaSalle Bank also failed to get

the consent of all of the Defendants before removal.

The Honorable Margaret Seymour remanded the case back to State Court on

August 4, 2014, stating that the Defendants’ case did not have any merit.

Mr. Finkel has stated that the Plaintiff misidentified the Defendant, LaSalle Bank.
Mr. Finkel has included “US Bank” as the correct name. After research and
veriﬁcatioh, it was discovered that US Bank is a “Trustee” and has no authority or

liability in this Iitigatiori.

Mr. Finkel is also attempting to use Federal documents in State Court. Federal

jurisdiction ended after the case was remanded.

The Plaintiff has filed Motions to Strike the Defendants’ untimely answers.



Lee County Treasurer and Lee County Planning and Zoning

The Defendants, Lee County T.reasurer and Lee County Planning and Zoning were
served on N‘ovember 13, 2013, and failed to answer within thg mandatory timein
State Court or Federal Court. The Defendants, Lee County Treasurer and Lee
County PIannAin‘g and Zoning answered in State Court on December 20; 2013, a
Motion 128(6) which was untimely. They did not file an answer in F_edel;al Court

until January 6, 2014, which was also untimely.
The Plaintiff filed an answer to Lee County on December 10, 2013, in State Court.

The Defendants, Lee County Trea‘surer and Lee Couhty Planning and Zoning also
 filed another Motion 12 stating ”Insdfficient Service.” This motion is ﬁull andIVOid
because éf the answer Motion 12(b)6 that was filed on Decehber 20, 2013. They
have waived any right; to file another Motion 12 being that this was not claimed

in the Motion 12(b)6 on December 20, 2013,

Mr. Fata’s Firm has represented me and my family in numerous legal manners.

His firm deeded the original lot (14) to me fro}m my husband, Milton Toney. His

10

- 10



firm also wrote our Last Will and Testament and other real estate transactions

which constitutes “Conflict of Interest.”

The Commission on Lawyer Conduct has reprimanded Mr. Paul Fata for Conflict of

Interest and he still continued to represent the Defendants in this case.

An Exparte Hearing was held March‘ 30, 2015, without the Plaintiff present. The
Plaintiff was in the hospitarl for a serious illness and notified the Court. The Court

refused to continue the hearing.

11
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ARGUMENTS

I. DID THE TRIAL JUDGE ERR.IN HOLDING AN EXPARTE
'HEARING WHEN THE PLAINTIFF WAS ADMITTED INTO THE
‘HOSPITAL FOR A SERIOUS ILLNESS AND NOTIFIED THE

COURTS?

The Appellant was admitted into the hospital for a serious illness and -
informed the Court. (R. Page 1057) 'fhe Ceurt continued with the hearing
in the absence of the Appellant. (R. Page 84). |
Histo'rically,‘ "ex parte communication” has described
communicatio’n b_etWeen legal counsel and the court when opposing
counsel is not present. Indjviduals unhappy with a public official's
action are now using the term to describe any communication that
excludes any interested party, suggesting all such communications
are improper. | |

Whether an "ex parte commumcahon with a public ofﬁc1al is

~ prohibited typlcally depends on whether the ofﬁc1al is engaged ina

12
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legislative or quasi-judicial process. South Carolina law (Section 1-
23-360) states, members or employees of an agency "assighed to
render a decision or to make findings ef fact and_conclusions of law
in a contested case shéll not communicate, directly or indirectly, in
connection with any issue of fact, with any person or party, nor, in
connection with any issue of law, with any party or its .
representative, except upon notice and opportunity for all parties to
participate.” (Emphasis added) |

Likewise, Rule 6(b) of the Model Rules of Parliamentary Proceedings
of South Carolina provides: "When centiucting a quasi-judicial
'heéring, county council takes on the role of an impartial trier of fact
‘ina dispute involving the legal nghts of one or more parties .
Further council members must base their decisions on the
evidence presented at the hearing and must not discuss the case
beforehand or be influenced by the obinions of others who are not at
'part of the proceedings." (Emphasis added) Both state letw and the
model rules address situations where the public ofﬁcial is acting in
a quasi-judicial role. What if a public official is performmg a
legislatitre function? The South Carolina Supreme Court has not

13
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stated directly and conclusively that "ex parte" communications
with public officials are permissible in all matters involving
legislative functions. However, rnost courts that have dealt with this
issue have pefmitted it. In 2002, a Tennessee court explained why
"ex pérte" communications are treated differently depending upon
the official's role. "In jndicial énd adminiétrative proceedings, the
litigants are entitled to the cold neutrality of an impartial tribunal. .
. . The same cannot be said for the legislaﬁve arena. . . .Memberé of
| legislative bndies are not acting like judges when they consider a
- proposed change in an existing zoning ordinance. . . . They listen to
their consti‘tuents; they test the wind; they try to please as many
people as possible cnnsistent with the constitution and good
conscience. They ére not to be cnndemned for doing so. That‘ is théirl
jnb." Prohibiting "ex parte" communications in matters traditionally
considered to be within the legisiative function, such as fezoning,
continues fo be raised and tésted in the courts. Some courts have
prohibited "ex parte" contacts if a council is considering a site-

specific rezoning. They ruled this situation is more quasi-judicial

than legislative in nature. Canon 3(g) of the South Carolina Code of

14
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Judicial Condpl'ct states that :A judge shali accord to every person
who has a legal interest in a proceeding, or that person’s lawyer, the
right to be heard according to law. A judge shall not initiate, permit,
or consider ex parté corrimunications, or consider other
communications mad}e to the judge outside the presence of the
parties concerning a pending or impending proceéding except that:
(a) Where circumstanpes require, ex parte cqmmuhications fof
scheduling, admihistrative purposes or emergencies that cio not
deal with substahtive matters or issues on the meﬁts are
authorized; prqvid¢d: (i) the jlidge reasonably believes that no partsr
will gain a procedural or tactical advantage as a result of the ex
parte communication, and (ii) the Jjudge makes provision promptly
to notify all other parties of the substance of the €x parte |
communication and allows an opportum'tj to respond. This canon
creates the following directives for judges in considering ex-parte

| requeSts: 1) judges cannot have ex-parte comrhunications that deal
with substantive issues; 2) judges can have ex-parte
communications that d¢a1 with schedliling or administrative issues

1

or emergencies that are not substantive; 3) judges can only have ex-
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parte communieations that deal with scheduling or administrative |
issues or emergencies that are not substantive if the judge a)
reasonably believes that no party will gain a procedural or tactical
advantage as a result of the ex-parte commumcatlon b) makes
prov1s1on promptly to not1fy all other part1es of the substance of the
ex-parte commumcatlon and; c) allows an opportunity to respond.
Perhaps the most important rule rega;'ding ex-parte requests is the |

ethical obligation created by Rule 3.3(d) SCRPC: “In an ex parte

proceeding, a lawyer- shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an
informed decision, whether or not the facts are adverse” (emphas1s
added) This rule creates an ethlcal obligation for counsel seeking
ex-parte relief to provide the court all material facts known to the
lawyer, not Just the material facts that support the chent s request
While no reported South Carohna case involves an attorney’s failure
to comply with this rule, attorneys in other states have been
subjeeted to discipline based on violation of this rule. See eg., Inre

Arabza 283 Kan. 851, 156 P.3d 652 (2007); Iowa Supreme Court

Attorney Dlsczphnaru Bd. v. Gottschalk 729 N. W 2d 812 (lowa
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2007 ); Reciprocal Discipline of Page, 326 Or. 572, 955 P.2d 239

(1998); Matter of Black, 262 Kan. 825, 941 P.2d 1380 (1997).

The‘Defendants were served on Ndvember 18, 2013, but'fajled to
consent to the removal filed by Mr. Finkel on December 13 2013..
Mr. Finkel has comm1tted fraud on the court in his Notice of
Removal. Deadlines for removal cannot be extended by agreement of
the parties or even by order of court. The deadlines are
jurisdictional. That is, if /fhey are not satisﬁed, the court vdoes not
have jurisdiction to hear the case. The Defendants’ Notice Aof
Removal was defective eecause it did not include the consent of all

~ of the codefendants i ina tlmely manner.

In State v. Columbia RV Gas & Elec 112 S.C. 528, 537 100 S.E.

355, 357 (1919) (stating that upon remand it is the duty of the state
court to proceed as if no removal had been attempted).Public
officials can be sued for a variety of reasons, ranging from land use
demsmns to denymg or revoking a license. Increasmgly, plamtlffs
are alleglng €x parte commumcatlons" to support their lawsuits.
They are claiming j:hese communications show a lack of impartiality

and fairness in the official's decision making process.
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II. DID THE TRIAL JUDGE ERR IN RULING THAT THE DEFENDANT
DIDVN OT HAVE TO FILE IN STATE COURT AFTER REMAND EVEN IF

THE DEFENDANT DID NOT FILE A TIMELY ANSWER IN STATE OR
FEDERAL COURT?

The Defendants were served a Complaint oh November 13, 2013.(R. pagé 24) The
Defendant, LaSalle Banﬁk filed a Notice of Reméval to Fedéral Courton December.
13, 2013, which was on the 30"‘ day after receipt of service.(R. Pagé- 19). The -
Defendants time ,tb answer in .Federal Court was 20 déys which made his answer
untimely in Federal Court (17 Days Late). The Defendants filed a late answer in
Federal Court on November 20, 2013. The Defendants filed an Amended Answer
on Dece’f,nbe‘r 20, 2013. (R. Page 45) Pursuant to Rule 15 of thé FRCP, you have 21
days to .ﬁle an Amended Answer without pefmission from the Court. He did not
file for an Enlargement of Time to file a late answer. The Defendant nevef
answered the complaiknt in State Cburt until December 1, 2014, after a Défault
Judgment was filed by the Plaintiff. (R. Page 511.) The Defendant filed a Second
Amended Answer in State Codrt on December 1, 2014, which is the first answer
filed in State Court which- Was qntimely without requesting an enlargemént of

time or permission from the Court. (R. Page 57).

18
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. Mr. Wayne Capell, Lee County Treasurer and Lee County Planmng and
Zoning were served on November 13, 2013 but faﬂed to answer in a

tlmely manner.(R. Page 427).

Rule 81 of the SCRCP states:

(c) REMOVED ACTIONS.

._(1) Applicability. These rules apply toa ciiril action after it is

removed from a state court. ’

‘(2) Further Pleddiné. After removal, repleading is upnecessary
. unles_s the court orders it. A defendant who did not answer

before removal must answer or present other defenses or

‘objectlons under these rules within the longest of these

periods: |

(A) 21 days after rece1v1ng—-through service or othervmse—a

copy of the 1n1t1a.1 pleading statlng the claJm for relief;

(B) 21 days after being served thh the summons for an

initial pleading (.)n.ﬁle, at the time of service; or |

(C) 7 days after the notice of removal is filed.

19
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In Lawton Limehouse, Sr., Respondent, v .Paul H. Hulsey and
The Hulsey Litigation Group, LLC, Appellants the South

Carolina Court of Appeals states:

In order to find the August 29 answer was timely Husley urges this
court to adopf a rule that the thirty-day time period in which to
answer starts over upon remand. We are not inclined to adopt such

a rule.

Rule 12(a), SCRCP, provides: "A defendant shall serve his answer
within 30 days after the service of the complaint upbn him[]...."
However, federal rules provide "[a] defenciaﬁt who did not answer [in
state court] before removal must answer . . within the longest of . .
" (A) twenty days after being served or otherwise receiving the
initial pleading or (B) vmthln five days after notice of removal is ﬁled

Rule 81(c)(2), FRCP.

In this case, Hulsey removed fourteen days after being served.
- Thus, although under Rule 12(a), SCRCP, he was entitled to
another sixteen days to answer, by choosing to remove the case to

federal court, he Willfuily subjected himself to the shortened time
| | 20

- 20



133

period of Rule 81(c)(2), FRCP - proViding he must answer within six
days (twenty days after being served). However, in the seventy-six
daysbetween removal and the‘ entry of remand, Husley neglected to

answer.

~ Initially, we find no authority in this state to support the position

that a removing party is entitled to a fresh thirty days to answer a
complaint upon remand. Ne1ther d1d the trial court. Rather, looklng
at both the federal rules and state rules, in the exceptlonally rare
circumstance in which a case would be r_emanded to the state court
before an answer was due pursuant to Federal Rule 81(c)(2), a plam
read.lng of South Carolina Rule 12(a) would requ1re an answer
within thirty days of service. However, seemingly giving Hulsey the

benefit of the doubt, the tnal court determmed that because the

~ state court is to proceed as if no removal had been attempted

removal to federal court tolls the thirty day time period and

therefore upon remand Hulsey should be allowed the remainder of

any unexpired time See State v. Columbia Ry., Gas & Elec., 112
. N

S.C. 528, 537, 100 S.E. 355, 357 (1919} (stating that upon remand

/
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it is the duty of the state court to proceed as if no removal had been

attempted).

In this case, because Hulse& failed to answer under the plain
reading of eithér Rule 12(a), SCRCP, or Rule 81(c)‘(2), FRCP; or
under the more liberal approach provided by .the trial court, it is of
no cohsequence which approach we would adopt. Therefore, we are
not occasioned to opine on the more acceptable method. It suffices
that we find no indication that a party is entitled to a fresh thirty-
day ‘pe_riod upon remand. Accordingly, we are disinclined to adopt a
rule allowing the same. Such action is not the province of this

court, but that of our legislature or supreme court.
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CONCLUSION

The Defendénts were éervcd on November 13, 2013. The
Respondent, LaSalle Bank filed a Notice of Removal tb Federal
Courf on December 13, 20 13, which was on the 30t day after
recéipt of service. The Defendants’ time to answer in Federal Court

was 20 days which made his answer untimely in Federal Court (17

Days Late). The Defendants filed a late answer inAFederal Court on

November 20, 2013. The Defendants_ﬁled an Amended Answer on

December 20, 2013. Pursuant to Rule 15 of the FRCP, you have 21

- days to file an Amended Answer without permission from the

Court. The Respondents did not file for an Enlargement of Time to
file a late answer. The Respondent, LaSalle Bank, never answered
the 'complaint in S_tate Court until Décefnber 1, 2014, after a
Default Judgment was filed by the Appellant. The Respondent,
LaSalle Bank, filed a Second Amended Answer in State Court on
Deéember 1, 2014, which is the first answer filed in State Court -
which was untimely without requesting an enlargement of .t‘ime or
permission from the Coﬁrt.

Judge Pieper in Lawton Limehouse, Sr., Respondent, v. Paul H.
Hulsey and The Hulsey Litigation Group, LLC, Petitioners. analyied

the threshold question of when the "30” day time period for the

defendantsv to file an answer began to run and what effect the
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removal of the case and its subéequent remand had on that time
- period." Noting fhat this issue wasla matter of first impression in
this state, Judge Piepér ruied that nny unexpired portion of the
thirty-day time period to answer was tolled during the time thé '
case was removed to federal court.

Also, the March 30, 2016, exparte hearing was held without
the Appellant present. The Appellant notified the court that she -
was admitted into the hospital. The Appellant gave the court
evidence that she was in the hospital thg day of the hearing: The
Appéllant believes that her due process was violated.

For the aboye reasons, the Appellant respectfully requests
that the Court reverses the decision and the Appeﬂant is granted
the relief prayed for in her original complaint and a Default

Judgment is grantcd against the Defendants.

Laura Toney
P.O. Box 722
Bishopville, SC 29010 .

(803) 459-6006
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