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STATEMENT OF THE ISSURS ON APPEAL
L. Dd the Appellant file a timely notice of appeal from the order uf the circuit court?

I Did the Appellant fail to preserve any grounds to appeal due to Appellant’s failure to
file a Rule. 59 mation to reconsider the order of the cireuit court?

Ll {)id the Appellarit fail 1o présefve any giounds to appeal by failing to argire them
before the circuit.court?

V. Did the Appellant fail to presecve any grovnds to appeal by making shert conclusory
statements without supporting authority?

V. 1id the trial gourt conumit reversible error by failing to dismiss the charge of
domestic violence pursuant to an alleged violation of 3.€. Code Ann. § 16-25-70
{2015) where only ong party was charged with 4 cvinie involving demestic viclence?
VI, Did the trial eowt commit reversible error in the instructiof given to the juiry?
STATEMENT OF THE CASEK
Stortly after 1:00 am on March 9, .’.-2'{) 135 officers with the City of Rock Hill Police
‘Department responded te a call for service at 2743 Round Hill Court Rock [hill; South Carolina,
Following an investigatior, Appellant was charged with Criminal Doiestic Violence 1% offense
and two counts of Assault ind Battery 3 degree by arrest warrants issued by a Munieipat
Recorder with. the City of Rock Hill I&dtmi.cipa} Court ont Mareh 11, 2015, Following his arvest
Appellant, Tho case proceeded {6 g jury trial en Qetober 8, 2015 and the Appcliant was found
guilty on ali three charges. Appe.lla"ni was senteneed to thirty (30) days or a fineof $500 on each
charge. On October 16, 2015 Appeltant {pro se} filed an uncaptioned documenit which stated the
grovinds for the appeal with the City of Rock Hill Municipal Court. On Qotober 19, 2015 the

Public Defender filed a Notice of Appeal with the City of Rock Hill Municipal Courf. On
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October: 19, 2015 Appellant himself (pro-se) filed another Notice of Appeal. The trial cont’s
Return to Appeal was filed on York County Clesk of Court on March 15, 2016,

Appellant’s appeal was heard. by the Honorable John €, Hayes, I, on November 7,
2016. By Form 4 order dated Navember 7, 2016 and filed November 8, 2016, Tudgs Hayes
dismissed the appeal.

On Pecember 12, 2106, Appellant filed a Notice of Appeal from fhe rulings of the circuit
court.

STATEMENT OF FACTS

Cify of Rock Hill Police Department responded o a call for serviee at 2743 Round Hill Cowrt in
the. City of Rock Hill, South Carolina. Officer spoke-with Shaguita, Frazicr whiy was erying and
Appellant kad left the seene prior fo the officers’ arrival in a white Audi. Officer Beach testified
that Ms. Frazier was obviansly upset , shaking, distraught, drawn face, very agliated. Obviously
something had just happened. I fiied 1o calnyher [Ms, Frazier] down, get herto bicath, (ROA,
__) Offieer'Beach went on to testify that an aliercation had occurred between Ms. Frazier and
the Appellant; Tollowing a.dispute regarding the exchiange of their children,

The victim, Shaquita Frazier testified that the Appellant.is the father of her {wo childred
and that ke suddenly brought them fram Concord, North Carclina to her'home in Roek Hill at
dbout 1:00 in the fnorniny. Ms. Frazier testified that duiing the dispute dbout the child exchange
{hat Appellant pulled her mother to the floor and then jerked her outside by her hait, Gnee

outside “he canie after me and Iended up on the groand with him kicking and hitting me. My
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sister ran down front upstairs and [the] Appellant pushed iny sister’s face against the wall. Ha
said he was going to get a gun and kill all of them.”™ (ROA, )
Alsenia Frazier the sisfer of Shaquita Frawier testified fhat she Hved with her gister and.

was asleep upstairs when she heard noise. I carne downstairs, Appellant had mom by the neck

saying something in her ear. e pushedme. T go get [the] phione. My sister is i the street,

broken hand so Toould not fight” (ROA, )

Patricia Brown testificd that she was the mother of both Abvania and Shaquita.and was
visiting from California. Pateicia Brown testified that *When Shaquita asked [Appellant] why he
was dropping off the kids so late, T jumped off the sofa and got between them. He {Appeliant]
elbow pindred me against the door and slammed me {o the Tloor. Shaguila went 1o him and ke
pulled her brajd-and ;2)‘1.11 ato the yard, 'moon the floorin shock and asleep (sic). Alvania.ran
doven stairs. He [Appeilant] at the door, swung at and hit her and chipped the wall paint an the
wall. Shaquita was in.a fetal pesition. T said “stop hitting her’. He [Appellant] sheved me again.

The City then presented video from the officer’s patrol vehicle which was redated by
consent. Following the presentation of the video the City rested.

The Public Detfender presented the defense vase. The Defendant and two witnesses

estified regatding their acesust of the ineident,

Appellant testified that be was the father of the childrer and he was dropping them off at

their mam’s because she refused to meet him, Appellant testified that he did push Patricia

and that he was defending himself.
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Nakoishe Barnette testified that she and her son were in the: car when the Appellant
retrned his children to Shaquita Frazier. Mz, Barnette testified that Shaquita and her mother
aftacked Appeliant and that Appellant shoved Patricia Brows but that hie did not assault anyone.

Jackobe McCall testified that he was the seventeen years old and the son of Ms. Walker.
Hi testified that Shaquita and Appellant wete talking. He laid down In the car and heard a Joud
pop. “They stasted fighting” and he gotout of the car. Mr. MeCall stated the everyone was
fusting bir [Appellant] and {hat the Apellant was backing away from the house. Mr. McCall
also testified that he picked up Shequita Frazict after she fell.

The defonse rested their case and each.side made closing atguments.. The couit chisrged
the jury and the case was subsmitted o the jury to deliberate. At some point in time during the
deliberations the jury notified the court that it héd a Guesiion. The question was “Is the
relationghip the only differensc between Assault and CI¥V? The court replied basically yes and
recharged bath.the Assault and Battery and the CIOV stututes. The jury resumed their
deliberations and found the Appellant guilty on all charges {Crifinal Domestic. Yiolenee 1%

offense dnd two gounts of Assault and Battery 39 degree).
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with the Clerk-of Coousg for the South Carolina Court of Appeals indicaies that the certified letter
'.Gcmi;afi-niing the notice of appeal that was mailed to the Respondent was postorarked December 12,
2016. Appellant did hot serve proofof his notice of appeal on Regpondent until December 29,
2016, The service of the uohcc of appeal was not timely and the faet that the natice of appeal
was sent by mail cantiot expand the time for proper service, “Rule 6(e), SCRCP, does not

provide an additional five days to file a notice of ntent 1o appeal.” Witzip v. Witzig, 325 8.C..

363, 479 8.E.2d 297,299 (Ct. App. 1996),

Soutl Carolina. Appellate Coutt Rule 203(b)(1) provides that in appeals from the Coust of
Common Pleas that “[a] notice of sppeal shall be served on all respondents within thivty {30)
days after receipt of written notice of endey of the order or judgment™ Ruke 203, SCACR.

Rule 203(b), SCACR, reijuites s party to serve his notice of appeal mchm thirty days
after receiving writtennotice of the entry of a final order or judgment, and failure to do s
divests this couit of subject matier jurisdiction and results in dismissal of the appeal. . The
requirement of service of the nitise of appeal 1§ jurisdictional, Le., if a party misses thedeadtine,
the appellate court tacks jurisdiction to consider the appeal and has no aathority or diserction to
‘reseue’ the delinguent party by exfending ot ignoring the deadline for service of the notice.”

USAA Property & Casualty Tnsurance Co. v Clege, 377 8.C. 643, 651, 661 S.E.2d 791, 795

€2008) (internal citations omitted).

The Appeliant failed to serve his notice of appeal on the Respandent in conpliance with
the time restrictions of Rule 203, SCACR and as. éuéhrﬂzﬂfs miattey should be dismissed for lack of
juiisdiction. “Service of the notice of infent to appeal is a jurisdictional reguirement, and this

Court has.no authority 1o extend or expand the tive in which the notice of intent to appeal must:

Be-served:™ Mears v. Mears, 287:8.C, 168, 169, 337 8.2.2d 206, 207 (1985).
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iL APPELLANT FAILED PRESERVE ANY GROUNDS T APPEAL DUE TO
APPELLANT'S FAILURE TO FILE A RULE 3% MOTION TO RECONSIDER
THE RULING OF THE CIRCUT COURT & FAILING TO ARGUE THEM
BEFORE THE CIRCUIT COURT
Appeilant’s appeal was heard by the Honorable John C. Hayes, I, on Noyember 7,
2016, A Form .4 order dismissing theappeal was issued by Judgs Hayes on November 7, 2016 '
and filed witlythe York Cownty Clerk of Court on November 8, 2016,
“Wher a irial cowt does not explisitlyrule oit an arguinient raised, and the appellant
makes ne Rule 59(&), SCRCP, motion to obtain a ruling, the appellate court may not address the

issue.® Smithv. NCCT, fne., 631.5B.2d 268, 274,369 S.C. 236 (Ct, App. 2006).

Appeliant failed 1o make any substantive asgument before Judge Hayes tiat would fornt a
basis to overtiin liis convistions. (ROA, ) Appellant™s argument to the ¢ir¢uit court consisted
of his recounting and relating to the circuit court the factual matters of the cage qud requesting
the circuit court substilute Appellant’s view of the facts in licu of the juiy’s. (ROA, )
Appcllant never atgned how South Caroling Code-of Laws Seetion 16-25-70 fotrhs 4 basis for
dismissal of his charges, how the fuilure to disqualify a juror prejudiced his case or how: the trial
courl’s jury eharge and answer to-the jury question was not-propet before Judge Hiyes,
As-smni:n.g. that Appellant did make a substantive argument before the cireuit court sitling as a
.a}ma-ﬁate court, he cantiot present that issué foi-the first tie: to the Cowrt of Appeals that was not
raised and divectly ruled on by the cirouit court.

“The cireuit court hag the authority o hear motonsto alter or amend the judgment ‘when
it sifs i an appeliate vapacity, and these motions are tequired i order to preserve issues for

further fevieve by the Court of Appeals of the Supretne Ceust in cases where the circuit ot

fails to address an.issue mised by = paity.” City of Rock Fill v: Suchenskd, 374 S.C. 12, 646

S.E.2d 879, 880 (2007).
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AppeHant failed fo present any substantive legal Issue on appeal to the ciroujt court.
Assuming that he did, Appellant faled 1o pieseive any issuesin this matter when he failed to- file
a Rule 59(¢) motion to oblain a ruling from the gircuit court, His appeal to this Coust raises
issnes never presented to and ruled apon by the cirouit court. The issues Appellant raises now
are not preserved for firther review by the Court of Appeéls as this Codrt canitol detetraine error
regiiding an issise not addressed by the giveunit court. “Ht is axioniatic that an issue cannot be
raised for the first tinie on dppeal, but must have been raised o and roled upon by the circuit

coprt to bo preserved for-appeliate review.” Sullivan v.:Brown (In re Estate of Kavy, 418 S.C.

400, 421, 79%.S.E.2d 997, 918 (Ct. App. 2016).

NI APPELLANT FAILED PRESERVE ANV GROUNDS TO APPEAL BY
MAKING SHORT CONCLUSORY STATEMENTS IN HIS BRIEF

Appeltant’s arguments in ks beief consist of three assignments of error. Each assignment
of erroris atgued in a one sentenwe paragraph. The entire argument is a half of one page. None
of the assignments of error were ever argued before or ruled on by the circuit.court. Hach
paragraph is nothing more than the piecing togethier of disjoiuted fragroents of infornmation,

Appellant’s assignment of errei niaber one (disniissal based on South Carolitia Code of
Laws sectiqn 16-25-70) was ngver addrassed by cither the naicipal court in the municipal
couit’s return ar before the cirouil court en appeal. Appellant makes no argument how 16-25-70
applics to his case.

Appellant’s assigimnent of error numbet two (Fatlure to disqualify a juror) was never
addressed by gither the munieipal court in the munieipal conrt’s et or before the cirouit.court
onappeal. Appellant’s-fails to argue how his casewas prejudiced by the faittwe to disquadify the

jixx.m- hy the trial court.
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Appellaat’s assignment of error number three (court’s jury insiruction was not natrowly
tatlored) was never argucd before the oircuit cowrt.

considered by the appeliate coutt. In Brown v, Theos, 526'S:E.2d 232, 338 5.C. 365

(CtiApp. 1999) we held that = one sentence paragraph raised in an appellant's brief was

insufficient to préserve the issue for appeal.” Glasscoek. Iric. v. US Fidelity-& Guar., 348 S.C.

76, 81, 557 S.E2d.689 (Ct. App. 2001) (intemal citations omitted).

Appellant has failed to preserve any issue for appeal by making any substantive arguinent
on.appeal to eithet inifially the civeuit court (sitting 45 an appellate cowrt) or this Court.
Appellant provides na analysis on any of the threeassignments of error sontained in his briel,
“An issue 18 deemed abandoned and will not be considered on, appeal if the: argument is raised dfy
& brief but not supported by atthority. Short, conelusoty statements made without supporting
agthority d@re deemed abandoned on appeal and therefore not preseuted for review.” Robett

Palmer v. State of South Caroling, Horty Connty and David Weaver, Op. No. 5841 (8.C.Ct.App.

filed Lepril 17, 2019) {(Shearouss A&dv.8h. No. 16 at §, 14},

B. The Law of the Case Doctring

Appeltant: filed three notices of appeal with the nianicipal court in this matter. The first
notice of appeal was fifed with the municipal court by the Appeliart (Pro Se) on his own behalf
on October 16, 2015, As to the first netice of appeal the municipal court return states

“Disfendant has stated no legal claims upon which-relief can be granted.™ (ROA, )
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The second nofice of appeal was filed with the mutﬁeipgl caurt by the Public Defender an
‘behalf of the Appellant on October 19, 2015, The second notice of appeal posits two allegations
of error. The frst allogation of egror was the:failure to disrhiss the charges based on South
narrowly tailor the court’s respense to the jury question. As to first alleged error in the sscond
notice of dppeal the municipal court return states “the deférdant has stated no legal cldiras upon
which relief can be granted.” (ROA, _ )

The third iotiee of appeal was filed with the municipal court'by the Appellant (Pro S¢) an
Tis-own behalf on Getober 19, 2015, Asto the third notice of appeal e municipal court return
states “the defendant has stated no legal claims upon which relief can be granted.” (ROA, _ )

Appellant hever made any request to either the muiieipal court or the circuit covtt to.
request the mumicipal court to #ddréss the issues raised in his three notices of appeal that the
objedtion to the reluin filed by the municipal court that the yeturn failed to adequately address his
allegations of erross contained in the three appeals Appellant filed.

“Under. the law-of-the~casc docttine, 4 party is preciuded from relitigating, afteran
appeal, nattérs that were either fiot rdised on appeal, but should have been, orraised on appeal,
but expressly rejected by the appeliate court. €.J1.S. Appeal & Error § 991 (2008); see also

Bakala v, Bakaly, 352 8.C. 612, 576 5.E.2d 156 (2003) (helding that a family conrt judge could

net overrule the prior unappealed aeder of anctherfatiily court judge because it had begome law

of the case); Inre: Mornison, 321 8.C. 370 n. 2, 468 3.E.2d 651 n. 2 (1996) (noting that an

unappealed raling becomes the law of the case and precludes furiher consideration of the issuc

on appeal).” Judy v, Martin, 381 S.C. 455, 674 S.E.2d 151, 153 (S.£. 2009).

10
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Thelaw of the case doctrine also applies to intermdediate appeals. In City of Coluiubia v,
Ervin, 330 8.C. 516, 500 S.E.24d 485 (1998) the South Cardlina Supreme Court found that the
Court of Appeals should not have addressed an issue where during the appeal from a municipal
court DUL conviction the Appellant did vot raise the issuc to the citouit courl. “An fesug not

raised by exception to an infermediate appellate court cannot be raised for the first time in the

674 {Ct. App. 1999) whete the Cowrt of Appeals declined to address the appeﬂar;t" s argument
regardirig the compiitation of the average wegkly wage. “We do not address this arpument
because [ Appellant] did not make this argument. to the civcuif eowrt, An issue not raised in an
intermediate appeal cannot be considered in a subsequent appeal.” Id, at 328,

The Jaw of the case doctrine applies in this matier as Appellant has failed to preserve any
issuc on appeal. Appellant never objected to the mumicipal court return finding that several
{ssues of alleged eiror failed 1o state legal claints upon which relief could be granjed. Moreaver,
Appellant never argued or raised any isues now raised it this Coust in his argirnent before the
citeuit cowrt. (ROA, ) This Court shiould decline to address. A;épelimat?:s argunmenty thal were
not raised of riled on by the municipal cowet, This Court should decline to address Appellant’s
arguments that wore rejected by the municipal .court in the refurd to the appesl. Likewise, this
Ceurt should decline to address Appellant’s arguments that were not raised or roled on by the

cireunit court.

11
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IV,  FHE TRIAL COURT PROPERLY DECLINED TO DISMISS THE CHARGE
OF CRIMINAL DOMESTIC VIOLENCE BASED ON AN ALLEGED

ARRESTING OFFICER

South Caroling Cods of Laws section 16-25-70 provides that “[{}f a law enforcerment
afficer tecefves conflicting comydaints of domestic ar family violence from two or mote
household members- involving an incident of domestic or family vielence, the officer must
evaluate each complaint sepatately to. determine who was the primary aggressor. If the offiesr
determines that one person was the primary physical aggressor, the officer must ot arrest the
other pexson accused of having committed domestic or family violenve” 8.C, Cade of Laws §
16-25-70 (D) (2015).

Appellant argued before the municips] cowrt that the arresting officer had failed to
comply with subseution D) of 16-25-70 and that his change of criminal domestic violence should
b dismissed. However, 16-25-70 (D) does not provide any ground for relict. Also, 16-25-70
(D) only applies when a law enforcement offices reveives conflicting information from two ox
more household members.. I this casc the Appellant bad left the scene before the city officers
grrived at the victim’s residence. The reports received by the officers at the scene were
consistent that Appellant had assaulted all three individuals at the residence; inchading the
mother of his children which resulted to one chaige for eriminal domestic ¥ioletico and twa
charges of assault aud battery. (RQA, ). No conflicting reports where ever received in. this
Also, the arrest of the Appellant in this matter was based on three d@rest- wariants issued by a

neritra] and detached city recorder as such Appellant cannot rety on 16-25-70 for a remedy.

demestie violence gharge absent a statutory provision providing fo¥ dismissal as a reinedy. The
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South Carcling Jegislature provided in 16-25-70 (G *[wfhen two ormore household members
are charged with a crime involving damesiie or family violence arising from the same incident
and the court finds that onc parcty was the primiary aggressor pursuant to this section, the court, if
appropriate, yoay dismiss charges against the other party or parties. ,” 8.C. Code of Laws 8 16-
25-70 () (2015). The legislature provided a reimedy where tvo patties are charged with a.
domestic violence offense, however, they chonse notto provide any femedy for a violation.
where qnly one party is charged, nor did they provide g remedy for a vielation of 16-25-70 (D).
South Careling ¢otrts have “held on anumber of occasions that violations of procedurs go to the
weight, rather than the admissibility of evidence, Moreover, exclusion [of evidence] is typically
reserved for constitutional violations. Exclusion of evidence should be linited to violativns of
constitutional rights and not ta statutory violdtions, at least where the defendant cannot
demonsirate prejudiee at-trial resulting from the faiture to follow statutory procedures.™ State v
©Qdom, 382, S.C. 144, 152, 676 S'E:24d 124, 128 (2009) (irternal citations omitied),

V. THE TRIAL COURY PROPERLY CHARGED THE JURY ON CRIMINAL

DOMESTIC VIOLENCE AND ASSUALT AND BATTERY IN RESPONSE TO
A QUESTION BY THE JURY

During jury deliberations a question aross regarding the difference between assault and
battery aue_i domestic violence and the jury notified the court that it had a .question. The question
was “Is the telationship the eily differcios betwveen Assault and CDVY™ The cﬁm’:t. replied
basically yes and recharged both simiple assault and baitery and demestic vidlence. The jury
sesumed their deliberations and found the Appellant guilty on all charges {Criminal Domestic.
Vielence 18t offense and two connts of Assault and Battery 3rd degree).

Appeliant argoes that the lrial court did not narrowly tailor the response to the jury®s

question. Appellant alleges thal the trial eourt ermed by “responding affirmatively to the jury

13
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question of whether assault and battery invthe:thixd degree proseribed essentially the same
defendant and victim.” This argamient nyakes b sense in. this ease. The issue of assault aid
battery in the first degree was never presented to the court or the jury in this matter. The
municipal cowrt replied to the jury’s question by vecharging both stmple assaultand battery and
criminal domeatic violence. The couft property answered the juty’s question o define what the
differerice was between the charges of assault and battery and domestic violence,

“Genetally, the trial judge is required to charge only Sieeurrent and correct law of South

Cuvoling.” State v. Adkins, 353 8.C. 312, 317, 577 8.E.2d. 46D (Ct. App. 2003). “A jwy charge

is cortect 4f, when the charge fs read as a'whole, it containg the correct definition and-adequately
covers the law.”* Id.at 318, “Ajuty chatge which is substantially correct and covers the law
does not require reversal. To warrant reversal, a trial judpe’s refiisal to give a reguested cluirge
must be both crroneous and prejudicidl to the defendant™ Id, at 319,

Appeliant did not object or provide any proposed jury charges in his vase under Rule:20(b) of
the Seuth Carolina Rules of Criminal Procedure in response to the jury’s question. “Failure to
abject in accordance with this vule shall constitute a waiver of objection,” Rule 20(b},
SCRCrimP. The failure to request an instruction when the tial court gives counsel the
apportunity to eall sttention to auy emission. in the charge canstitutes a waiver of any right ta

eomplain an appeal of the alleged ervor, Stafev. Steadiian, 357 §,C. 528, 186 S.E.2d 712

(1972). Appellant makes no-clear argument as to what was objecticitable: about-the trial courts
response to the jury question. Appelfant did not, provide the trial eourt with any proposed
dlternative instruction and f&ils to argue of demonstrate how the trial court's response to the

Jury’s question prejudiced him.
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CONCLUSION
For afl the foregoing reasons, the Responderit respeatfully subsiits that the
dscision of the cireuit cowt sustaining Appellant®s cenwviction should be affirmed.

Respectfully submitted,

Apiil 26, 2019 A A

‘Chirstophet B, A. Barton.
Senjor City Solicifor

5.C. Bar'No. 65261

201 E. Main St., 3 Floor

Rock Hill, Scuth Carcling 29730
(803) 329-5619
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