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- STATEMENT OF ISSUE ON APPEAL
Did the trial court co@it rei_xérsible’ error by4 admitting .improper lay witness dpir}iojﬁ
testimony as to the miles per hour speed lay witnésses believéd Appellant’s boat was travélipg at
the‘ time of the fatal collision‘wh'en the lay .witnesses lacked the'necessary skills, trgining, and

experience to accurately estimate the speed of Appellant’s boat at night?




- STATEMENT OF THE CASE

On September 11, 2014, the Clarendon County Grand Jury indicted Appellant Chad
Morris for one count of reckless homicide by operation ofl_a boat and one count of failure of a
water craft operator to render assistance in an accident Aresultlng in death. R. 623-624.
On July ll 15, 2016 Appellant proceeded to trial before the Honorable Roger Young and a
Jury. R. 1. Shaun Kent represented Appellant, and Ass1stant Solicitor Chris Durant represented the -
State. The jury found Appellant not guilty of reckless homicide by operat_ion of a boat, but guilty of
the lesser included offense of neglect-homicide by ‘operait.ion of a boat and guilty of failing to render
assistance in an accident resultiné« in deatli. R. 601, 1. 2l -R. 602, 1. l3. The trial court sentenced
~ Appellant to five years imprisonment on the failure to render assistance charge alnd thirty d,.ays on

‘the negligent homicide conviction. R. 622, 1. 1-12.




- STANDARD OF REVIEW

This court w111 not dlsturb the 01rcu1t court's admlss1b1hty tieterm1nat10ns absent a
preJud1c1a1 abuse of dlSCI'etIOIl State \Z Adkms 353 S C.312, 326 577 S.E.2d 460, 468 (Ct App.
2003). “An abuse of d1scret10n ar1ses from an error of law or a factual conclusion that is w1thout
ev1dent1ary support ? State v. [rzck 344 S.C. 460 464, 545 S.E.2d 282 284 (2001). To show
preJudlce the appellant must demonstrate ‘a reasonable probablhty the Jurys Verdlct was
influenced by the challenged ev1dence or the lack thereof ? erlds V. Reg’l Med Crr.

Orangeburg,363.S.C. 19 26,609 S.E.2d 506 509 (2005)



ARGUMENT
Did the trial court commit reversible error by. admitting improper lay witness
opinion testimony as to the miles per hour speed lay witnesses believed Appellant’s boat
was traveling at the time of the fatal collision when the lay witnesses lacked the necessary
skills, training, and experience to accurately estimate the speed of Appellant’s boat at
night? ' o

s

\Relevant Facts

Appellant s convictions stem from a fatal boatlng accident on Lake Marion that’ occurred_
in the early morning hours of July4 2014. R. 30, 1. 13 —R. 36, 1. 15. That nlght Appellant was
driving a bass boat on Lake Marion in Clarendon County. Id.. His. fnends, Jess1ca Long and
Frank Card were r1d1ng with him in the boat. R. 420, 1. 1 — R. 423, 1. 7., Other friends of
Appellant, Gregg Mains and his w1fe Lori Puckett, were followmg Appellant in the1r boat. Id

At approx1mately 12:30 a.m. Appellant s boat was heading away from area known as
Scarborough’s landing. R. 343, 1. 25 R. 345,1. 16. Hailey Bordeaux Stephen Stafford, Justm
Cromer, and Caroline Cromer were alsoon Lake Marion that night in-Stafford’s bass boat. R. 59,
1. 22 - 123, 1. 25! The group of friendls had planned a‘lake weekend at Crorner’s jake house.
Earlier in the night, after consuming several beers the Cromers, Stafford, and Bordeau_x decided -
to put Cromer’s boat in the water. Id. |

At thev time of the collision, Cromer’s boat wa; floating -in the mlddle of the lake with
'their engine off. R. 66, 1. 1 — R. 67, 1. 21. Those in Appellant’s boat claimed Cromet’s boat’s
nighttime running lights were off. R. 535, . 22 - R 539, 1. 8. - ~.Appellant’s', bass boat struck in
the' right front bow of Cromer’s boat. ld. Cafoline Cromer, Justin Cromer, and Stafford were all
thrown from the boat.. Bordeaux wao -not and ttagically snétained fatal blunt force. trauma ‘
injuries to her head. R. 292, 1. 23 ~R. 293, 1.4,

¢



Aphellant stopped his_ boat immediately after the collision.. R 535,. . 22 — R. 543, l 16.
Someone in Appellant’s boat, most likely Jessica Long, and those from Cromer’s boat began
exchanging rectiminations, each blaming the other for the collision. R. 178, 1. 5 — R. 181, 1. 24.
After a few minutes at the collision scene, Appellant — fearing that his boat was damaged and
taking on water — left the area and headed toWards the nearest known sandv bar near Long’s
family’s lake house. R. 538, 1. 25— R. 539, 1. 8. ,_ |

By the time Appellant left, other boats had arrived at the accident and were assisting with
Bordeaux’s treatment. R. 535, 1. 22 — R.‘543,l. 16. Several people who were on nearby docks
.also drove their boats to the collision scene andattempted render aid. Bordeaux was taken in
pontoon boat to a nearby boat landing- where emergehcy medical technicians began‘ CPR. R.
205,1.2-265,1. 7.

While Appellant was consulting with a member of Long’s family about the accident, a
game warden drove by in hie boat. R 539, 11. 6 - 24 The vt/arden initially drove past the area,
but eventllally saw people oh the lake.shore attempting to get his attention and pulled around to
meet with Appellant. Id. After ehecking on the condition of his boat, Appellant followed the
DNR officer to a nearby boat landing. R. 539, 1. 16 - R.541,1.7.

Appellant passed two ﬁel‘dl sobriety tests and Voluntarily answered all of law
enforcement’s questions. R 429,1. 6 —R. 430 l 1. Appellant was adamant that he did not see
Cromer’s boat and that Cromer’s boat did not have its nighttime runmng lights on. R.538,11. 1 -
22. Appellant estimated he was traveling approximately twenty miles per hour at the time of the
collisioh; R. 542; 11. l6 -22. _‘Appellant explainecl that he stayed at the aecident s'cehe follewing

the collision in an effort to render aid, but that he left after the people from Cromer’s boat started




threatening him and because he feared that his boat was damaged in the collision. R. 544, 1. 3 —

R. 545,1. 15.

Anbellant’s Trial

| At trial the State averred that Petitioner acted recklessly, not merély negligently, then
driving his boat at a high rate of speed on the night of the incident. R. 48; 1.12-R. 53, L 8. The
State alleged that Appellant failed to render aid and provide insurance information as required by
léw. Id. The State. further éontended that Appellant’s failure to remain in the area after the
collision manifested _aﬁ indifferenc‘e.to huﬁm and to the conseciuences of his actions. /d.

The defenée coﬁ’n.teredbthat Appellant was— at the most — negligent. The defeﬁse afgued
exténsively that, unlike roads, thére is no speed limit on Lake Marion. R. 53, 1. 10 -— R. 58, 1. 1.
Fufther, the defense argued that Appellént discharged his duties under the law.by stopping after
the collision and that Appellant only left oﬁce help arrived for Cromer’s boat and beciause
AAp‘pellant feared that his boat was taking 6ﬁ Wafef. Id .‘
| The testimony of indepe_ndent witnesses (i.e. those not either in Appellant’s boat or
Bordeaux’s boat) was essential to the State’s case. Theré were several people who testified that
they witnessed the collision. De-spite it being dark at the time of the collision, many of these

“people claimed that':they were able to .acc;uratel}; estimate that Appéllant was traveling between -

~ thirty-five and sixty rﬁiles per Mhour Based solely on the sbund of the boat’s engine and the
appearance ofthelbonat.’s.trim. R.32,1. 7.“—'R. 33, L. 21; R-_, 153,1. 11 —R. 154, 1. 14.

Prior to trial,l defense counse.l objected 'to_ these Witnesses‘testifyiﬁg as to the miles per

: hour speed they believed Appellant was traveling at the time of the collision. R. 7, 1-R. 11, L

10. Defense couﬁsel reasoned that a lay witness did not have the necessary training, experience,

or skill' to visually estimate a boat’s speed at night with accuracy. Id  Defense counsel also



contended that lay witness opinion" testimony as to Appelletht’s potential speed was unduly
prejudicial and of only fngrginal _probatiye Vglue as to whether Appellant was reckless or merely
negligent because there is no legal speed limit on the lake. Id.

The Staté posited that the witn.esses}were t]ualiﬁed by virtue of having witnessed the
accident and from their own individual experiences with boats. Id.  The trial court agreed with
the State and found the following lay witnesses’ obinion testimony on the miles per hour speed
of Appellant’s boat admissible and not unfairly prejudicial. R. 40,1.9 —R. 41, 1. 12.

Jonathan Wavniék s T estimony

Waynick was standing on a friend’s dock When he first saw a boat heading towards
Scarborough’s Landing ‘abou.t ten minutes before the collision. R. 136, 1. 9 - R 139, 1. 21.
Waynick testified that, baéed on his experience with bass boats, this unknown boat was traveling
approximately forty to fifty miles per hour. /d.

~ Waynick testified that the same bass boat collided with Cromer’s stationary boat about as
the boat was returning from Scarborough’s Lancting. Tr. 199, 1. 2 — R. 145, 1. 7. He estimated
that the boat was‘going approximately the same speed it was when it passed hvim the first time.
"~ Waynick fufther bglieved_’— based on seeing Morris’ nighttime running lights — that Morris’ boat
flew roughly fifteen to twenty fegt in the air after impacting Bordeaux’s boat. /d.

Stephen Stafford’s T estimoﬁy

~ Stafford was at his family’s letke h01_iSe on the hight of the collision. S_tafford’sAfamily
owned a bass boat that he frequently drove. He was on his bass boat at the time of collision.
Stafford first saw Appellant’s ‘boat as itipassét.l him from a couple hundred yards away in the
dark. R. 31,1. 21 —R.A32, 1. 16. Stafford estirrtated, based on his experience that Appellant was

traveling at around ﬁfty to sixty miles per hour. /d.



On cross-examination, Stafford admitted thét he only saw Appellant’s boat briefly aﬁd
from a considerable distance in the‘ middlé of the night on a largely unlit lake. R. 34, 1. 23 — R.
36, 1. 15/ Stafford further conceded that he had no formal trairﬁng relating to speed visualization.
fd. Finally, Stafford reluétantly admitted that he had at ileast six beers that night and that he
could not see the shoreline of the lake sd to compare it with Appellant’s speed. Id.

- Testimony of Zanne Morris

* On the night of 'the collision Morris watched Appellant’s boat drive past him on its way

- to Scarborough’s Lénding. Morris estimated, based .on his experience pulling his children on an .
binﬂataible tube that Appella'nf was going faéter than thirty-five miles per hour. Morris couid not

| prox}ide a more exact spéed. R 153,1.15-R. 155,1.17..

Discussibn | |

The trial court erred by ruling that Waynick, Stafford, and Morris were qualified to give
lay opinion testimony on the mile per hour spéed‘ they believed.AppelilaAnt,’.s boat was traveling
either immediately‘before ér during the collision. AVSpeed calculations, as a sub-field of acéideht
reconstrucﬁdn, require a vknowledge, skill, experiencgl, training, or educationvin'.order for the
opinions tO-bc, admissible. None of theée gentlemen had the requisite background and their :
opinion testimony on the mile per hour speed of Appellant’s boat should have been rulg:d
'inadf‘nissible as improper lay \‘x-lif[ness.opiniqn testimony.

The So»uth,'C.arolina.l -Ruigs of Evidenpe allow é party to present opinion or inference
testimony regarding “an .ultimate issue to be decided by the trier of fact” if a'propef foundation
for admitting the téstimbny has been established. Rule 704, SCRE; see also State v. Ellis, 345
’ S.C. 175,.547 S.'E.2d 490 ‘(200‘1) (holding that opinion may be offered on ultimate: issue only -

where witness is otherwise qualified).



Howevér, lay witness opinion testimony is only admissible when:
[T]he witness' testimony in fhe forrvn. of opinions or inferences is
limited to those opinions or inferences which (a) are rationally
based on the perception of the witness, (b) are helpful to a clear
understanding of the witness' testimony or the determination of a
fac_'t in issue, and (c) do not require special knowledge, skill,
experience or training. ‘
Rule 701, SCRE (emphasis added). .The “perception” of a lay witness is limited to that witness’
first hand observatipns and personal~ knowledge regqrding the subjpét of his testimony. State v.
Wizliams, 321 S.C. 455, 469 S.E.2d 49 (1996)_(holding that lay witness’ opini;)n that mufder
victim may have stolen defendant’s crack cocaine prior to being killed was admissible because it
was rationally related to events that she witnessed and to her knowledge of the two men) .
An example of admissible lay witness identifications can be found in State v. Fripp, 396
SC 434, ' 721 S.E.2d 465 (Ct. App. | 2012). On appeal, Fripp challenged the trial court’s
admission of testimony from two store'emploglees ideﬁtifying him as the burglar in tﬁe store’s
surveiliance footage. = The Court ot;_ Appeals affirmed the trial coﬁrt’s .admiésion of the
employees’ testimony reasoning that the requirements éf Rule 701, SCRE, had been satisfied.
Unlike the three men in Appellant’s caée, both employees testified that they “knew
Fripp ‘very well’ and “saw him all the time.””. 396 S.C. at 438-39, 721 S.E.2d at 467. One of
fhe employees also knew Fripp through his family. Both recognized a very distinctive blue shirt
_ tha‘; they frequently saw Fripp weaf when he patronized the store he was convic.ted of
burglarizing. Furthermore, the Couijt held that the identifications were “helpful in determining a
key fa;:t in issué - whether Fripp was the person depicted on the videotape.” Id. o

In upholding the admission of the employee’s identification, the Court of Appeals

approvingly. quoted the Fourth Circuit:



[T]estimony by those who knew defendants over a period

- of time and in a variety of circumstances offers to the jury a
perspective it could not acquire in. its limited exposure to
defendants. Human featurés develop in the mind's eye over
time. These witnesses had intéracted with defendants in a
way the jury could not, and in natural settings that gave
them a greater appreciation of défendants' normal
appearance. Thus, their testimony provided the jury with -
the opinion of those whose exposure was not limited to-
three days in a sterile courtroom setting.

This fuller perspective is especially helpful where, as here,
the photographs used for identification are less than clear.

- Fripp, 396 S.C. at 440; 721 SE2d at‘ 468 quoting VU.S. v. Allen, 787 F.2d 933, 936 (4th Cir.
. 1986) vacated on other grounc;’s, 479:U.S. 1077, 107 Si.;Ct. 1'271(1987) (quotafioné’émitted).

'. Her'e, three men; nO{le Qf ;Jthrﬁ coulci_ é(let_ermvivné fhe approlxima£e disténce théf[ they
Watéhefl Appellélnt’s boat traveled, Qpiried thét_ APpeli_élnt "_wa‘s'travvel‘ing somewhefé between
fhiny-ﬁve and sixty miles per hour. R. 31,1.21 - R: 32, .1.'18;‘R. 136,1.9 _ R. 139-, 1. 21;‘Ri 153,
115-R.155,1. 17; see In re Thomas S., 402 S.C. 375, 741 S.E2d 27 (2013) (holding that the |
trial court erred in allowing social worker to give imbroper lay witness testimony whe?e she had
not personally observed petitioner abuse his victim and lacked personal knowledge of the
reésorl—s why petitioner committed offenses). |

While these gentlemeﬁ may have Héd .experience driving boats, they manifestly did not
have experience in calculativng the miles per hour épeed of a boat basedz on their obser'\Afatioris.
State v. Ellis, 345 S.C. 175, 178, 547 S.E.2d 490, 491 (2001) (.o‘fﬁcer qualified as expert in crimé
scene processing arid ﬁngérprinting was quéliﬁed to teéfify. to measﬁre‘ments taken at murder.
scene, to recovery of shell éasiﬁgs, ana tb identiﬁ'caﬁon:of blpod stains, b-ut Was not qualified to
: teétify as 'expert with respect to érime scene .fecé.xi.s.truc.:ti_oh)i se,‘e‘ al&é Fowler v. Nationwide Mut

 Fire Ins. Co., 410 S.C. 403, 764 S.E.2d 249 (Ct. App. 2014) (volunteer fire chief’ s testimony that

10 -



fire at issue was unintentional did not consist of permissibleperceptioris from a lay witness',‘év.en
though chief extinguished fire; statements were opinions_ that required special knowledge, >ski11,
experience, or training to be properly fnade)(emphasis added). \

Allowing thése men to opine that Appeuant Wag traveling potentj%lly in excess of ﬁfty
miles per hour in the middle.of the night could not have been harmless erréﬂ_r as the central issue
at trial was whether Appellant was safely ‘operating his boat. State v. Gfa;ﬁpus, 288 S.C. 395,
343 S.E.2d 26 (1986) abrogated on cher grounds by State v. Easler, 327 SC 121, 489 S.E.2d

617 (1997). Therefore, the trial court’s admission of these gentlemen’s improper lay opinion

testimony mandates that Appellant receive a new trial.

11



" CONCLUSION

By reason of the foregoing arguments, Appellant’s conviction should be reversed and this

case remanded to the Clarendon County Court of General Sessions for a new trial.

Appellate Defender
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