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"STATEMENT OF ISSUES

DID THE APPELLATE PANEL ERR IS FAILING TO FIND THAT AN IMPLIED
COVENANT OF GOOD FAITH AND FATR DEALINGS EXISTED AS PART OF
. THE WORKERS’ COMPENSATION INSLJRAN_CE CONTRACT BETWEEN THE
EMPLOYER, THE CARRIER AND THE APPELLANT? |
DID THE APPELLATE PANEL ERR IN FAILING TO FIND THAT THE
RESPONDENTS INSURANCE ADJUSTER REPEATEDLY VIOLATED THIS
o }VCOVENANT BY REFUSING TO AUTHORIZE REFERRALS AND DIAGNOSTIC
STUDIES REQUESTED BY APPELLANT'S AUTHORIZED TREATING
PHYSICIANS? | |
DID THE APPELLATE PANEL ERR IN REFUSING TO REQUIRE THE
| RESP'ONDENTS- Td,REiMBURSE THE APPELLANT FOR BEING FORCED TO
PAY FOR THE MRI ORDERED BY AN AUTHORIZED PHYSICIAN AND THE
COST OF SEEING A NEUROSURGEON WHEN THE REFERRAL WAS MADE BY
AN AUTHORIZED TREATING PHYSICIAN?

DID THE APPELLATE PANEL ERR IN FAILING TO FIND THAT THE
| RESPONDENTS BY AND THROUGH THEIR ADJUSTER VIOLATED S.C. CODE
ANN. SEC. 42-3-175 AND FAILED TO IMPOSE THE PENALTIES PROVIDED
THEREIN? -
. DID THE APPELLATE PANEL ERR IN FAILING TO FIND THAT THE __
RESPONDENTS BY AND THROUGH THEIR ADJUSTER VIOLATED S.C. CODE
ANN. SEC. 42-15-60 (2007) IN REFUSING TO AUTHORIZE REFERRALS

MADE BY AN AUTHORIZED TREATING PHYSICIAN WHEN THE REFERRALS



WERE CONSIDERED NECESSARY BY THE AUTHORIZED PHYSICIANS?
DID THE AP‘PELLAT'E PANEL ERR IN FAILING TO DESIGNATE
NEUROSURGEON, WILLIAM NASO, M.D. ; OR ANOTHER QUALIFIED
' PHYSICIAN TO BECOME RESPONSIBLE FOR APPELLANT’'S CARE NOT
SUBJECT TO INTERFERENCE BY THE INSURANCE ADJUSTER?
DID THE APPELLATE PANEL ERR IN FINDING THAT APPELLANT'S INJURY
WAS LIMIfED TO HIS RIGHT LOWER EXTREMITY IN VIEW OF THE FACT |
THAT THE WORKERS’ COMPENSATION CARRIER BY AND THROUGH ITS
* ADJUSTER, KIEMA LEWIS, DELIBERATELY INTERFERED WITH HIS
MEDICAL CARE SO AS TO PREVENT A FAIR DETERMINATION AS TO THE
EXTENT OF HIS INJURIES? |
THE PROMISE OF THE EMPLOYER TO PROVIDE MEDICAL To_AN INJURED
WORKER,"TO EFFECT A CURE OR GIVE RELIEF” IS SUCH AN ESSENTIAL
PART OF CONTRACT BETWEEN THE EMPLOYER AND ITS WORKERS THAT |
THE ACTIONS OF THE CARRIER BY AND THRU ITS ADJUSTER CAN ONLY
~ BE RECTIFIED BY GRANTING APPELLANT A DE NOVO HEARING A_ND |

NAMING DR. WILLIAM NASO AS APPELLANT'S AUTHORIZED PHYSICIAN.



- STATEMENT OF THE CASE

The above clalm was heard by the Honorable Alsha Taylor in Hartsvnlle South
Carollna on November 30, 2017 The Hearlng was set upon the Form 50 of the h
Appellant seeklng a f|nd|ng that on May 3 2016 he |nJured h|s back and rlght Ieg |
. with radlculopathy, numbness and: tlngllng |n his foot and toes Appellant also_‘,
requested addltlonal medlcal care for his back and rlght Ieg and requested a
‘ desngnatlon of W|Il|am Naso M. D as h|s authorlzed treatlng physmnan In addltlon |

Appeallant sought |mp05|t|on ‘of penaltles for adJusters denial of medlcal care to :

E , Wthh the Appeallant was entltled under the Act and relmbursement for the cost of

the MRI and apponntment wrth Dr Naso. both ordered by the authorlzed treatlng '
physncuan | o | | A - |
By Order dated May 22 [2017] 2018 (R p. 37) Commnssnoner Alsha Taylort ‘ :
found that the Appellant S InJury was llmlted to h|s rlght lower extremlty and d|d not' :
address the various |ssues ralsed by the Appellant thereby, denylng any of the‘
relief sought by the Appellant In due time Appellant appealed the deClSIOI"I of the:
Hearlng Commissioner to the Appellant Panel of the Workers Compensatlon |

) Commission wh|ch by order dated November 30, 2018, (R.pp., 9-19) adop,ted as its "

- order the single Commissioner’s o'rder in its entirety. “Thereafter, Appellant- on

December 3,2018, filed his notice of |ntent|on to appeal to the South Carolma Court,'

of Appeals



STATEMENT OF RELEVANT FACTS

The Appellant Carroll Powell ‘was |nJured on May 3, 2016 At that time he
had worked for the Employer a total of 18 years At the t|me of h|s |n]ury he was 51

| "years old and he isa p|pe Ftter by trade On the day he was InJured he was workmg at

o »elevatlon and he had h|s Iegs hooked under a p|pe Ieanlng back to assnst another

worker When he pulled up ut|l|2|ng h|s legs for leverage he felt somethlng pop in
the back of h|s rlght calf He subsequently developed paln |n hlS Ieg, both in his calf

and h|s posterlor thlgh some numbness down into h|s foot.” (As reported on 5/27/16

o j to authorlzed treatlng phyS|C|an Danlel E DeCamps M D (R p. 112) When he was.

‘seen on June 8, 2016, by Dr.. DeCamps he reported " paln in RLE wnth a hlstory that |
he lS no better, andin fact ‘heis now havmg some dlscomfort up |nto his back and even :

| down |nto h|s left Ieg ” (R p. 113 ) o |

| On July 21 2016 Appellant was seen by DaV|d Stlckler, M. D a neurologlst in

- Charleston South Carolma This appomtment was authorlzed by Klema LerS On his.
:frst visit he reported paln |n hlS Iower back radlatlng into hlS rlght leg. On August 9

.2016, Dr Stlckler said in the frst paragraph of h|s offce note, “The speC|f|c questlon
is to evaluate for lower extremlty neuropathy versus Iumbar radlculopathy "
(Empha5|s added) (R.p. 126) In an attempt to answer the question posed he ordered » |
an MRI of the lumbar splne On August 19, '2016 Dr Stlckler sa|d “Mr W|II|e Carroll :
Powell was referred for p055|ble nerve |nJury secondary to changes on the MRI of the

leg. I could not conf‘rm that he has a clear t|b|al neuropathy in his recent EMG/NCS

These changes could be secondary to neurogemc process mvolvmg his Iumbar a

spine and an MRI of the Iumbar spme has been requested to evaluate

further.”(Emphasis added) (R.p.130)



After Klema LeW|s refused to authorlze the MRI Appellant obtamed the MRI on

' 'October 3 2016 ata cost of $2, 521 25 (R p 171) The Hearmg Commnssmner d|d not o

:order the Carrier to relmburse Appellant Th|s |ssue was not addressed and thus not
,orde.red_ as requested.. ‘ » ._ ' : | | | | /
on October 20 2016A"App‘ellant was seen‘[ for a‘n' ‘IMEL by Steven C. Poletti, M.D. -
who is a splne surgeon with Southeastern Spme Instltute in Mount Pleasant South
| Carollna (R pp 134 135) Dr Polettl s note states "He descrlbes hlmself as havmg
_severe paln into the back, paln into the buttocks mto the hip, and into the right Ieg and
| ‘has pain. 10/10. He has some pa|n and swelllng in h|s rlght Iower extremlty " Dr.

Polett| further states, “He has also had some complalnts of some chronlc back pa|n ‘

" Even had an eplsode of Iow back paln in the past but has not had any kind of MRI scans = ' -

v or other studles until th|s most recent |nJury E Under the headlng "Imaglng Findings” it

_states, “He has dlagnostlc |mag|ng studles to mclude an MRI scan of the Iumbar spme

dated 10/3/2016 WhICh shows ewdence of posterlor dISC bulging with Iateral recess and -

neural foramlnal narrowmg " Under "Treatment Plan” Dr.-Poletti oplned "1 suspect
that he has had some direct |nJury to h|s r|ght knee and to h|s back and that this dISC
'dlsruptlon at L5- Sl Ievel most Ilkely was a dlrect result of his work related acadent |n
2016." Dr. Poletti then recommended that he con5|der treatment to include epldural , |
|nJect|ons at the L5-S1 d|sc space ‘As Iater dlscussed the same recommendatlon was.
made by Wlll|am Naso, M. D who is a neurosurgeon (R pp 167- 168) These
recommendatlons were |gnored by Klema Lewrs

'The next spec1al|st to be authorlzed by the adJuster Klema Lewns was
Patrick K. Denton M. D orthopedlst W|th Pee Dee Orthopedlc Assocxates, PA in .

FIorence SC who saw Appellant for the f‘rst tlme on May 9, 2016. Under "Hlstory” itis .

.’5“




" stated, "He states that his lateral three toes are numb. He states that he has difficulty
elevating his foot. He has had a Iurnbar MRI »s‘can which showed some degenerative »
c_:nanges at L5-S1. He tried to have an EMG nerve conduction study of the right lower
eitremity which was not tolerable seCOndary to his anxiety and pain.” (R.p.136) In
conclusion Dr. Denton stated, S..in ‘g"e'neral has a neurologic injury most likely t.o the
peroneal nerve or at tne tibial nerve perineal nerve'junction Itbelieve he continues to
have a radlcular paln in h|s lower extremlty but has no mternal knee pathology He
may benefit from selective nerve bIocks to-see If this wouId Iessen his symptoms I
thmk his workup should be contmued wl_th elther neurology or possibly neurosurgery for .
peripneral nerve injury." (R.p.138) | |
He was seen again on August 9, 2017, 'vy'here it yvas noted that he was
sch'eduled‘to go undergo an EMG/NCS next Monday. Incidentally this was never
approved by the adjuster, Kiema-Lewis. Under the heading "Assessment” it stated,'
"Injury of unspecified nerve at hip and thigh level, unspecified leg, sequelae." (R.p.139)
Dr. Denton thereafter referred the Appellant to Dr. William .Naso witn Florence
Neurosurgery Also it is noted that the Appellant was referred to FIorence Neurosurgery
for"evaluation and treatment" (R p. 140) On Wednesday, August 16, 2017,the
undersigned sent an email to the attorney for the Carrier, Brandon Hilton, stating, "I
have just learned that August 9, 2017, Dr Patrick Denton, an authorized. treating
physician pursuant to Commission Order, made a referral for Mr. Powell to Dr. William
Naso, neurosurgeon,.. I've. also been advised by Dr. Denton's office tnat when your
adjuster Kiema Lewis was called to obtain authorization for the referral she stated that

‘she would not authorize an appomtment with Dr. Naso. 1 would appreciate your



confirming whethel; not this is in fact truei.." (R.p.163) The refe_rral was ‘attacvhed to the
email. On Friday, August 18, 2017, the undersigned again wrote to the Respondent's
attorney statihg, "Two days ago I sent you 'informatioﬁ with reference to Dr. Denton's
referral for Mr. Powell to Dr. 'Naso. I askéd you' to please}}conﬁrm whethef or not it was
..accura_te'that Kiema Lewis told Dr. Denton's c;fﬁce that she w_as not going'to_refer him
to Dr. Naso.... If I do not receive a ‘respc')nse b.y‘the end of business today I will assume
h t_hét. fhe informa(tion Ivr¢Ceiyed from Dr.v Denton's qfﬁcé is correct". (R.pp.163-166)

- Th:eAinforma_tion was notrerééd and, in facf, was correct that Kiema Lewis had refused

to autHofize the referral from Dr. .‘Dénton.

When it becarhé clear that the adjustér, Ki.ema‘Lewis,' was not going to
authorize the appointment with Dr. Naso 'purs‘uan_t to Dr. Denton’s referral, Appellant
paid $360 so that He cbuld be seen by br. Naso. (R.p.174) It should be kept in mind
:that it had been a yea}‘r and ‘a hélf since Mr Powell's injury. Dr. Naso’s office note
states, "Since} that time (job injuryj he has had shooting paihs from his right side of his
low back radiating into his foot. - He described his pain predominantly in his right
buttock radiating posteriorly dowh the side and posterior laterally into his calf. He also
says He has d;/sesthesias throughout his right leg but predorﬁinantly in his right calf.
He has n_umbness in his thifd, foﬁrth, and fifth toe of his right-f'oot and nurbnbness in the .
dorsal surface of the foot and radiating into his posterior calf." (R.p. 167) Under the
heading “Asse's'sments"’; it is stated, " (1) Spinal stenoéis of ‘I-umbar region withqut
neurog"enic claudication, (2) Right lumbar radiculopathy, (3) Lumbar degenerative diSc_

- disease." (R. p.168)



| Dr. Naso recommended.completing a course of physical therapy for 4 to 6
weeks. (Appellant has never received any physical therapy even though it has been
' ordered by more than one physician.) He also. reoommended L5/S1 ESI which is to be
done under anesthesia. The msurance adJuster Kim Lewis, never authorized any of the

treatment recommended by all of the doctors that have seen Appellant

ARGUMENT I

THE COVENANT OF GOOD FAITH AND FAIR DEALING EXISTS IN EVERY

CONTRACT OF WORKERS’ COMPENSATION INSURANCE
In Nichols V. State Farm Mut. Aut'o. Ins. Co., 279 S.C. 336, 306 S.E.2d

616 (1983), the South Carolina Supreme Court recognlzed the existence of a cause of
action agamst an lnsurance company for bad falth refusal to pay first party.benefits due
under an insurance contract. The Court said, “In so domg we cited with approval the :
reasoning used in the semmal case of Gruenberg v. Aetna Ins.Co., 108 Cal.Rptr.480,
510 P.2d 1032 (1973), that there is ani_impli‘ed oovenant of good faith and fair dealings
in every insurance contract , ‘that neither party will do anything to impair the others

~ rights to receive benefits under the contract’ ”. Nichols, 279 S.C. at 339, 306 S.E.2d at

618.

In Corbett v. C/ty of Columbla 290 S.C.71, 348 S.E.2d 191,193(1 986) the South
Carolina Court of Appeals sa|d “It is a matter of common knowledge that our Workers
Compensatlon Act was fashloned after North Carolma and our Supreme Court has
repeatedly held that oplnlons of the Supreme Court of North Carolina construmg North

" Carolina’s Act are entitled to great welght "



In Gal/imore V. Danie/’ConstrUction.Company, Employer, U S. Fidelity &
Guarantee Insu.r_an.ce Co., Carrier, 75 N.C. App. 747,338 S.E.2d 317 (1986), pyrsuant to
a compromise_agreem}’e_nt, tHe workers’ compensation carrier, Fidelity, had entered into
a agreement whereby they Were only responsible for Claimant'’s medical experlses if
they occurred before May 31, 1983. Its edjuster received a letter on May 16, 1983,".
from claimant’s doctor.stating‘:that' claimant urgent'ly.nee_ded to be hospitaliied. He
testified also that the insurance c_ompany took no ‘action after receiving the letter
_ because the cempany knew it wom.rld nor ha'r/e to ‘pay for the hospitalization if such
hosp'itaiization occurred after May 31, 1983. The Court said, “HOwever, the issue ir1 this
case isv neither the validity of the agreement nor whether all bills incurred prior to 31
May 1983 have been paid, but rather the condUct of the vdefendants in view of the
intent of the compromise agreement. Every contract or agreement implies good faith
and fair dealing between the parties to. it, and e duty fof cooperation on tHe pert of both‘
parries.” 338 S.E.2d 317 at 319. The Court went on te' say, “"We find defendant; have
~ breached their duty. of good faith and fair dealing by acting to delay the treatment until
after 31', May 1983._Therefore, defendants may not now claim that plaintiff cannot

recover the expenses incurred after that date.” 338 S.E.2d 317 at 320..



. ARGUMENT I

WORKERS'’ COMPENSATION ADJUSTERS AND REHABILITATION‘

P_ROFESSIONALS OCCUPY TWO DIFFERENT ROLES IN A WORKERS'’
COMPENSATION CASE
SC Code Ann. 38-47-50 (1993), provides that , * Adjusters are declared to

| be aetin-g as the agents for‘the cOmbany or ;ompanies represented by them in the -
adjustment of any loss .” On the other hand R.67-1307 provides, “Rehabilitation
professionals are coordinators of medicall reha_bilitationservices, including but not limited to
state, private, or carrier based , whether on .si.te , telephonic , in or out-of-state . The role
of a rehabilitation professional is to ensure the primary concern and commitment in each

Workers’ Compensation case is to advance the medical rehabilitation of the injured worker.”

In South Carolina an injured worker.does not have the right to choose his or her
physician; The _choice of physician and the treatment rendered is controlled‘ by the
employer’s Workers Compensatlon carrler' A search of the statutes and cases pertalnlng to
Workers’ Compensation:is void of any mention pertamlng to the behavior of Workers’
Compensatron adJusters with the exception of the above statute and regujatlon and SC
Code Ann. 42-3-175 (2007) which provides for penalties when an adjuster or insurer
without gdod cause fails to authorize medical treatment “\)vhen ordered to do so by the

- commission.” (Emphasis added)

Dr. Denton, was designated an authorized treating physician by Order of
Comm|SS|oner Scott Beck dated May 12, 2017, (R.p.3) in an attempt to determine the

full extent and nature of Appellant S |nJur|es who referred him to Dr. W|II|am Naso who

10



is @ neurosurgeon. The adjusfer refused to authorize the referral consistent with her
‘behavior throughout th'is case which was designed‘ to limit Appellant’s injury to a “single
member”, of which, préVented him frém ha’vi’ng the opportunity to..make a claim under
sect@on 42-9-10 and/or 42-9-20. |

F'ro.m, the very b'éginnihg of this cése the adjuster»made" sure that any‘atter'npt to
establish thait Appellant’s back Was aﬁ’ected by his injury was prevented frbm being -
déveloped through her denial of Dr. Stickler-fs request for an MRI of App.ellant"s back

‘and Dr. Denton’s referral to Dr. Nasd .' _

- ARGUMENT III

" EXPECTING A WORKEkS’ COMP_ENSATION INSURANCE ADJUSTER TO ACT AS
THE AGENT OF THE COMPAN'Y‘VHE_ OR SHE REPRESENTS AND AT THE SAME |
| TIME EXPECTING THE‘AGENT HANDLING THE INJURED WORKERS MEDICAL
| TREATMENf TO “ADVANCE THE MEDICAL REHABILITATlfON OF THE INJURED
WORKER"” AND Tb “ AFFECT A CU‘RE OR GIVE RELIEF" FOR THE INJURIES IS
'THE SAME AS ASKING THE FOX TO BE. K.IND TO THE HENS IN ;I'HE HEN: |
HOUSE. | |
One cannot serve both masters with the due diligence that both jobs
require. Medical cost eat into the bottom line for insurahce companies which exist
to make a profit. The S'outH Carolina legislature ha's at least recognized the
poteritial for abuse by ‘enacting SC Code Ann. 42-3-175 ( 2007). In: the final
analysis it is u'p to the Legislature to pass Iegislétion that will addréss this cpnﬂict_ of

- interest . Also, South Carolina Workers’ Compensation Commission should have

11



already addressed this conflict by“regulation case but until that occurs is important
for this Court to address a situation ii_ke the present wheré the misconduct of the
adjuster has basically depriVed'the injured worket of the benefits of the Workers’

Compensation Act.

ARGUMENT IV =

THE SINGLE COMMISSIONER AND"_I'HE APPELLA'i'E PANEL OF THE
COMMISSION SHOULD HAVE .TAKEN ACTION TO PROVIDE ATHE
APPELLANT WITH A NEW HEARING WITH SAFEGUARDS TO
PREVENT FURTHER INTERFERENCE BY THE IﬁSURANCE ADJUSTER
AND TO ALLOW THE APPELLANT TO FULLY DEVELOP THE EXTENT OF

HIS JOB INJURY
Fjatrick Denton, M.D., was designated an authorized treating physician by

Order of Commissioner Scott Beck dated May 12; 2017, in an attempt to determin
the full extent and nature of Appellant’s injuries. He referred him to Dr. Wiliiam )

Naso, who is a neurosurgeon. The adjuster refused to authorize the

- referral consistent with her behavior throughout this case which was désigned to
limit Appellant’s injury to a “single member ™ which, prevented him from having the

opportunity to make a claim under: section 42-9-10_,and/or 42-9-20.

From the very beginning of this case the adjuster made sure that any
attempt to establish that’ Appellant’s back was affected by his injury was preventéd

from being developed through her denial of Dr. Stickler’s request for an MRI of

Appellant’s back and Dr. Denton’s referral to Dr.Naso. m

12



SRS .
m

| | It has beén approximateiy two years and nine months since the Appellant’s
injury and, notwithstanding the fact,'th_at multiple doctors have recon‘imended .
physical therapy and epidural injectiohs, the Appellant has redeived absolutely nd
' treatment to lessen his disability oi' to give him relief from his pain. 1t is
respectfully requested that this Com.irt’ﬁrid that the adjuster in this case is in
violation of section 42-3-175 and that in addition that her interference in the
medical treatment of the' Appellant is in i/ioiation of the Workers’ Compensation Act
and that the decision of the Appellate Panel be reversed and that the Appellant be |
awarded a new hearing de novo and that Dr. William Naso be designated as the

‘authorized treating physician for Appellant.

st J ) .
ThéMmas W. Greene, Esquire
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