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ISSUES ON APPEAL

- L 'DID THE CIRCUIT COURT ERR' IN DISMISSING PLAINTIFF’S CLAIMS
N 'FOR LACK OF STANDING" '

““IL° DID THE CIRCUIT- COURT ERR IN CONSIDERING PLAINTIFF’S'"

MOTIONS TO DISMISS FOR LACK OF STANDING- 'WHEN DEFENDANTS . .
FORT MILL HOLDINGS, LLC AND DAVID BAUCOM EXPLICITLY

INCLUDED LACK OF STANDING AS A GROUND OF DISMISSAL IN
THEIR MOTION" ' B .

. III.", DID THE CIRCUIT COURT ERR IN HOLDING THAT PLAINTIFF AS A
PURCHASER AT A TAX SALE COULD NOT CHALLENGE ITS OWN'
TITLE TO THE PROPERTY PURCHASED" '

IV " DID THE CIRCUIT COURT ERR IN FAILING TO PERMIT PLAINTIF F TO -
- AMEND ITS PLEADING. WHEN PLAINTIEF HAS .NOT - GIVEN . ANY,
REASON WHY AN AMENDMENT IS NECESSARY" '

j Statement bf the Case - -
ThlS appeal arises from the sale of property at the 2015 Tax Sale Wthh York County

conducted in order to collect past due taxes on propertles wrthln the County 1nclud1ng the unpard »

taxes for the property in issue in this’ appeal and 1dent1ﬁed as Tax Map #721 00 00- 035 in the

York County tax rolls (“Subject Property”)(R pp 1 2) York County 1ssued 1ts Tax Deed for the

Subj ect Property to an entlty other than Appellant and the ent1ty rece1v1ng the Tax Deed
thereafter transferred the Subject Property to yet another ent1ty, not the Appellant (R Pp. 3 4)

Appellant as an ent1ty purportlng standlng to br1ng th1s actlon regardlng the Subj ect. Property,

Y“york County” is used collect1vely in’ th1s Brlef to refer to the 1nd1v1dually named Respondents York County, ‘the
York County Treasurer, and the York County Del1nquent Tax Collector as their mterests are consrstent w1th one
another and their arguments regardlng the Issués on "Appeal are al1gned ‘

% In its Order filed on May 11,2108, the Master in Equlty took Judlclal Notice of these facts appearmg 1n the records .
of the York County Reglster of Deeds (R. p 3) ‘ . . . !

-3 York County takes issue with the Appellant s assert1on that it was the successful purchaser at the York County Tax

. Sale regarding the-Subject Property (see, e.g., page 3 Appellant s Brief “Appellant was the successﬁll bidder at the
“auction.. ). As the Lower Court noted through its taking judicial notice of the récorded deeds maintained by the
"York County Register of Deeds, Appellant did not receive a Tax Deed to ‘the Subject Property. Moreover, as the
Lower Court also noted, the remplent of the Tax Deed has subsequently transferred the property Appellant has
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. ’ . )
brought the act1on below pursuant to S C Code Ann §12 61 104 et seq., (R p 13) seeklng to

 void the/tax sale based upon certa1n alleged 1mpropr1et1es in the tax sale process at the time of

<

the 2015 tax sale.” (R pp 18 21) In response to the MOthl’lS to D1sm1ss ﬁled by the

Respondents Sparrow, Crowe Fort Mlll Holdrngs LLC and Dav1d Baucom the Lower Court

drsmlssed the Complamt for lack of standrng (R P 4) Upon recelpt of the Order ruling in favor

of Respondents in th1s case, Appellant filed its appeal before the Court (R p- 29)

B

- :S.tatern"ent of Facts

e

The underlying salient facts are | th'at the ad Valore'rn”taxe's on the ‘Subject Property were

» not pa1d for Tax Year 2014 (R p l) and the property was thereafter advertrsed for sale and sold

| : at a pubhc sale conducted by York County (R p l) through the procedures set forth in S C.

Code Ann § 12 51 40 et seq (R p l3) An ent1ty other than Appellant successfully bid and
acqurred the Subject Property by Tax Deed wrth a b1d of er Hundred Ten Thousand and 00/ 100
($610 000 OO) Dollars (R pp 1- 2) Appellant ﬁled the actron below seeklng to Vo1d a Deed 1t o

did not acquire. (R pp. 12- 21)

!

_made this’ lnaccurate ‘representanon in its pleadmgs’ (Cornplamt Paragraphs 37 and 38), in its argument'to the Lower -
Court (Tr p. lines 1-7) (R. p. 43 llnes 1 7) and in its Br1ef to this Court (Appellant s Brief, p. 3)

§ 12- 61 10 Persons who may 1nst1tute actlon to clear tax t1tle

Any county of this State, the forfeited land commission or other s1m1lar authorlty of any such county, any person or
the executors, administrators, successors, assigns or grantees thereof, which has purchased at or acquired through a ;
tax sale and obtained title to any real or personal property, may bring an act1on 1n the court of common. pleas of such

county for the purpose of barrmg all other clarms thereto C

* York County takes ’further issue with Appellant ] assert1on appearing on Page 3 of Appellant’s Brief that

’ Respondents failed to challenge in their pleadings the assertion that York County did not comply with the

requirérents of the South Carolina-Code. Not only did York County present a General Denial in Paragraph 1 of its
Answer, but also, in Paragraph 2 of its Answer, responding to the blanket allegation set out in Paragraph 1 of
Plaintiff’s Complaint that York County did not follow statutory mandates, York County stated in its Answer: “The
Defendant York County admits only so ‘much of the allegatlons of Paragraph 1 which set out that the action arises

. from a delinquent tax sale. The Defendant denies the remaining allegations and demands strict and absolute proof
thereof.” These responses by.York County were 1ncorporated in each separate and distinct response and defense
presented in its Answer. (R pp 2,25- 27) '

[ C S 2



Stahdard of ReView S

" “An appellate court appl1es the same standard of review as the tr1al court when rev1ew1ng

“ 1 the d1sm1ssal of an actron pursuant to Rule 12(b)(6) SCRCP ” Doe v. Marlon 373 S C. 390 395

645 S E 2d 245, 247 (2007) “The trial court 'S grant of a mot1on to d1smrss will be sustamed
2 only if the facts alleged in the complamt do not support rehef under any theory of law Capltal

City Ins. Co. v. BP Staff Inc 382 S. C 92 99 674 S. E 2d 524, 528 (Ct. App 2009) Acourt

may consrder a document outs1de the pleadmg in determmmg whether to d1sm1ss the complamt

where it is 1ntegral to and expl1c1tly rel1ed on in the complamt and when the plalntrffs do not

¢

’challenge its authent1c1ty. Ph1ll1ps V.LGI Int L, ‘In‘c., 1 90, F. 3d 609, 6184(4tl1 Cir. 1999)._
. Argvumen't o A

I THE CIRCUIT COURT PROPERLY HELD THAT APPELLANT LACKED
STANDING TO ASSERT ITS CLAIM

1

Appellant cannot br1ng 1tself w1th1n the requlsrte requrrements for standmg Regardmg .

standmg, the South Carohna Supreme Court has spec1ﬁed

: [t]he ‘irreducible constitutional minimum of standing’ has three -
components: - First, the plaintiff must have suffered an ‘injury in
fact’-an invasion of a legally protected 1nterest which is (a)
concrete and partlcularrzed and (b) ‘actual or imminent, not
“conjectural” or ‘hypotheétical.”” Second, there must be a causal :
connection between the lnjury and the conduct complained of the - .
injury has to be “fairly . trace[able] to the challenged actron of the R
defendant, and not ... th[e] result [of]-the 1ndependent actionof =
some third party not before the court.” Third, it must be ‘likely,” as "~
: opposed to merely speculat1ve that the i 1njury will be redressed
by a favorable decision.’ ,

,,4 .

Smrlev v. S.C. Dep 't of Health & Envtl Control 374 S C. 326, 329 649 S E 2d 31 32-33 (2007)

c1t1ng Lu1an v Defenders of W1ld11fe 504 U: S 555 (1992) (1nternal crtat1ons omrtted) Sea Plnes S




Ass'n for theProtection of Wll'dlife, Inc. v. "S."C.j’Deb't of Natural Resources, 345 S.C. 594, 550
 SE2d287 (20_01).

~

The Appellant has alleged standmg to bnng 1ts actron pursuant to S.C. Code Ann: § 12- -

) A6l lO (Complaint, Paragraphs 10 and 51)(R. pp 13 and 19). "The statute provrdes “..} any

person.. Wthh has purchased at-or acqulred through a tax sale and obtamed t1tle to any real or -

personal property, may brlng an actlon in the court of common pleas of such county for the

purpose of barrrng all other clarms thereto » g, C Code Ann § 12 61- lO (emphas1s added) As :
noted by the court below, Appellant' was-not issued a‘Tax Deed by York County., (Order of

Court, p. 3)'(R. p. 3). |

Addrtronally, S C. Code Ann. § 12- 61 10 et seq., WlllCh is entrtled the “Suits to Clear ,

Tax Titles” Act (the “Act”) establrshes a process in whrch one can Valldate a tax sale not V01d it.

" Plaintiff solely alleges standlng by V1rtue of the Act (Complamt Paragraph 10)(R p. 13)

¢

- Plaintiff singularly seeks to v01d the Tax Deed 1ssued for the SubJ ect Property subsequent to the

2015 tax sale. (Complamt Paragraphs 38 48 52 58 62 and Prayer for Rehel)(R pp 17 21)

/

However the Act sets forth a procedure relatlve to qu1et1ng t1tle and tailors remedy in favor of

the successful purchaser See Rosenbaum V. S M-S 32 3118, C 140 142, 427 S.E.2d 897, 898 . |
(1993)( S C. Code Ann. § 12- 61 10 et’ seq Lca specrﬁc remedy created by the leglslature ”) =
Plaintiff’s actron does not fall w1th1n the statute The procedure set.out in the statue is one to .
clear t1tle The Rosenbaum Court noted [1]n our view, the legrslatrve intent supportmg S. C

: Code Ann Chapter 61 (1976) is that purchasers of propertv at tax sales in South Carohna be =

: provrded an. efﬁc1ent unencumbered method of clearmg those trtles ”? Id ‘at 311 S C 140 at 142, -
427 S E. 2d at 898 (emphas1s added) Moreover the Rosenbaum Court contlnued by c1t1ng the

state code “ ‘Thls chapter shall be 11berally construed to the end that 1t shall afford a complete



remedy to any pla1nt1ff claim mg property by forfelture 2 S.C. Code Ann § 12—61—60 (1976) ?

Id. (emphas1s added) To the pornts 1llum1nated by Rosenbaum Appellant never was and never "
has been the purchaser of the SubJ ect Property at the York County Tax Sale The court below

| took judicial not1ce of th1s fact. (Order n. 1)(R. p. 3). Add1t1onally, the Appellant 1s not

| attempting to “claim” property by forfe1ture but is seekrng to V01d t1tle Consequently,
Appellant cannot br1ng 1tself w1th1n statutory prov1s1ons of the Act. Appellant d1d not d1d
challenge the Lower Court S abllrty to take Judrcral notrce of the records on file w1th the York
County Reg1ster of Deeds. In fact Appellant conceded as much (Record of Transcr1pt p. 31,

lines 20- 22)(R p 61 lines 20- 22) As the lower court determmed “[t]h1s court may properly

take Judrcral notlce of matters of publlc record ” (Order fn 1 c1t1ng Martm V. A. Celli Intern
lnc 2014 WL 1912064 at 1 (D S.C. Aprrl 12 2012))(R p 3) Consequently, the Appellant lacks -
i standmg by not belng the purchaser of the SubJ ect Property at the York County tax sale and

thereby not ma1nta1n1ng an 1nterest in the property Moreover as the Appellant ne1ther bid upon.

~ the Subj ect Property nor owned or owns the SubJect Property, it 1s ax1omat1c that there can be no

injury to Appellant for purposes of conferrmg standmg upon Appellant Lastly, the facts alleged

~do not support the theory of relref pled asa quret t1tle actron under S. C Code Ann § 12-61- 10

et seq., is not equlvalent to an action toset asrde or void a deed
II. RESPONDENTS FORT MILL HOLDINGS LLC BAUCOM SPARROW

- AND CROWE EXPRESSLY NOTICED THAT DISMISSAL OF THE
COMPLAINT BELOW WASBASED UPON' LACK OF STANDING

Appellant has always been on Not1ce that lack of standlng was an issue confrontlng 1t
Respondent York County in 1ts Answer below, asserted in Paragraph 46 that “Plamtlff lacks
: standrng to brrng th1s actron as Pla1nt1ff is nelther the successful b1dder at the 2015 York County

Tax Sale nor the current owner of the P,roperty in 1ssue. (Answer of York County,. Paragraph

B L



46)(R p 27) Moreover the Openmg paragraph of the MOtron to D1sm1ss of Defendants Fort

MIll Holdmgs LLC and Dav1d Baucom states “Defendants Fort MIll Holdrngs LLC and Davrd

' Baucom hereby move to drsmlss Plamtrff s Complarnt On the bas1s that Plamtlff lacks

standlng to brmg this actIOn 7 (Ft. MIll Holdmgs and Baucom Motron p. 1)(R p 73)

SImIlarly, kespondents Sparrow and Crowe sought dlsmlssal of the Complamt allegmg “PlaIntIff
; lacks requisite standlng (Sparrow and Crowe Motlon p 1)(R p 77)(emphasrs added)

.- The record clarrﬁes w1th certainty that Appellants were on not1ce of a challenge based upon lack

Ofstandrng.: : - ﬂ_. j»“i o -

1A THE CIRCUIT COURT PROPERLY DISMISSED THE COMPLAINT
. BELOW PURSUANT TO RULE 12(B)(6), SCRCP, FOR FATLURETO =
ALLEGE FACTS SUFFICIENT TO CONSTITUTE A CAUSE OF ACTION

Rule 12(b)(6) SCRCP provrdes a basrs for dlsmlssmg a Complamt for “farlure to state facts - [

sufﬁcrent to constItute a-cause of actron ” Rule 12(b)(6) SCRCP Appellant York County

hereby mcorporates its argument set Out 1n Sectron I, supra in full. Argument presented n-

e Sectron I, suprq, supports the conclus10n thatjan actron-brought pursuant to SC ‘Code Ann_. § 12-
61-10 is the l.one'basis to'clear title acquired' through a tax sale and COanrm the Tax Deed issued,

.,i.to the exclusron Of all others Axromatrcally, the process prOVIded by the statute is not to VOId

“ title. The Argument presented in Sectlon I supra also addresses the issue that Appellant has no.

\

- Interest in the SubJect Property Therefore Appellant could not state facts sufﬁCIent to support a

cause- Of actron for wh1ch rehef could be granted as it Is not the purchaser at a tax sale and has )
. 7

e -'Inapproprrately usurped the leglslatlve strIctures set Out in'S. C Code Ann § 12-61- 10 et seq

_Moreover the entIty actually acquIrIng tItle at the tax sale recelved presumptlvely vahd tItle to

l the Subject Property pursuant to S C Code Ann § 12 51 1606 The code provrdes in pertment “ i

, 6§ 12- 51-160. Deged as ev1dence of good title; statute .of lImItatlons prOVIdes ) S
“In al] cases of tax sale the deed of conveyance whether executed toa prlvate person, .a corporatron ora forfelted :
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' " part that the Tax Deed 1ssued “1s prlma fame ev1dence of a good t1tle in the holder that all
: proceedmgs have been regular and that all legal requirements have been comphed with.” As a
result the successful purchaser of the Subj ect Property held a presumptrvely vahd tax t1tle
‘ underscored by a presumpt1vely vahd tax sale process the subsequent grantee holds a |
presumptively valrd deed.h_ T - o
“IV.  APPELLANT FAILS TO ESTABLISH WHY IT SHOULD HAVE BEEN | :
‘ALLOWED TO AMEND ITS COMPLAINT OR PRESERVE THE ISSUE FOR -
"APPEAL

, B Appellant_complams that it should be permitte‘d' to'amend its Complaint to cure a defect. '
'However, Appellant took no measures to addréss the basis for the amendment should be

.amended and further failed topreserve the matter '.vvith the lower court.

" Inits br1ef Appellant c1ted Portman V. Garbade 337 S C. 186 522 S. E 2d 830 (Ct App

1999) for the proposmon that amendments to the pleadings should be freely granted However -

)

Portman also states: “But, When the complamt shows afﬁrmatlvely that plamtiff is not ent1tled to
\ :

- reliefin any v1ew of the case, dismissal of the actlon is proper and, in, such cases, the Judgment

v 1 of drsm1ssal w1ll bar another act1on for the same cause ” Id. at 337S. C. at 190 191 522 S E 2d at |

832 ‘Here Appellant is'not ent1tled to rehef as it is not the property owner and it seeks to V01d a

Tax Deed through the Suits to Clear Tax‘Titles Act Moreover Portman is srgniﬁcant in that it

po1nts out that the Pla1nt1ff l’ortman who failed to-overcome a Rule 12(b)(6) motion in its case,’
unhke Appellants here, ﬁled a motion to lreconsgider the court s ruhng to dismiss the complamt to

) ;clarify the omissions in the court’s order and_to argue-vfor"'a perceived implicit right to amend. 1(_1

‘337-’S.C. at 189,.522 S.E.2d at 832. The court .de'nied the'-'rnotion to reconsider. I_d'.;'ln' this appeal,

. land commission, is prima t‘acle evidence ofa .go'od title in the holder, that all proceedmgshave been regular and

_ that all legal requirements have been ‘complied with. An action for the recovery of land sold pursuant to this chapter -

or for the recovery of the possession must not be mamtamed unless brought w1th1n two years from the date of sale as
prov1ded in Section 12-51-90(¢C).” - : .

- I



Appellants failed to file a motion to reconsider its perceived right to amend its pleadings and

should therefore be precluded from arguing the issue before the Court. See, e.g., Talley v. South

Carolina Higher Educ. Tuition Grants Committee, 289 S.C. 483, 347 S.E.2d 99 (Ct. App.

1999)(issue raised but not ruled upon below is not properly before the appellate court).
Consequently, Appellant should not be entitled to argue the appropriateness of an amendment as

the court’s order below is devoid of any reference to the issue.
Conclusion

For the foregoing reasons and for such other reasons as may appear in the record,

Respondent York County requests that the Order of the Circuit Court be AFFIRMED.
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