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‘ STATEMENT OF ISSUE ON APPEAL
Whether the trial court erred in excluding a psychiatrist as an expert witness on
the subject of ‘automatism and sexual performance where the complainant told her

| psychologiSt and a‘ DSS worker that she had sex with appellant while he was drunk and

. :unawaré of what happened?



‘ STATEMENT OF THE CASE

On May 17, 2010 a Calhoun County grand jury indicted appellant for incest and
~ second’ degree criminal sexual conduct with a minor between the ages of fourteen and
| sixteen. R. 236. On February 25, 2013, appellant was tried before the Honorable Diane
S. .Goodstein and a jury. R.'l. Sarah- A. Ford and Benjamin Harrison Bell, Jr.
repre‘s'entedv the State. R 1. Mark Wise and Robert Douglas Mellard represented
appellant R. 1. Tne jury convicted appellant. R. 226 Il. 6 - 15. Judge Goodstein
sentenced appellant to consecutwe terms of twenty years’ imprisonment for criminal
sexual conduct and ten years’ imprisonment suspended upon the service of five years’
_ imprisonrnent and five years’ probation‘for incest. R.232,1. ll —-233,1 .7. After timely

‘_lﬁlingand service of the notice of appeal, this appeal follows.



ARGUMENT

~ The trial court erred in excluding a psychiatrist as an expert witness on the subject

- of automatism and sexual performance where the complainant told her psychologist anda -

DSS worker that she had sex with appellant while he was drunk and unaware of 'what

. happened.

Relevant Facts

) Complainant was fifteen when she gave birth to her first child and seventeen
when she ‘g‘ave b1rth to her second.‘ R. 34,1 1 4.8. R.35 1. 1 - 7. Appellant John
Hayhes’ -('“I’-Iay:nes”) is eomplainant’s’ stepfather. R. 30, I 11 — 12. The State’s DNA
e)rpert.testiﬁed that the chances that Haynes was the father of these two children were
99.9%. R 93 L§- 95, 1. 24, |

| "»tAt trial 'complainant claimed-that Haynes began sexually abusing her when she
was, approx1mately twelve or th1rteen eventually forcmg her to have intercourse and
: 1mpregnat1ng her R 31, L 11 - 35 1. 10. After complainant denied or said she did not
remember makmg mu1t1ple statements regardmg Haynes to a psychologist and to a DSS
worker, Haynes called both of these witnesses in his case. R.51,1.1-60,1.2.

| Dr Mare Harari (“Harari”) perl‘ormed a psychological evaluation of complainant.
R 111 ll 19 - 22. Haran testlﬁed that complalnant told him that she had sex w1th
Haynes when he was drunk and entlrely unaware that he had sexual relatlons ” R. 113,
Jl 20 - 114 L. 5 She told Harar1 that she loved her stepfather and wanted to have his
chlldren R 114 ll 15—19
The DSS worker Eula Clark (“Clark”) testified that complainant told her all of

: her frlends were havmg bables and she wanted a baby, too. R. 124 1l. 21 — 25. She said



she loved Haynes and had sek with him because she wanted- a baby. R. 125, 11. 5 - 16.
Complamant also told Clark that -Haynes did nothrng wrong and did not know what
happened because Haynes was drunk and unaware of what was happemng R 126 1.5~
127 1 20 Complalnant told Clark that she only claimed Haynes raped her because she
thought that was what everybody wanted to hear. R. 127, 1l. 21 — 25. Clark told her a
Judge would not beheve her story and complainant then claimed Haynes raped her. R.
132 ll 1 —25 |
Followmg the test1mony of these two wrtnesses the defense called a psychratrrst '
Dr. Amanda Salas R 143 1.2 - 4. The defense intended to offer Dr Salas to educate
Lthe Jury on whether 1t is possrble to have sex ‘and remain totally unconscious. R. 147, 1.

- 24 - 152 l 5 The State obJected on relevance and that Dr. Salas had not performed any

- tests on Haynes to determlne whether he had what the solicitor termed “sex somnia.” R.

) -'l44 l 17 346 l 8. Judge Goodstein told the defense to proffer Dr. Salas’s testrmony
K and then she would rule. R 151, l 3-152,1.6.
D1 Salas was board certified in general psychiatry, child adolescent psychiatry,
, 'and forensrc psychlatry R. 154,11. 20 - 22. ‘She had previously been qualrﬁed to testify
in court as an expert witness. R. 156, 11. 6 —10. She explained that “the term automatism
relates to rnyoluntary behavror that occurs in a state of unconsciousness.” R. 156, 11. 14 —
20. She ir';e:'siearchedlr'nedical literature on automatism. R. 157, 1. 9 — 19. She testified
"that people can engage in activities while they are uhconscrous and have no awareness of
- -what they are dorng R 157, L 20 — 359, 1. 18. When defense counsel asked about
automatrsm and se‘(ual performance the State obj ected on the grounds that Dr. Salas had

- no background in urology or the medlcal side of male physiology. R. 158, 11. 19 -25.




L Aﬁer dlscussmn the court agreed that Dr Salas was an expert in psychiatry, but

d1d not “know that she is an expert in the field of automatrsm ” R. 159 1. 23 - 160, L 1.
‘Defense counsel asked Dr Salas further questions about her knowledge of automatism.

‘ _ R 160 1 10— 167 l 5 She researched automatism in PubMed, ascrentrﬁc database. R.
K 160 1. 15 = 162 1 11 She read the abstracts of articles she found concernrng automatrsm
, ’and sa1d that'any phy51c1an not just a psychiatrist, would have theknowledge to interpret

‘ them R 161 1 8 - 162 I. 11. She explained that males can have erectlons while
‘unconscwus R 164 1. 21 - 166, 1. 19. She explained the ‘parasympathetic nervous _
systemA ahd that erectrons can occur while unconscious and are controlled by this part of

’- the nervous system R 164, 1. 21 - 166, 1. 19. The State again objected that Dr. Salas
was not' an expert 1n thrs area. R. 166, 11. 21 — 25. Defense counsel then moved to have |
- Dr Salas qualrfied as an expert in psychratry and automatism and’the court allowed voir .

d1re R 167{ 1L 1—16

O Voir ',"drre, Dr. Salas testified that she learned about automatrsm in medrcal

CLAT

. chool and durmg both neurology and psych1atry rotat1ons "R..168, 1. 1 —12. She

admrtted she was ‘not an automatrsm researcher but when the State asked her 1f she had
1zed_ knowledge of automatrsm she replied that she had ° specrahzed'

, -knowledge in terms of havmg a med1cal degree that allows me to know that automatism

g ex1sts and howL to 1dent1fy it.” R 168, 1. 13 — 169, 1. 7. She agreed that she d1d not

promote herself as somebody who studies automatism” and that she had not written-any

papers on automatrsm R. 169 1I. 11 — 17. She had treated patrents who exhibited

. automatrsnl ~‘R£ 170 1.21 = 171, 1. 3. At this point, the State concluded its voir dire and

al".s"drd not have ‘specialized training or knowledge in order.to help define a



-f“"fact of’ 1hlS r‘..txc xlar subject in thls case” and also’ -objected that her testimony was




:e‘-‘c'&siift debated whether Dr. Salas was not an expert because she only read

o | summanes of forty artlcles R 179 1. 15 -180, . 9. Defense counsel argued that Dr.

: Salas S 1nf01mat10n was admissible because the information she had was relevant and

e “lay people w1thout some addmonal information can’t solve it.” R. 181, 1. 9 —20. While

L the tnal Judge agreed that the jury needed ‘appropriate expert testlmony regarding .

‘automatxs'n ’?;the» court ultlmately concluded that because Dr. Salas could not “take the

o pe)gt"ste tore ate [automatlsm] to this defendant,’ ,” her testimony was inadmissible. R.

al court_erred in two respects. First, the court erred in finding that Dr.

_.;sétas""was;?’not "Qualiﬁed. "Second, the court erred in finding that even if qualified, Dr.

»,;,ﬂ's}a’iaé’s testimony was inadmissible because she could not testify that. Haynes suffered

o -;;ﬁornfautOmatlsm:v"-The‘ exclusion of Dr. Salas’s testimony left Haynes without scientific

R %Ete‘sti‘inony 1at'exp1ained that what complainant told her psychologist and the DSS worker

B was pos ble and ‘.stripped Haynes of his defense.

| yn_lg-,_tilv_i"at"li)‘r'.l;salas was not qualified because she was not a specialist in
A "“To be competent to testify as an ekpert, a witness must have
' son of 'studyA ot experience or both such knowledge and skill in a

eien_cev‘that he is ‘better qualified than the jury to form an opinion on the

partlcular ubjeet of his testimony.” Gooding v. St. Francis Xavier Hosp., 326 S.C. 248,

S 252 54 "487 S. E‘ 2d 596,598 (1997) (1nterna1 quotations omitted). A doctor’s limited

’*‘-:exposure (o} 'a_" partlcular field only affects the weight of her testlmony, not its

L _adm1551b1hty.."_ McGee v. Bruce Hosp. Sys., 321 S.C. 340, 344-45, 468 S.E.2d 633, 636




;’physician'is‘riot incompetent to testify merely because he is not a specialist in

branch of his profess1on mvolved ” Daves v. Cleary, 355 S.C. 216 228,
L ':ﬂ;'584 S E‘ 2d 423 429 (Ct App. 2003) In McGee an. emergency room physxcran was held

t 'competent to testlfy about the standard of care of a surgeon. McGee at 345 468 S.E.2d

at 636 In Daves a cardlolog1st was held competent to testify about emergency medicine.

t.

Davesfat 228-‘,' 584 S,E;2d at 429.

.D Salas, a psychratrlst was a medical doctor. She was board certified in three

- 'dlfferent ﬁelds of psychlatry She testlﬁed that the mechanics of automatism were basic
. ’-‘medlcme “leamed 1n med1cal school” that she could interpret because of her medical

| ‘tralmng R 162 1L 5 - 11 The fact that automatism was not her spe01ﬁc field of study

L related only to the werght of her testimony, not its adm1551brllty While the trial court and

s gisohc1to dlsparaged Dr. Salas’s résearch mto automatism, this, again, was as issue of

‘iwerght ot admlss1b111ty Dr Salas had more information than an average juror about

'.agtornatlsm and're‘f_usmgto allow her testimony on this basis was error.

:'t‘rial ‘court also erred in refusing to allow Dr. Salas to testify because she had

o notexammed Haynes"and, would not offer an opinion on whether he was capable of

- ‘aufomatism or whether automatism .occurred in this case. As long as their testimony is

e relevantandvlfﬂl assist the jury, experts are .allowed to give opinions and information

o .:'aboﬁt a "d‘tu‘él 'issne regardless ‘of whether they have an opinion about whether a

‘ ‘partlcular factual c1rcumstance happened in the case being tried. A good example of this

B pnncrple 1s provrded by Jenkins v. Few, 391 S.C. 209, 220, 705 S.E.2d 457, 463 (Ct.

. App 2010) In Jenkms a business rival placed sugar in the plaintiff’s gas tank. Id. An

echamc was quahﬁed as an expert w1tness about the effect of sugar on an

10
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'automoblle engme Id Th1s Court held that his testimony was admissible even though
T .nothmg in the op1mon 1ndlcates he would testify that the damage to the plamtlffs engine

” 'was caused by sugar Id

These experts prov1ded 1nformat1on to the jury about an issue that was not within

vL-'thelr common knowledge and was adm1ss1ble even though they d1d not testify that a

;: fspemﬁc matter had occurred in the case. See Kilby v. Commonwealth 663 S.E.2d 540,

,.'.547 (Va Ct App 2008) (holdlng testrmony regarding the general subject of delayed |

: ;Vd1sclosure was admlss1ble expert test1mony) By excludlng Dr. Salas’s testimony the trial

4

) »‘vc(.,m-t( _a'c_.compllshed the'_e)‘(act opposite of what it 1ntended—1t forced the jury to speculate

. . _:wh’ether"someone could have sex while unconscious. Dr Salas’s testimony was crucial

: ‘-’.vto‘ prov1de»the sc1ent1ﬁc knowledge to the jury that automatism exists and is well-known
-.v‘tof' doctOrs.' ,;;}Had she testlﬁed it would have lent support to the defense’s theory.
L .Ha}-'nes s defense arose from the complarnant s own version of what happened and was |
not’speculatlve | \lVlthout Dr. Salas s testimony, Haynes was left w1thout an expert and

S :‘more than;a.‘freasonable doubt exists that this error prejudiced his defense. The solicitor

‘ was free to argueln closing that “applying common sense and your general life
expenence what;'the\ defense is proposing is ludicrous.” R. 199, Il. 1 — 4. Precisely
T becauseautomat1sm ls'outside mo‘st people’s common sense. and general life experience
\-: ‘1s why the defense needed Dr Salas to testify. For these reasons, this case must be

‘ “f-reversed and remanded for a new trial.

11



CONCLUSION
o - :3;4, I'T_Vo"r? the ;fdfeéOi'ﬁg ‘teasons, this' Court should. reverse Haynes’ co_nViétions and

rernand the case for a new trial.

[3
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