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STATEMENT OF ISSUES ON APPEAL
'- 1.’ |
‘ - Whéthér theltfial court should have gfanted a mistrial after the solicitor commented
on aépellant’s pdstjarrest silence duriﬁg clésing argument?
| | | 2.
Whether 'thé ,trial | court er;ed ‘in refusing to érmt a mistrial aftér a prosecution
witne‘ss'.ret.“e-rred to'a burglar}; charge against appellant p}éviously ruled inadmissible by the

trial court?



.STATEMENT OF THE CASE

| AOn June 24, 2010,'a Beaufort County grand jury indicted appellant Jerry Scantling
for poséessiori of a stolen A\}ehicle. R.721. OnlJuly 11, 2011, a BeaufortVCOunty grand jury
indicted aﬁpellant for rﬁurdef, armed robbery, and a relatea weaﬁons cherge. R.719. On
February 25,.2013, appellant was tried before the Honorable Carmen T. Mullen and a jury.
R. 1. Sean P. Thornton represented the State. R. 1; Matthew Walker anq Lauren Carroway
represented appellant. R.' 1. The jury .convicted appellant on all«charées. R. 701, L 16 -
7022, 1. 2 ‘Pursuant to Soﬁth Carolina’s recidivist statute, Judge Mullen sentenced appellant
to life w!ithouf‘ parole on the murder and armed robbery convictions. R. 708, 1. 14 — 714, 1.
17.- Juelge Mullen sentenced appellant to concurrent terms of five yeafs’ imprisonment on
‘ eoth the weepons charge and the possession of a stolen vehicle charge. R. 708, 1. 14 — 714,

- 1.17. After timely filing and service of the notice of appeal, this appeal follows.



- STATEMENT OF FACTS
‘The State laccused appellant Jerry Scantling (“Scantlin’g;’) of murdering Leonard
Green (“Green”) dnd stealing his trnck. The only direct--evidence again‘st Scantling came
from the mouths of a mother-daughter pair of Jallhouse 1nformants Scantling’s ex-
_glrlfnend Bnttney Rames (“Raines™) was incarcerated at the Beaufort Connty Detention
_ Center at the same tirne as Seanthng. R 534,11. 4 — 9. She claimed that a vent led frorn the
men’s side of the jail'd to the women’s side of the jail and that Scantling confesse'd to
rnnrdering Green through'this vent. R. 534 ll.l 10 -20. R: 535, ll. 1 —24. Raines’ mother,
Cynthla Padgett (“Padgett”) said that Scantling adm1tted to “an altercation” with Green and
to stealmg Green’s truck to her through the same vent. R. 547 1. 3-14. R.548,1. 19 -
550, 1. 12. Both Padgett and Raines had long criminal records and pending charges for
'forgery. R. 536, 1. 12A— 537, 1. 18; ‘R.540,1. 13 - 543, 1. 16. R.551,1.10 —552, 1. 22. R.
555, L. 8 558, 1. 6
Padgett also supposedly told the police that Donald “Dlrty Red” Cooper (“Dirty
g Red”) was respon51ble for Scantlmg meetmg Green. R. 554, ll 16 2l Dnty Red worked
| , w1th Green at Pizza Hut. R. 403, 1. 5 404, 1. 1. When police recovered Green’s cell phone
they discovered outgoing calls on the night of the murder to Drrty Red’s glrlfrrend. R. 405,
L. 18 406 L. 16 Dlrty Red cla1med that even though the phone belonged to h1s girlfriend,
- he had “possesswn of the phone ”'R.407,1. 9 - 408, 1. 4. The State’s DNA expert testrﬁed
" that a DNA proﬁle from the gun -recovered.at the crime scene contamed Green’s DNA and
the DNA of an unknown person. R. 468, 1. 18 — 469, 1. 2. Scantling was encluded as being
‘ ~ the unknown person.'-‘ R. 468, 1. 25 — 469, 1. 2. The State’s expert did not testify whether

they ever tested or obtained a DNA profile from Dirty Red. Dirty Red did not testify.



: The 'remaining. dase against Scantling was circumstantial. Green’s body - was
discovered'on Sunday ‘morning, May 23, 2010, after a maintenance worker noticed a shirt
and a gun in the parking lot of the Pinckney Island boat landmg in Hilton Head. R. 81,1. 11

- 83,1. 18 After the police arrived they found Green’s body in the bushes. R. 115,1.23 -
- 116, 1. 12. Greenfs body‘had two gunshot wounds and several other blunt force injuries on
: hlS back and head. R 596, 1. 15 - 18. AThe only physical evidence from the scene tied to
Scantling Was DNA frorn a pair of abandoned headphones.v R. 499, 1. 25 - 500, 1. 7. The
e headphones'..\ayere. found 1n the middle of the gravel parking lot well away from Green’s -
- body. R. 179,11 10 —‘15. State’s Ex. 31. State’s Ex. 32. State’s Ex. 3. This boat landing
was known to have criminal activity including drug use, car hreak-ins, and thefts. R. 108, 1L.
22-24. - |
The police were not able to :deﬁnitively match the bullet recovered from Green’s
" body at the autopsy to the firearm found in the boat ianding. R. 489, 11. 10 — 14. The police
found an unknown pers'on’s DNA on Green’s cell phone, but Scantling was excluded from
that proﬁle. R. 494, 1. 12 — i4. An unidentified person’s DNA was found inside iGreen’s
truck R. 4‘98,"il. 11 —22. Scantliné was excluded as a contributor to the DNA profiles
'found in multiple places m51de Green s truck. R. 497 1.20-499,1. 1. |
Desplte the lack of Scantling’s DNA i in Green’s truck, four witnesses testified they
saw Scanthng 1ns1de a red truck matching Green’s truck the night of the murder. R. 195, 1.
4 -8. R. 202, 1.3 -204, 1. 8. R.‘.\215, 1. 1-217,1. 15. One of the witnesses, William
Barnes, said that Scantling, _who he claimed he had never seen before, came to his door in
~ the middle of the mght and tried to sell him the truck. R. 188; 1. 15 - 189; 1. 25. Another

witness claimed she saw Scantling cleaning out a red pickup truck at the same apartment



comple);' in the wee morning hours. R. 228, 1. 13 - - 230, 1. 8. The police searched the
- dumpster at the apaﬁment complex and found several items they connected to Green. R.
261, 1. 1 264 1 24 The pohce later found Green’s truck in Savannah, Georgla R.351, 1L
12-13 "

VScantling was arrested three days after the murder when police pulled him over
dr1v1ng a stolen Monte Carlo. R.379,1. 18 — 380, 1. 17. The Monte Carlo was s‘polen from
Savannah. R. 380,11. 7-8. ,When' the police in‘;errogated Scan‘ding, they lied and told h1rn

they had his DNA and video of him .from, the apartment complex. ‘R. 411, 1. 10 —1412, 1. 10.
Despite tne .police decepfion, Scantling denied he nad anything to do With Green’s murder.
R. 451,1.8-452,1.18. Scan’ding ‘said Green made a homosexual advance on him at a Wal-
| - Mart the morning of the murder. R. 45 1 1. 15 — 24. Scantling declined the advance R.

451, 11 15 24 Scantling later that mght saw Green in another part of town and Green
| offered Scanthng money if he would go to Ridgeland with him. R.452,11. 4 - 9. Scanthng-'-

. again told Green that he was not a homosexual and they both went their separate ways.! R.

452,11.4 - 18.

' During closing argument, the defense suggested that trying to proposition random men
for homosexual activity was dangerous behavior that could have led to an unknown
assailant murdering Green. R. 660, 1. 8 — 661, 1. 20. William Barnes, the witness who
claimed to see Scantling trying to sell Green’s truck at the apartment complex, admitted
on cross-examination that his boyfriend Jamar knew Scantling. R. 196, 1. 25 -197,1. 13.
Barnes never said anything about going anywhere with Scantling in the truck that night.
However, another witness from the apartment complex, Derik King, testified he saw
Barnes and his boyfriend leave in the truck with Scantling. R. 224, 1. 19 — 225, 1. 2.
Scantling was homeless and slept under the stairs of this apartment complex ‘R. 208, 11
16 —24. Bames had a significant cr1m1na1 record. R.198,1.7—-199, 1. 18.
7 :



- "ARGUMENT

1

- The trial court should have granted a mistrial after the solicitor commented on

appellant’s post-arrest silence during closing argument.

Relevant Facts

Lead iﬁyestigéto'r Robert. Bromagé (“Br’omage"’) participated in the interrogation of
chntling. Durihg thé‘ ihterrogatién, Brofnage preseﬁted Scantling with a still photograph
taken by a surveillance camera at Wal-Mart in Savannah. R. 422, 11. 6 —423,1. 19. Green’s
phone Was located in the trash of the men’s room of this Wal-Mart. R. .4l22', 1. 6 = 12. The
éicture Wﬁs blurry. R. 422, 1l. 20 — 23. When Scantling was presented thé photograph
during the interrogationr,“B.romage quoted Scantiing as saying, “I ain’t going to say it’s me, [
ain’t going to Sé)" it ain’t,-I don’t want to incriminate myself.” R. 423, 1I. 5 — 8 (emphasis
ad’lde_d).. Bromz;ge told the jury, “Thaf’s exactly what he said.” R. 423, 1. 8.

| S(;antling’s attorney immediatelif objected. R. 423, 1l. 10 — 11.‘ Judge Mullen said,
sut;ject to y-our‘ prior; yes, objectidn. Noted fof the recor(i. Thank yoﬁ: sir;” R. 423, il. 12—
13. Scantling’s attorney addéd, “But I also want to avoid any comments on his exercising
any of his rights —"R. 423,11 14 = 15. The trial judge stated, “All right. Just keep‘ going.
Let’s gét past tha;[.” R. 423, 1. 16 — 1?. |

Scantling’s attorhey again brought the impropriety of the last part of Scantling’s
: sta_temént, “I doﬁ’t_ want to incriminate myself,” to the trial judge’s attention after the
conclusion of Brorﬂage"s téstimony. R. 45 8,1. 9460, 1. 2. Scantling’s attorney stated that‘

“any focus on that statement would be a comment on [Scantling’s] exercise [of] his right

against self-incﬁnﬁnatién.” R. 458, 11. 20 — 23. The trial judge responded, “Other than he’s

8



the one that méntioned it.” R. 458, 1. 24 — 25. After the State responded, Scantling’s
attorney restated-his argiment and said “the comment on it is improper.” R. 459,1. 17 —23.
During closing .argunqent, the solicitor told fhe jury:

" Who else is seen at Wal-Mart? I ain’t going to say it’s me and [ ain’t
going to say it’s not. Is this picture fantastic? No, it’s blurry. Did Jerry
Scantling tell Bob Bromage, no, man, I wasn’t in Savannah that’s not
me. No, he didn’t. What did he say? Iain’t going to say it’s me and ain t‘
going to say it’s not. What does he tell Captain Bromage?

R. 6_29,‘ 1. 11 -22 (emphasus added). After the solicitor finished his argument, Scantling’s
attdmay told the trial court, “I've got a matter of law. We can do that m,aybé after my close,
| or d(_) you want to do it now?”. R. 635, 1. 15 — 17. The trial court stated, “Afterards is

~ fine” R.635,1 18. |

Aﬁer closing and before the jury was charged, Scantling moved for a mistrial. R.
665 l. 18 — 667 L 9 Citing Doyle v. Ohio, 426 U.S. 610, 611 (1976) defense counsel
argued the sohcltor commented on Scantling’s silence when lie told the jury that Scantling
‘did not tell Bromage he was not in Savannah. R. 665, 1l. 21 - 25. Stating that she needed to
| ““r.eread Doyle over the break,”_Jddge Mullen defe_rred her ruling. R. 667, 1l. 5 — 6. After
Séntencing? Scantling nidved for a new trial on the Doyle issue. R. 716, 11. 17 — 20. Judge
Mullen deniéd the motion “based on all my earlier rulings.” R.717,11.3 5.
A_Discussion .

In Doyle.v. Ohio,.'426‘-Ui.S. 610, 611 (1976), the United States Supreme Court held it

is improper',for the prosecution to comment or elicit testimony concerning a defendant’s

,’ exercise of his right to rémain silent post-arrest. See also Griffin v. California, 380 U.S. 609

(1965), State v. Johnson, 293 S.C. 321, 360 S.E.2d 317 (1987). “The obvious purpose is to

try to prevent jurors from improperly inferring the accused is guilty simply because he

9,



exercised rights guaranteed to him-by the state and federal constitutions.” Edmond v. State,

‘341 S.C. 340 346 534 S.E. 2d 682 685 (2000)

‘ ‘In State v. Smith, 290 S.C. 393, 350 S.E.2d 923 (1986), our Supreme Court made
elear [a]n accused has the rrght to remain silent and the exercise of that right cannot be used
agamst hirn. - The [s]tate cannot, through evidence or the sohcltor s argument, comment on
the accused’s exerc1se of hlS right to remain s11ent ” 1d. at 394-395, 350 S E.2d at 924.
' “Testlmony that a defendant refused to comment on an accusation against him is an
unconstitutional comment on his post-arrest‘silence.” Id. at 395, 350 S.E.2d at 924,

_When the.prosecutor comments upon or presents evidenee of a defendant’s post-
arrest silence, our ,Courts review the error under a harmless error standard. Specifically, our
._ ‘*Suprerne Court has outlined multiple factors to consider when deterrnining whether such an
_error was vharmless. “To be harmless, the record rnust establish the reference to the
| defendant’s right to silence was a single reference, which was not repeated or alluded to; the
' so'hc_itor did not tie the defendant’s silence directly to his exculpatory story; the exculpatory

story was totally ivm’plausible;,' and the evidence of guilt was overwhelrning.” State v.

"Pickens, 320 SC 528, 530-531, 466 S.E.2d 364, 366 (1996); see also State v. Mclntosh,

358 S.C. 432,447,595 S.E.2d 484, 492 (2004).

The solicitor’s statement in closing was a comment on Scantling’s’ post-arrest
Vsilence.» Scantling was under no (')bligation to tell the police his whereabouts (or anything
else). The solicitor’s argument inferred that Scantling was guilty because he refused to deny
that he was in Savannah at the time the blurry photograph at Wal-Mart was taken. :

Nor can this errer he harmless. The record contains two direct comments on

Scantling’s silence and a third indirect comment. The first direct comment was Bromage

10



repeating that Scantling said, “I don’t want to incriminate myself” R. 423,15 - 8. The
sec‘énd direct comment was the above-discussed argument by the solicitor.” R. 629, 1. 11 —
18. The third comment, which was more indirect, occurred when the solicitor, when asking
‘Bromage a question, répéated 'B'romage’s testimony allegedly quoting Scantling saying “I
ain’t Saying it’s me and I ain’t saying it’s not.”. R 425,11 5 — 8 Since the comment on
Scantling’s,silenéé was repeéted, the error cannot be harmless.
| Furthermore, the eviciéncé of Sdantling’s guilt was not o.verWhelming. The only
- direct evidence was the supposed confession through a vent from the nﬁéle side of the jail to
the female side and made to a mother-daughter pair of jailhoﬁse informants facing bending
charges. Tﬁe remainder: of the casé was éircumstantial and the DNA evidence gathered
’tended to diSpI'O\"e Scantlingfs involvement and show the involveme"n.t of an unknoWn third
- person. ‘The only evidence tying Scantliﬁg to the crime scene was hish VDNA on a pair of
abandoned headphbnes found at ‘the, boat landing’s parking lot away from the body.
Scantling deniéd his involvement to police. Scantling’s encounteré with Green show that
“Green was rengaging in rlsky behavi.or that day thét could havé jeopardized his safety wholly
unrelated f_o Scantling. Uﬁder the facts of fthis dase, the coxﬁmer;t on ‘Scanﬂiné’si silence

Vcannot be harmless and this case Shoﬁld be reversed.

11



2.

The trial court erred in rcfusing to grant a mistrial after a prosecution witness

‘referred to a burglary charge against appellant previously ruled inadmissible by the- trial
court.

Relevant Facts

At a recess, thé attorneys told the court that they needed an in-camera hearingA before
Brittany kaines téok the S_tand. R: 461, 14.)4 —‘462, 1. 18. The State aéreed that an in-camera
héan'hg “would be smaft._” R.. 461, 1. 10 — 11. The State told the trial judge that, in her
statement to police, Rﬁines meéntioned a burglary charge against Scantling that had been
sevefed from the trial of the iﬁstant charges. R.461,1l. 14 -23. R.566,1. 1 — 568, 1. 2. The
solicitor said, “Now, Ive alreadyvcauti(‘)ned her once [about mentioning the burglary]. But I
find it, in the past, has beeﬁ ﬁelpful when they get to come in and I can tell them that as
we’re going ﬂmrpﬁgh the process, as well.” R. 461, 11. 14 —23.

The court agreed' and ‘the State proffergd Raines’ testimony. At the end of Raines’
proffer, jﬁdgc Mullen told her, “The only thing I need to also caution you on, Ms. Raines: 1
don’t want to hea;' the word burglary come out of your mouth. Do you understand?”
AR. 522, 1. 3 — 6 (emphasis added). The trial judge further warned Réines, “You’re not to
disqusé that in any Way. Do yo‘u understahd that?” R. 522, 11. 8 — 9. After the court finished
cautioning Raines, the solicitor asked the trial judge for a break so he could “step to the
back” and céutiqn Rdines’ mother, Padgett, not to mention the burglary. R. 522, 1. 21 — 523,
1.2. Judge Mullén told thé solicitor to tell Padgett “Not to talk about any prior bad acts.” R.

523, 1. 3 — 4. The trial recessed so the solicitor could warn Padgett. - R. 523, 1l. 9 — 20.

12 §



‘ When the trial reSumed the solicitor told Judge Mullen, ‘;She’s ‘been so-instructed, Your -

o ‘Honor” R 523,11, 21—22

Dunng Padgett S d1rect examination, Padgett testlﬁed about her | alleged |
A' conversatlons with Scantlmg through the vent at the jail. R. 546, 1. 25 — 550, 1. 12. After
Padgett recounted Scantlmg ] alleged confessron the followmg exchange occurred

Q And are those the statements that Jerry Scantlmg made to you about-—

A That is correct | |

Q ;what his charges were‘7

~ A - That is correct.

Q. And what he clid?'

o ‘A That—he d1dn t make any statement to—he had told me that his charges,
o that he had been there on a burglary and but then he said— :

: | R 550 11 13 21 Scantlmg 1mmed1ately objected. R. 550 1. 22. Judge Mullen told the
Jury, “Ladres and gentlemen I’m going to strrke that. It s not appropnate You are not to
| co‘n51der it” R. 550 1245 51 L 1. After defense counsel told the court he had a matter of
- ‘7 law, Judge Mullen told h1m and the solicitor they were “going to finish with this—go.” R.
551,1L.2-5. | |

At the next break..\Scantling moved for a mistrial. R. 56’6; 1.1-568,1. 3. He argued ‘
that a mlstrlal was. requlred because of the * extraordinary precautions” taken toexclude any
reference to the burglary charge from the trial and that the charge had been severed. R. 566,
1L 2 - 167' He noted that Padgett had been specrﬁcally warned ahead of time.” R. 566, 11. 8
- 12. He argued that .a mistrial wasvrequired( because “we can’t unring that bell.” R. 566, 11

13-16.
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- The trial judge denied the motion, stating, “I really don’t see any resulting
4prejudice.” R 567, 1. 14 — 16. judge Mullen stated the lack of prejudice was because
- Scantling had already admitted to the jﬁry that he stole the Monte Carlo that was the subject
~ ofthe péSsession of a stolen vehicle charge being tried. R. 567, 11. 17 — 18. She stated that a
mistrial “is a very extr&ne measure td be avoided at all possible” and denied the motion. R,
56.7, L. 19 —568, 1. 3. Scantling reneWed the motion during his motion for a new trial and ‘it
was denied. R. 716, 1 1-717,119.
Di‘sAcussion
| .' ‘Since the burglary had already been severed, this means the trial court had already

found that trying-itf with the instant charges would prevent the jury from making a reliable

judgment about Scantling’s Aguilt. State v. Spears, 393 S.C. 466, 475, 713 S.E.2d 324, 329
(Ct. App. 201 1). “Prejudice to a defendant may occur where the defendant is jointly tried on

charges resulting in the admission of prior bad act evidence that would have otherwise been

inadmissible.” State v. Beekman, 405 S.C. 225, 230, 746 S.E.2d 483, 486 (Ct. App. 2013).

The trial judge’s instructions not to mentiop tﬁe burglary, through the solicitor, are similar to
a ruling in limine. “The purpose of a motion in limine is to prevent disclosure of
pétentially prejudicial me.ltter“to ﬁhe jury.” State v. Floyd, 295 S.C. 518, 520, 369 S.E.2d
842, 843 (1988). o |

| Despite the wamif;g from the'prose:cutor and his intent to keep his witnesses from
V fnentionihg the burgléry; his question specifically asked the witness what she knew about
Scantling’s charges. R. 550, 1l. 13 —21. The solicitor tobk partial respoﬁsibility because he
V ‘fasked a féirly inartful question.” R. 566, 1l. 18 —22. Regardless of his intent, the defense

argued that a mistrial was still required and the prejudicé was evident because of the
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o extens1ve preparations theparties and the court made to keep this irrelevant matter from
“the j Jury R 566 11— 568 1 3 R. 716 11 1-11. Even if unintentional, ‘the effect of the
s011c1t0r ] question is the same and the preJudlce to Scantling is the same: See State v.
Parker, 391 S. C 606, 609 707 S. E 2d 799 800 (201 D (ﬁndmg a mistrial was
'approprlate in part because of the State s misconduct in using evidence prev10us1y
agreed to be inadmissible). '
The trial Judge s ruhng that no prejudrce occurred was contradicted by her earlier
repeated and emphatic 1nstruct10ns to Raines not to mention the’ burglary R 522,113 -9.
T_Judge Mullen prev10usly told Rames that she did not * ‘want to hear the word burglary” come
| out of her mouth. R. 522, 113 =6. However, when Padgett mentioned the word “burglary,”
- . judgé Mulien_found it not prejudicial. In‘ this case with little circumstantial evidence tying
‘ Scantling to the crime and the suspect testimony of inforrnants'Raines and Padgett, this error
cannot be harmless.‘ It uvas 'e\}idence of another crime that could have caused the jury to
' . ccnvict Scantli_ng ‘because they'thought he had a bad character instead of based on the
- evidence presented at ‘trial;l theLStat,e did not indict Scantling for murder until over a year
' 4aﬁer his arrest. The Jury deiiberated for cver three hours. R. 691, 11. 1 —-2. R. 700, 11. i3 -
14 They‘ also ashed the ci)urt for the difference between murder and manslaughter. R. 694,
L12-15. ' y |

" For these reasons, the Court should reverse and grant Scantling a new trial.

N
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- CONCLUSION
For the above-stated reasons, this Court should reverse Scantling’s convictions and

grant him a new trial.

Respectfully submitted,

David Alexand
Appellate Defender
ATTORNEY FOR APPELLANT

This 18" day of December, 2014.
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