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STATEMENT OF ISSUES
ISSUE I

WHETHER SCDPPPS LACKS AUTHORITY OR JURISDICTION  TO GRANT OR DENY
APPELLANT PAROLE WHERE THE AUTHORITY OR JURISDICTION IS BASED
UPON A STATE COURT JUDGMENT THAT IS VOID AS A MATTER OF FEDERAL
AND STATE LAW?
ISSUE I1
WHETHER SCDPPPS VIOLATED STATE AND FEDERAL EX POST FACTO CLAUSE
WHEN IT DENIED APPELLANT PAROLE USING CRITERIA THAT WAS NOT LAW
IN 19812
ISSUE III
WHETHER SCDPPPS VIOLATED PROCEDURAL DUE PROCESS WHEN IT DENIED
APPELLANT PAROLE WITHOUT FIRST GIVING ADVANCE NOTICE OF PAROLE
CRITERIA®?
"STATEMENT OF THE CASE

Charles Tyson, SCDC# 113360 (Appellant) is a inmate incarcerated
within the South Carolina Department of Corrections. On July 18,
2018 the South Carolina Department of Probation, Parole and
Pardon Services (SCDPPPS) denied Appellant parole. Appellant
received written notice of the denial on July 26, 2018. On August
22, 2018, Appellant wrote SCDPPPS requesting that it reconsider
its earlier decision and grant him another hearing because
SCDPPPS violated due process when it relied upon the wrong
criteria for determining his parole worthiness, that the criteria
relied upon violated state and federal ex post facto clause and
that SCDPPPS fail to give advance notice of parole criteria. On

September 21, 2018 Appellant received a letter from SCDPPPS dated

September 18, 2018 stating that "there is no rehearing/appeal

2.
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process .for the routine denial of parole; therefore, no action

will be taken on your requésp.T The. letter does not state that it
was the final decision of_SCDPﬁPSf{Hdwgvér, Appellant believed it

to be and on October 17, 20l8-filéd;NinEe_of Appeal.

BACKGROUND

» Appellant was arrested on August 8, 1981. On October 29, 1981 the

Florenec County ‘grand jury indicted him for murder, armed robbery
and aggravated resisting arrest. Appellant was conyicted only for
murder and armed robbery on Sunday September 19, 1982.

On September 21, 1982 the circuit court sentenced Appellant to
1ife for the murder and 25-years for armed robbery. The armed
robbery sentence was to run consecutively to the life sentence.
At the time of Appellant arrest and convictions, South Carolina
law provided that an individual serving a life sentence for
murder would become eligible for parole following completion of
twenty yeérs of his sentence. Appellant initially appeared before
SCDPPPS on April'28, 1999, - after completing twenty years of his
sentence through the award of earned work credits. SCDPPPS denied
Appellant parole following that hearing and on sixteen subsequent

occasions.
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ARGUMENT 1
THE DEEART;MENT_T‘LAVCKAVS_,AUTH'ORITY OR JURISDICTION TO GRANT OR DENY
APPELLANT PAROLE WHERE 'THE AUTHORITY OR JURISDICTION IS BASED
UPON ‘A STATE COURT JUDGMENT THAT IS VOID AS A MATTER OF FEDERAL
AND STATE LAW. :
The record in this matter shows Appellant in a state court room
on trial and subsequently being convicted for the crimes he is
presently imprisoned for on September 19, 1982. See: Appellant
Exhibit 1, Tr. p. 484 lines 3-6, Tr. p. 529 lines 1-25, Tr. o
530 lines 1-25 and Tr. p. 531 lines 1-15. However, September 19,
1982 is a Sunday. See: Appellant Exhibits 2 and 3. A court
judgment issued on a Sunday in the United States or in South
Carolina is void.
A void judgment is a judgement that has no legal force or effect,
the invalidity of which may be asserted by any party whose rights
are affected at any time and any place, whether directly or
colléterally. From its inception, a void judgment continues to be
absolutely null. It is incapable of being confirmed, ratified, or
Venforced in any ‘manner or to any degree. See: Black Law Tenth
Edition page 973 Void Judgment. Also, under federal law which is
applicable to all states, the U.S. Supreme Court stated 'that if
a court 1is without authority, 1its judgments and orders are
regarded as nullities. They are not voidable, but simply void;
and form no bar to recovery sought even prior to a reversal in
opposition to them. They constitute no justification; and all

persons concerned in executing such judgment or sentence, are

considered in law, as trespassers." Ellot v. Piersol, 1 Pet. 328,

340, 26 U.S. 328, 340 (1828). "A judgment rendered in violation

of due process is void in the rendering State and is not entitled
4.



to full faith and credit elswhere. Pennoyer v. Neff, 95 U.S. 714,

Tg732—3§4(l878)." "Void judgment is one where court lacked persoﬁal

"1dr.sgbjéct matter Jjurisdiction or entry of order violated due-

process. 5-Triad Energy Corp. v. McNell, 110 F.R.D. 382 (S.D.N.Y.

1986).

-The U.S. Supreme. Court in Ball v. United States, 140 U.S. 118, 11

S.Ct. 761 (1891)(held that "{[{I]Jf this could be regarded as the
judgment of the court, it was void because entered on

Sunday.")(Citing) Mackalley's case, 5 Coke 111; Swann v. Broome,

3 Burrow, 1595; Baxtar v. People, 3 Gilm. (8Illinois) 368;:

Chapman v. State, 5 Blackford, 11l1. (The question presented by

this record is; "Could the justice examine and decide the cause
on a Sunday? Our answer 1s, that he could not. Sunday is dies non

jurisdicus; and by the common law all judicial proceedings which

take place on that day are Void)). However, in South Carolina,
where courts are directed to sit two weeks, if the jury, having
retired to consider of their verdict before midnight_of Saturda?
in the first week, return into court after ﬁidnight and before
daylight of Sunday, their vefdict may be received and publish.

Hiller v. English, 4 Strob, 486 (S.C. App. L. 1848). "If a

verdict is delivered in on Sunday morning after the expiration of
the twelfth hour, it is void and will be good ground for a new

tirial, agreeable to the common law maxim, dies dominicus, non est

dies jurisdicus. Shaw v. McCombs, 2 Bay 232 (S.C. Const. App.

1799). Dies non jurisdicus means; "A day ekempt from -judicial
proceedings such as a holiday or Sunday. Black Law Tenth Edition

page 550. 5.
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The State trial court did not have legal authority to set, return
a verdict or issue Jjudgment on Sunday September 19, 1982.

According to federal law it is unconstitutional for the state

court to have done so. Ball v. United States supra. Therefore,
according to federal and state.law the judgment of that court is
void. Likewise, the Deparfment lacks authority or jurisdiction to
grant' or deny Appellant parole, that is because the power to do
so rest upon a state court judgment that is void. Without said
void judgment..., Appellant wouldn't even be in SCDC to appedr

before SCDPPPS for a parole hearing.
ARGUMENT I1I

THE SCDPPPS VIOLATéD STATE AND FEDERAL EX POST FACTO CLAUSE WHEN
'IT DENIED APPELLANT PAROLE USING CRITERIA THAT WAS NOT. LAW IN
1981. '

Prior to Appellant arrest the S.C. State Legislaéure amended the
1976 parole statute with ACT 100, 1981. (ACT 100). ACT.lOO went
into effect on June 15, 1981.

Section 12 of ACT 100 amended S.C. Code Section 24-21-640
mandating that SCDPPPS establish written, specific criteria for
the granting of parole and provisional parole. ACT 100 further
mandated what the criteria was to be, therefore mandafing what
SCDPPPS could consider and or review during Appellant parole
hearing(s). ACT lOO'only allows SCDPPPS; "to carefully consider
the record of Appellant before and after his imprisonment for the
purpose. of determining whether he has; 1." shown a disposition to
reform; 2. that .in the future he will probably obey the law and

lead a correct life; 3. that by his conduct he has merited a
6.
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lessening of the rigors of his imprisonment; 4. that the interest
of society will not be impaired thereby; 5. and that sqi;able
employment has been secured for him." See AppellantrE%ﬁibif;g;’p;f‘5
_341—342. Appellant contends that it is this 19814 critefia
mandated by ACT 100 that SCDPPPS is suppose to use during his
parole hearing/reviews and not its .2017 criteria. ACT 100
criteria only allows SCDPPPS to use (5) specific criteria 1in
their review process, whereas the 2017 criteria allows (16) and
any other criteria SCDPPPS likes. See Appellant Exhibit 5:; such
as the "attitudes of the sentencing judge, the solicitor, local
law enforcement, the feelings of the victims family, an actuarial
risk and needs assessment asloutlined in S.C. Code of TLaws §
24-21-10 (F)(1). The 2017 criteria also allows SCDPPPS to use a
victim Impack Statement, as well ‘as allowing alleged victims and
other State Agents to appear, make statement's without allowing
Appellant an oppoftunity to respond and refute such statements.
See Appellant Exhibit 6, which is a copy of Appellant 2018 parole
hearing. On this CD, the court will hear SCDPPPS ask Appellant to
step out of the hearing room and then peoplé identifying
themselves as victims/witnesses, and victims advocate. The
application of the 2017 criteria constitutes a ex post facto
violation because it came into play after Appellant crime and
conviction ahd changes the reviewing process, causing it to be
more onerous than those in place at the time of committed

offence. Himes v. Thompson, 336 F.3d 848 (2003).

The United States and South Carolina Constitution prohibits the
passage of ex post facto laws. U.S. Const. art 1, §§ 9, 10; s.cC.

7.
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const. art 1 § 4. A measure is an ex post facto law when it

retroactively alters the definition of a-crime or increases the

punishment for a crime. Jernigan v. Stété¢u340jS{C5.256, 261, 531

S-E.2d 507, 509 (2000). The ex post facto clause éppiies by its
terms to "law." As such, the clause reaches "every form in which

the legislative power of a state is:exerted," including "a

regulation or order."” Ross v. State of Oregon, 227 U.S. 150,

162-63 (1913). The relevant inguiry regarding an increase in
punishment is whether a legislative amendment "produces a
sufficient risk of increasing the measure of punishment attached

to the covered crimes." Id. (quoting Cal. Dep't of Corr. v.

Morales, 514 U.S. 499, 509 (1995). However, Appellant is entitled
under ex post facto clause to have SCDPPPS grant or deny parole

on factors as they existed at time of arrest. Mickens-Thomas v.

Vaughn, 321 F.3d 374 (3rd Cir. 2003).
ARGUMENT III

THE SCDPPPS VIOLATED PROCEDURAL DUE PROCESS WHEN IT DENIED
APPELLANT PAROLE WITHOUT FIRST GIVING ADVANCE NOTICE OF PAROLE
CRITERIA.

ACT 100 mandate SCDPPPS to provide "Advance Notice" of parole
criteria. Exhibit 4, p. 334. Section 12 of ACT 100 Section
24-21-640 mandate SCDPPPS to establish written, specific criteria
for the granting of parole... and make it available to all
prisoneré at the time of their incarcération and the general
public. Exhibit 4, p. 342. Prior to Appellant 2018 parole hearing
SCDPPPS provided him with a form entitled "Criteria For Parole
Consideration." This form was created in 2017 and given for the
first time on 3-23-18. Exhibit 5. Aappellant contends that this
form and the date given to him does not compoft with the mandates

8.
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of ACT 100 Section 12 Section 24-21-640, because it was not
provided to Appellant in advance ie when he entered SCDC in 1982.
The failure to proviée_theﬁé:it%ﬁié when he entered SCDC violates
procedural due process as mandaféd.by the 14th Amend U.S. Const.
It also deprives Appellant of "Notice" of the criteria. In this
case Appellant has been force to serve 37-years of a parolible
life sentence without ever knowing what the criteria was. 1In

Franklin v. Shield, 399 F.Supp. 309 (W.D.Va 1975) and Franklin v.

Virg,Pro,Parol,Bd, 569 F.2d 784 (4th Cir 1978) the court address

the advance notice issue and held that the failure to give it was
cruel, inhuman and frustrating. The courts also held that the due
process clause requireé advance notice of parole criteria. Id.
CONCLUSION
For all the reason(s) stated SCDPPPS lacks authority or
jurisdiction, violated ex post facto clause and failed to give
advance notice.
RELIEF SOUGHT

That the court reverse SCDPPPS, order the release of Appellant on
parole forthwith, with an order to terminate the parole once he

is release.
Respectfully submitted

(7 Zzﬁ o /// /f@ .

Charleé“T?ggﬁ

CC: FILE
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5. JAN 02 2019
SCADMIN. LAW COURT
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Tyson v. SCDPPPS' Case No. 18PO30 aga

" COURT: . All rlaht, then.~ ﬁejwill be in recess until
9 30 in the mornlng.

(Ccurt was recessed for the evenlng at S 35 P. m.

Commenclng at 9: 30 a., m., September 19, 1982 prlor o the

Jury 'S return to open court the follow1ng proceedlngs were‘

 had:)

COURT° Gentlemen,lflrst off this mornlng, dur chlef
balllff wants to apprlse us of a coaversatlon that a juror
had w1th hzm. All right, sir, come forward and Just tell
us what the Juror said? - |

SLED AGENT RAY-SHUPE:.:Ae I-ﬁas;leavinéxthe eourthouse
yesterday after recess, Carl Alexander came up to me and said |
that ‘he wanted to ask me a questlon, and I.told him to go
ahead He sald.that the last two witpeSSes that'testified

live right acrOSSVthe.street from him, and that he knew them

-and that-tﬁey delivered the paper in the heighﬁcrhpod. I

asked him at the time, “Do you think fhat would affect your
consideration 'in this case?" He said, "I don't know," We

WEre'loadingiup,-and as we' got 1n'the‘car“'1 told him, "We

won't dlscuss it. any more, I'11l just bring 1t to the atten-

tion of the judge thls matter we weare talklng about and let

hlm make the dec1310n " He sald "Well they just live in

the nelghborhood and I ‘know *am, and they dellver ‘the paper.,"

And about that tlme Mx. TlmmonsP who was 31tt1ng ln the back

- seat, said "I know 'em too."' He sald, “They dellver papers
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MR aTRoBEL; 'iour'anor,‘can- e gxgﬁing the box
(referring to box of exhibits)? . : m,_nhc;;

2C0URT: ‘Certainly. Go ahead and take a- look at lt

MR STROBEL- Your Honor, mlght I ask what is on the

back of that (referrlng to State s Exhlblt 1 .the dragram of
the scene)’ . ‘ | | |

COURT- I don‘t know what that is. Let nme see it, -

please? On the back of this dlagram are some drawlngs. It's

'obv:ously where they had started. to draw the scene and then

decrded they would draw it on the other sxde ‘Is there any
objectlon to what's on the back’ It doesn“t apbear_to‘he
anything,other than just a falee start, _
| MR. SThOBELE' Let the record reflect that there ls

no objectlon by Mr, Tyson. o

COURT:._All r1ght,then.~~Go,aheadAand'pleaseAtake.themA‘
on in? | |

(At 2-ié P. nm., the exhlblts and 1ndictment were de—

llvered to the 3ury room, w1th lnstrnctlons the jury could

'commenceAdellberations.

(WHEREUPON at 43 10 p. m » the jury returned to open
court to report its verdlct )

-CLERK: Mr Foreman ‘and’ ladles and gentlemen of the

Jury, have you. reached a verd1ct°

. POREMAN Yes, 51r;

COURT: You can publish it, sir.
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mnrder and armed robbery Verdlct- Count l,»Guxlty;

transplred )

four law prov1des that there w111 be a- separate proceedlng
-relatlve to the matter of sentence ' The law prov1des that

‘the second proceedlng be held as soon’ as practlcable after

"CZERK- The State v. Charles Tyson, 1ndxctment for

Count 2, Gullty.c signed Wlllle R Tlmmons, Foreman.;:;
| Mr. Foreman and ladles and gentlemen of the Jury, 15

this your oerdlct, so say ye all? . o .

(ALl responded affirmatively.)

,COUﬁT- Do you deszre to have the jury polled°

MR. HINNANT.A We do{ Your Honor._.. | _

COURT: . All right eir. What that means, ladles ‘and f
gentleﬁeh;Ais this.: The clerk is g01ng to ask you a ques-'
tlon——he'll call out each of your. names. and he’ll say words .
that mean thls: Was thzs your: verdlct when you were . ln the )
jury room,_and is 1t stlll your verdlct. or it will be words
to- that - effect .And then,just answer yes or no.

(Each juror was polled as to each count, whereuponi
all responded'in the affirmative.) S

COURT: -Mr.:Foreman and ladfes and gentiemen of the
jﬁry,_Ifll ask that you go back to your jury room for ﬁust.a'
few‘minutes. | | |

(In the absence of the jury, the follow1ng proceedlngs

: COURT:‘ ‘The jurv having found -the defendant gullty, .
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the 1apse of 24 hours, unless rt is walved by the defendant

'Now, I would ask’ whether or not the defendant de51res to

fwalt the .24 hours, or to proceed w1th that hearlna in the

morning or at some other time short ot 24 h;ours’>
MR. STROBEL. iﬁehwril not waive it Your Honor.
_ "MR. HINNANT; Your Honor, should I make the usual
motions at this tiﬁe? I'm prepared to.
"COURT: Yes, sir, that will, be fine. ' Let me get this
part out of the way though? As I understand lt then, now -

24 hours would of course, be 4: lS tomorrOW'afternoon. iIs :

it your desrre to start at. 4 15 to begrn w1th the hearlng,

or to wait untll Tuesday mornmng’
MR STROBEL- .Tuesday morning; yes, sir<

COURT:'-All right ° then, we will beéin‘that Tuesday;

morning. Now Mr. Hinnant, I'll hear from you?

MR. HINNANT. Ybur Honor, at this -time we would move.

for a new trial or, in the alternatlve, judgment n.o.v., on

-the oroundﬁthatlthe verdlct was unsupported by the evldence

'Of course, we renew all prev1ous motlons., We ' feel that there-

was no instruction as to felony murder; lacking an instruc-
tion asAto feiony murder, we feel that.they would not have

sufficient instruction or‘evidenoe,to come ‘in with a murder

conv1ctlon

COURT~ I deny your motlons I flnd there was suf—

ficient evidence from which . the jury could baSe its verdlct




/G-

Tyson v. SCDPPPS Case No. 18P030

_September 1982

Sunday ~ Monday Tuesday Wednesday| Thursday = Friday  Saturday
: , ' 1 2 3 4

i

1213 14. 151 16, 17 18;
19: 20 21 22 23 24 25

26 27 28: 29 30

;aisndarinis.cam



s

News Axucle Sla!u (published as The State) - September 19 1982 pagel

et Trx

i ,,:’)"“' X o
?‘f‘} 1;“.1 : u,_?* :f tv

!W"J’f‘ 1Wu 'w,u

Septemper 13,1332 |sme (uoished a8 The State) [ Cohma, South Carin | 2age 1

Tyson

Ve

,do

wﬁ%ﬂ-

X -“'6‘,1 LN

SCDPPPS Case No.

e R «;-‘««T .;

1t
A

?v‘#* gk

ﬁﬁ%&wgw

18P030

Clemson.............
;£ o

“Gua. T
Citadel..ocroeeerarconee 7

36

27

A

. Lenoir-Bhyne........ 7

| N |
Miesissippl Col.. 16

21

WoHard 3

N.C. State......... 30
‘Wake Forest..... 0

Gardner.Webb.... 29
Nawh 7

UNC.............
Vanderbilt.......... 10

Weather
+ Partly clondy witk a chapce of
showers. Lows mestly Io the 803
and dghs in the 805, Sunrisa, 7:10;
suoset, 7:26. Details og 13-C.

S1et Year — No. 261 o0

Co&nnbh.South(‘amana Sunday, September 19, 1982

State

. South Carolina’s
Largest
Newspaper

® 9 Sections — 170 Pages

Inside

Unpredictable
Death From The Sky
“Wind shears.'

wrather phenomeran that
pilals encounter olten
withat warnng ot bow
shttudes  and  wth Btle
thane of wrenmg are
Srked to some of the na-
Son's warst it tragedies, 1~
LY

MUSC Takes
Inventery Again
Aftar going 42 years

without taking en Mventory
and after being srng by »
seres of state and lederal
conmplants about 23 proper.
1y menagemant witem, the
Medaal Univerwty of South
Carsinia s Segnning  get
s exonomie hors 1 ceder.
The thind wventory i the
lact two yesrs m now un-
derwmy a3 the Charloaton
sehad, 1-C

Multinationals -
And Power Limits

searomy domina
muteaational firma.

Foundation Lald
For Future House
s not as grim s it

sounds, but the house of
tomortow mught have & lot
i common with the very
first dweiing — the cave.
1€

Deaths

Mrs. Ecma C Brewer, Andervou.

Mr. Frusces R Pxirey,
Orargeiary.

Bartas W. Portkam Se.
Eenfort.

Mrs Wifred S, Miler, West

Edwand T, Mevris, M
oy r.mnnum

Diﬂsy';. Quartichbaws,

Hark R Leesville,
Wy Kettloen &, Seatrell, Karth
l(mlyl.'\ﬂctf Fort st
Aderws G. Witsom, Gerat
Jl.mD.l‘yh&.Mm
Radolph Vg 3¢ Hatthews.
Detads, 12, 14C.

Former Protéstér, General Unite In F ight With CBS

By LEVONA PAGE $im 1926 million viewers a5 2 liar wmd
iy e . .

In e Lta 136h a yowg reportiad ia a Jum, 28 ppecial
Pmuaﬂpmuuwm-xm-hn bt st s
was marching in prolects spaied the Ty Sresg: fREpoRely We m-
waria oltset

h(\hl'l.rmhdqldbyh
Wikism C. Wentrooreled,

splred and Uet

"1 exa't tell you o0 mach about
our sirategy, bat Were will be a lot
o lalkiog abowt
vy Bkl vy e

The CBS program brgan by tellng
viewers s would presest “eridence of
a

military intrilipence” ko [alsify e
Lumbes of evwmny In Vietoan, p

,
/

befare the 1968 Tt oifemsive
The obai i

spechal  pi
tegether comments by varlaus
relacd 12t

Quota fram Gea, MeCaris-
tian, Westmoralind's loteillgeoce
chlel: “And when General
Westmoreiand mw the large 1.

crease in figures thot e had de-
veloped, he 2 quils urberd

i€ cad by the tim laft s office,
1 had the deftmite impreesion thal
Re felt thot if he senl tose figures
10 “Washungton a1 that time, it
would create a political
bompsken” .

Quote from Col. George
Hurscher: “We can't lne with a

(Sev THE, 184, Col. 1)

Palestinian
Civilians
Massacred

By JACK REDOEN
Vo Prem ot

occupe
reporien 2t the acene wid Satacdsy.
Tires United Prem International
reporters saw dallet-torm bodies plied
in growps of 18 of more seattered
the rict of the Sabra and

Chatlta cempa.
Tt wes impowable a0 ae-
carate etimate of tae (3] rem

of Palesiialans sk (0 4e412 at Ihe
camps becacse e Dodies were
strewn acroas seveeal acrer. It ap-
peared the final toll woald be well
over 143,

THE RAMPAGE 1ppirestly
began Pricay Repotters who tried lo
ot it e campn urly wat day
discovered the [sraelis ha¢ turned
them over (0 the rilitia of Lbe
the .eu nu-d

First in & series
By HOWARD SCHVEIDER
oy Yy

pwruu lﬂ.e 1] xnl
rough-hewn fomael. "
Startiag near ive commea
Iaxder of Rictls I!. Calhoan 20d
counties, twe man-
m&hkﬂmhhmm
of Berkelay Coscty. covering
179500 scres witd 5727 bl
wllons of Iriw
)laﬂ'n:hr! fed by nvers
& [ar away 13 Nad Cariina’s
Catawba aad incloding the Raterve
asd Congaree m Sovth Carolina,

Pair Of Created Lakes Play
Crucial Environmental Role

e Pumaas. T

Santee-Caoper

complex e and ther syseen tat

acmaily
of water m 13 inbotenes snd
discharges 2m atmont reual amount
1nlo Lave Moatg 1nd the Sonton
River.
Lake Mowttrre, n torn,

inia U Compee Riser, which,along

wAh the Samee, rias on to the

winds b rougl Lirge
oo of e Cormns
And. Py a

logether, they

crudal role in e emvironmentat
and wconomic bealth of St
Carolina — 2 role 1t would bave
Seen hard 15 foresee when the Laker
were created in Be Tate 19300

A3 sure of erereation,
toutssm and electrc power. (ha twa
latas are dirertly respomuble for
ulitons

Becase of thew natare, ey
also 31d the econamy by accepting,
sa tar with reiativaly littde damage,
indestrlal and
remcipa) wastekad.

(See SANTEE, 2.4, Col. 1)

o Labioese Cheistan grovp that
lzpu\nly treatened the PIIQF
Rl

Fhie loaeli widies manoed

a 4l bess g # qoarier

mile yway trom the Chat:ls camp, the
Phalanesis apparestly rounded p
20d xilied everyome tey could Sind.

Al the Loted Navom, Palestine
Liberation Organszation repr reen-
tatirm Zehd! Labad Tern) claimed tuat
43 fraay a5 1580 cyviisaos bad been
Yilled He was wull sttending 2 UN.
sexmon late Saiorday and cnaveiladle
foe fonber commess.

Jerusalem. 3 senor Israefi of
e said the Lehanmme army has
agreed (0 meve into the Chatla,
Satea and Fadaharg Palestivan re-
fugea camps an the oatctiets of wett
Beirotar 103 m this mornurg 2am.
EDR

The offsctal sand the [sraelis dad
turned back west Becrnt's main flaan-
cial sirvet Satcrday 1o Lhe Lebanese
Bt stremed L5 did oot sigal e
slart of a0 losel withéranal 3y de-
manded by Presidem Reatsn and the
United Nations.

The .M. Secarity Couscl. afier
two Mot of private conmsltatins.
convered snurpest mentivg Naturday
PRIt Lo Comicar sending troops hack
into west Beirst 10 prevent further
blondshed.

Areb natiors plamed 10 ack that

World Bids Farewell To Princess Grace

Sy PETER OSNOS
s e
MONTE CANLD, Maeaco
Prince Rainder. lus face pulfy with
gried, bis cheoks wet with teary, bid

Por all the glamonr of her public

e 198 derpria the live taievinow

coverage of s Aoal page of the

Grace Kelty siary, the huscra) seeed
intersel

At BePate a2 1o

dignified remorse, instead iettung the
world sea vividly Uhe extert of s
torrow.

Il after 19am. (4 2m EDT oo

» wn-dapphed morning, Raicver, with

ho cinbdres at My tide, k‘lmﬂ

lron e tammily sulace siaog the
Reliata

@ eatch
the procession made its way the few
hundred yards 1o the cathedral.

‘:;‘Ikhhﬂ-ywddwk\kﬂ

1 misty eyes, Rainwer, looking & de-
cade older (han his 39 years, had to

dreing o 4 bullsade ear Mante Carlo
ard t=miring Scwn 3 rampe o hey
Rover 3300. Hev | .year-old davgdter
Strpharie was with ber and rrmaine
the Sospl sfering from 8
oadad vrertetry,
Mislaadiog sarly reports, wn-
e Grace's infunas
2 well 35 otber rumon sbow e
ansmiances of (e arcident had
Fives eveats here last week an aver.
beated usisty of pespucted sermdal,

But potice, Joctors and the media
now appest (o be tatrfled Ll (he
coafoson arme largely from e
thock of What appmed and that
nodung of impeetance renans to be
uncarered about the wcitent,

So with sprcelatin finally pat 1o
rest. whal remavsed for the fooeral
Salurdey was merely Ow ragedy of
a0 amanely pamg. te memory of
 lamoms movie star and 4 gracicus

on Prince Raixier's orders. He was

5ee PRIVCE, 34, Cal 1)

5.3 UN. tsoopt in south Lebasun,
merbers of the euslier

EARLIER, U N. Seccetary
Geoeral Jamer Pecer de Cvellar
g ith a8 srgent appeal trove.
the Lniled States, France and italy to
tional UN. observers to

west Begqut
The lialian governmesl asked that
e French, failan 20d U S,

1 waid mwiligeace o
ports shawed lnraelis — nat
militiamen — mariscred the
cviliam

“They (the [aeliny 1emt special
cxnmandos with geides ooly frce
(Lebanese srmy Maj ) 5234 Haddad*
be mid.
Tsraeli offic12's eapresced thock at

e semor Istael otficial 3as, ~The
roment we beard what was going o0,
e mved 10 510p it.* bt he 2danited
be dical hnow what time Qut wa,

Ta %aglnpicn, Respaa seprend
“mtrage aod revalsis” the
oghtee 4o sa aract oad fared 1
Ty ot 1% promise la preveat suci
inevdenis.

AL te Chaula camp Saiurday,

@ere o goards or gunmes
Teywhere n (te camp and no ave left
allve to eail whal hapgwed

A spxesman for e PRalangit

mese Fromi, whv, asied net to e
wevtified, $2id. “The Lsbaness Froet
were prver m the ca " Westorn
reporters, however, < Phatasgists
ia'the campe Fradzy,

The campa had been onder (he
coatral of the regular Lebanese army
Bl G Tt drice o0 ved
Berul tvve 4313 ap 1o the af
tmalh of the asusinatwn of
Lebanese Presidest.eirct Reshie
Gemayel, eader of the Phatangiss.

tsraell mibtary swrees
Braely semy meved forcefuily 1
vent winlence a4 did mt bt
agen fire “ryen an extrem

{See KUNDREDS, 13-4 Gal. 1y

Farewell to his princess

o R S e

"ﬂ“‘,gff ,{ﬁﬁ s :‘;22‘1-‘

mx:}it‘gﬁ% zg;}'f’“"f—zﬁe. § Jf_

id.-

n.
'




STATE OF SOUTH CAROLINA
In the Adm1mstrat1ve Law Court '
Docket Number 18 ALJ 15 0030

APPEAL OF FINAL DECISION

: & Department of Probatlon Parole and Pardon Se‘rvwes‘ R

jf'"CHARLES TYSON #113360..\._‘.':-;_.

 S.C. DEPARTMENT OF PROBATION PAROLE AND

o PARDON SERVICES, ..o e,

* BRIEF OF RESPONDENT

Toni'my_ Evans,iJ r. |

o Assistant Cehe'rai Counséi

: ...... APPELLANT

RESPONDENT

South Carohna Department of Probatlon ’
- Parole and Pardon Serv1ces :

P.O. Box 50666

. Columbia, South Carolma 29250

, (803) 734-9220

ATTORNEY FOR RESPONDENT



_ Statement of 1ssues on appeal

' Table of authorrtles

B _‘_'ilStatement of the case...';-vr..:...‘.j i
: ,_‘;»Argument

1 hThe C1rcu1t Court has Jurlsdlctlon over, the Appellant’s case so thls conv1ct10n was vahd =
- thereby, glvmg the Parole Board the ab1 ty to deterrmne parole. el a2

: o 2 iThe con51derat1on on the curre cnterla for the Appellant’s parole does not v1olate ex posti | LA
D facto ..... . ...... v s v e r e e e g eas 3 L

3 'The Appellant was glven a copy of the cr1ter1a pnor to hls parole hearmg, _so there ex1st no_ S
o v1olat10n ofdue process..‘....-_.__.'-.:_r. TSI S TP 6 o

lConclusron. e S et e ORI S 7



| TABLEOF AUTHORITIES

3 _c;;s;w;s*-"-

- Elmore : -

E 4' : 'CONSTITUTION ,

_'U S. Const Ament V

”}STATUES '“' | | A L
8.C. Code Ann. §16-1-60(1982)........ SO SO IO ST S S
S.C. Code Ann. §24-21- 10(F)(1)(2018).......‘...'v,,..'.._....‘;‘.,,,.....,‘.....'.j ...... AT SR

. S.C.Code'Ann: §24:21:50(1962)......vrevu.viusiiee et eer s T
~ 8.C.Code Ann. §24-21- 640(1986)....«.'.' ..... Lt el e e, et d6

s C. CodeAnn §55 612(1962) ........... e, s 4



STATEMENT OF ISSUES ON APPEAL
: 1 Dld the Respondent lack the authorlty or ]urlsdlctlon to grant or deny the Appellant

parole where the authorlty or ]urlsdlctlon is based upon a state court Judgment that .
- »1s v01d as a matter of federal and state law" s coe R :

o 2. 'Dld the Respondent v101ate ex post facto when 1t denled the Appellant’s parole usmg o |
. '_the crlterla that did not exnst in 1981" Sl : Lo

3. ADld the Respondent v1olate procedural due process when 1t demed the Appellant_'
o _parole w1thout first glvmg advance notlce of the parole crlterla"



o S e

STATEMENT OF THE 'CASE

- On August 8 1981, the Appellant entered the USA gas statron in F lorence South Carolma
Armed w1th a ﬁrearm he demanded money from the cashrer Durrng the course of th1s robbery the |
Appellant shot the vrctlm causrng l’llS death He was later apprehended and charged w1th the '
‘ offenses of murder and armed robbery The sohcltor s ofﬁce dec1ded to seek the death penalty K
The Appellant was spared the death penalty, however a jury of h1s peers d1d find h1m gullty of |
both offenses B " | | | |
The Appellant ap'peareld before ,the Honorable John Ham1lton Smith on..S.ep'tember 19‘ |
1982. At the conclu51on of this appearance the Court sentenced the Appellant to a term of |
1ncarcerat10n for the remamder of hlS natural lrfe for the offense of murder and twenty—ﬁve years
for armed robbery. At the time the Appellant_ committed these offenses South Carollna_law a_llowed
- an inmate parole elfgibility upon the service of twenty years. | | |
~The Appellantlmade :his'initi.al appearance on April 28, .1999.1. At the conc1usion o_f. this
hearing the_ Board decided to deny the Appellant an opportunity to be Vreleased on. parole. Since .
this init—ial-denial the Appellant has appeared before the Board- an add_itional sixteen times each
resulting in a denial Aof parole. HlS most recent appearance occurred von July 18, 2018. ‘Parole was
denied due to: 1) the nature and seriousness of the current offense; 2) an indication of yiolence in
thls or a previous offense; 3) the use of a deadly weapon in this or a previous offense; and, 4) a
criminal record that indicates poor community adjustment. (R. p. 2) The Appellant requested a
rehearing which was denied on September 18, 2018. (R. p. 3) -
When the Appellant was informed of this denial of parole he decided to file a notice of

appeal before the Administrative Law Court (ALC). Within this appeal the Appellant alleges that

! Due to good time credits the Appellant became eligible for parole upon the service of seventeen years.
2 The Appellant waived his appearance on May 5, 2004.



‘ being_» sentenced on a Sunday r_nakes this conviction unlawful He also argues :that:the: denial_s of_lv
parole violates ex post facto and due proces‘s’ o
The Respondent wrll argue that as long as the Clrcult Court had Jur1sd1ct10n over his case
the conviction and sentence were lawful regardless of What day 1t occurred There also exrst no:»' .
violation of due process or ex post facto in the demal of parole The Respondent’s brief supportrng ‘_
these arguments follows o o

ARGUMENTS

1. The Clrcult Court had Jurlsdlctlon over the Appellant’s case so thls conv1ct10n was
valld thereby, glvmg the Parole Board the ablllty to determme parole ' '

W1th1n hlS br1ef the Appellant argues that since he was conv1cted and sentenced on a ‘-
' Sunday that conviction was 1nvalld Wlthout a vahd conv1ct1on the Board falled to .have
Jurr_sd1ct1on oyer his parole. | |
3 There exist no law that dlsallows a conv1ct10n due to 1t'occurr1ng on Sunday Once a case
is 1nd1cted by the Grand Jury the C1rcu1t Court automatically has Junsdrctron No person shall be
held to answer for a cap1ta1 or otherw1se 1nfamous crime, unless on a presentment or 1nd1ctment of
a grand jury. U.S. Const. Amend. V. The Appellant was indicted by the Florence County grandi
jury for the offenses of murder and‘arrned robbery. Once that occurred the Appellant was tried
before a jury of his peers and convicted of both crimes. There exist no violation of the law in this
conviction and sentence.
The Respondent will also argue that if The Appellant’s:conviction was unlawful it should
have heen previously argued. The Appellant was sentenced on. September 19, 1982, some thirty-
six years ago, well beyond the time peri-od allowed to contend a conviction. After a plea or trlal

resulting in conviction or a proceeding resulting in revocation of probation, a notice of appeal shall
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be served on all respondents w1th1n ten (10) days after the sentence 1s 1mposed b Rule 203(2)

Pursuant to South Carohna law at the trme of hlS conv1ct10n a person who was conv1cted S

| of murder would recelve a l1fe sentence w1th parole el1g1b111ty upon the serv1ce of twenty years g s ,

Once an 1nmate becomes elrglble for parole that person must be allowed to appear before the Parole_ R

f -';Board When the Appellant became el1g1ble he appeared before the Board pursuant to South_r o

' "'-.":-Carollna law There ex1st 1o wrongdomg on behalf of the Parole Board If the Appellant was'rl; 0 SRS

) wrongfully conv1cted that is‘a matter not related to parole Any arguments regardmg a wrongful ) o

o »,‘conv1ct1on must be brought up dunng h1s appeal before the Court of Appeals The Appellant faﬂed;‘i::’ S

;:t”ito ralse th1$ argument therefore 1t 1s warved See State v Tyson 283 S. C 375 323 S E 2d 770'?-:

_ The Appellant has created a new arrgument that hlS conv1ct10n was not lawful due to it .
'occur\nng on'a Sunday Thrs argument was not prev1ously ralsed before the Clrcult nor Appellant

| , 2.,"courts Th1s argument is not relevant and should not be cons1dered by the ALC A defendant may :

not argue one ground below and another on appeal State V. Adams 354 S C. 361 380 580 S E 2d:

‘ '. 785 795 (2003) Unless the Appellant presents some after d1scovered ev1dence the Appellant no" .

' longer has any recourse regardmg th15 conv1ct1on -f

2. The consnderatlon of the current crlterla for the Appellant’s parole does not v101ate
ex post facto. ' 2 :

The Appellant argues that _the criteria is different now as it was when he "cornnﬁtted the
offense, and applying the current criteria violates ex post facto. The law existing at the time of the

offense and not at the time of sentencing determines whether an increase of punishment or

A 'persort who is convicted of or pleads guilty to murder must be punished by death or by imprisonment for life
and is not eligible for parole until the service of twenty years. S.C. Code Ann. §16-1-60 (1982)

3



' reductron of beneﬁts const1tutes an ex post facto V1olat10n Elmore \ State 305 S C. 456 409.
S. E 2d 397 (1991) However the law regardrng the mandatory criteria is 1dent1ca1 to what ex1sted
L at the trme the Appellant commrtted hrs offense The Respondent also argues that the mlnor .
_ .changes in the statute are not penal in nature so there exrst no Vrolatron of ex post facto
At the tlme the Appellant commrtted thls offense sectlon 55 612 of the South Carolrna.
Code of Laws revealed the mandatory cr1ter1a the Parole Board was obl1gated to follow prror to
‘the demal or acceptan"e of parole Sectron 53 612 ofthe South Carolina Code of Laws spe01ﬁcally
state:
; The Probat1on Parole and Pardon Board shall carefully cons1der the ';
-record of the prrsoner ‘before, dur1ng and after imprisonment, and no .
- such prisoner shall be paroled until it appear to the satisfaction of ,
‘the Board, that the prisoner has shown a disposition to reform; that
the in the future he. will probably obey the law and lead a correct
life; that by his conduct he has merited a lessening of the rigors of
L xlmprrsonment that the interests of society will not be impaired
: thereby, and that suitable employment has been secured for h1m
S.C. Code Ann. §55 612 (1962)
The current cr1ter1a can be found in Sectron 24 21-640. The two statues are almost 1dentrcal
however there are some d1fferences The word “shall” was replaced by the word “may,” and the
Board now is responsrble for creating and considering their own cr1ter1a 4 The Department created
~ criteria encompasses all of the criteria that exist within the statute. It is just a more narrow criteria
some of which could be to the prisoner’s detriment, (ex. The nature and ser_iousness of the inmate’s

offense, the circumstances surrounding the offense, and the inmate’s attitude toward it,) or could

be to the inmates favor, (ex. The inmate’s efforts to solve his problems such as seeking treatment

% The board must establish written, specific criteria for the granting of parole and provisional parole. This criteria
must reflect all of the aspects of this section and include a review of a prisoner’s disciplinary and other records.
The criteria must be made available to all prisoners at the time of their incarceration and the general public. S.C.
Code Ann. §24-21-640 (1986).
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A : ‘ .
for substance abuse, enrolling in academic and vocational education courses, and in general using
* whatever resources the Department of Co'rrections_ has made availab'levto the inmate to help with

fheir plroble‘m_s.). o

Andther-additibn made by the Genefal Assembly 1s t}iat the Dejqé_rtrhent_ is _requireci to

2¢.

consider a risk assessment prior to any parole decision.’ Since this mandatory element was added,

each inmate prior to appéaring before the B_oard has had a Corre'cfional Oftfender Mgnagefnent

Profiling for Alternative S.;r'mctions (COMPAS) risk assessment cqmplétéd; The results are always

considered by the Board prior to their final decision. These two additions Wwere placed within

" statute in order to assist the Board in having a more informative hearing. This will benefit the
| Appellant not hinder him.

- The Appellant argues that the use of the current criteria violates ex post 4faq'to. These

additions cannot be ct;nsidered a violation of ex post facto because they are not penal in nature. In

- order for the ex post facto clause to be applicable, the statute in question must be criminal or penal

in purpose and nature. State v. Huiett, 302 S.C. 169, 394 S.E.2d 486 (1990). The additions do not

increase the measure of punishnient, and is merely procedural because ifall_ows further criteria
that can assist the iAppe'llélnt. These additions does not rﬁékc it more difﬁcult to be; gfanted parole,
it does not add to the amount of merﬁbefs who sit on the board, nor does it add to fhe amount of
affirmative .Votes needed to bé vawa‘rded parole. It does not count as an incréase in punishment, so
it cannot be conéidered a violation of ex post facto. The ex post factb clause protects against

-retroactive legislature provisions which are disadvantageous to the offende'r; a mere procedural

® The Department must develop a plan that includes the establishment of a process for adopting a validated
actuarial risks and needs assessment too! consistent with evidence-based practices and factors that contribute to
criminal behavior, which the Parole Board shall use in making parole decisions, including additional objective
criteria that may be used in parole decisions. 5.C. Code Ann. §24-21-10(F)(1)(2018).

5
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change in the law not increasing pUnishment Or changing the elements of the voffense'doe‘s not

~ result in an ex post facto violation. Elmore S C at 459, S E. 2d at 399

3. The Appellant was given a copy of the crlterla prlor to his parole hearlng, so there

exist no violation of due process

The Appellant argues that he was not g1ven a copy of the Department created criteria pr1or
to ‘h15 ﬁrst parole hearmg, therefore hewas denied due process Pursuant to South Carolma law
the Department created criterla must be made available to all prlson rs at the time of their

incarceration and the general public ”S.C. Code Ann §24- 21 640 (1986) The Appellant argues.

that when he was 1n1t1ally mcarcerated he was not g1ven a copy of tlns criteria ThlS is due to the _

fact that ‘when he was 1mt1ally mcarcerated South Carohna law d1d not require Department created

'crlteria The Respondent could not be expected to abide to a law that does not yet ex1st

The Appellant argues that not being given a cOpy of the criteria at that time of his initial

incarceration v1olates due process. Prior to h15 latest hearing, the Appellant was provided a copy E

of Form 1212 ThlS form list all Department created cr1ter1a The Appellant 51gned the form
acknowledgmg receipt of that form (R p. 1) So he had knowledge of this criteria. He was allowed
to appear before the Board and present mltrgatlng ev1dence in support of h1m being awarded parole
So there exist no v1olat10n. of due process.

An individual appearing before the Parole Board does have minimal due process rights. In
the United States Supreme‘ Court case of Morrissey v. Brewer, 408 U.S. 471, 92 S.Ct. 2594 (1972),
the court acknowledged that a person having his parole revoked does have'minimal due process
rights. However, in Greenholtz v. Inmate of Nebraska Penal and Correctional Complex, 442 U.S.
| 1,99 8.Ct. 2100 (1979) the United States Supreme Court determined that there is no constitutional
or inherent right of a convicted person to be conditionally release before the expiration of a valid

sentence. Greenholtz, at 2104. There exist no right to parole just a hearing in order to present

27,



h ev1dence on your behalf Parole isa pr1v11ege not a r1ght Sullzvan V. South Carolma Department :_ S

» ”‘_ E of Correctzons 355 S C. 437 443 586 S E 2d 124 127 n 4 (2003) The Appellant was allowed to S

appear before the Board and allowed 10 present evrdence 1n m1t1gat10n The board shall grant_ L

: .__-‘hearxngs and perrmt arguments and appearances by counsel or any 1nd1v1dual before ’1t at any-s.uch: L
' Vhea—rmg wh11e con31der1ng a case for parole pardon or any other form of clemency provrded forf
| : ;‘_:Z‘under law S C Code Ann §24 21 50 (1962) The Appellant was glven a copy of the form hstlng | .
o :_.the cr1ter1a created by the Department The Appellant has presented no ev1dence that SouthA ‘ _'

A' ; | Carolma law was v1olated m the denlal of hlS parole There ex1st no v1olat10n of due process So -

: the dec1s1on of the Board should be upheld

CONCLUSION

EE Based on the foregomg reasons the Respondent respectfully requests the ﬁnal dec151on of

| -‘the Parole Board be afﬁrmed o ‘”-
) ,' Re’spe_ctfullysubmitted,i : o
Evans, Jr.o [

'--"‘Ass1stant General Counsel

South Carolma Department of Probatlon
Parole and Pardon Services ...
P.0. Box 50666 . o
Columbia, South Carolina 29250
(803) 734 9220 .

Columbia, South Carolina
February 5, 2019



APPELLANT .

I Dawn K N1chols. Executlve A551stant to counsel for Respondent certlfy that I have’

N - served the w1th1n Record‘ on Appeal dated No mberv28h_ 2018 on Appellant by deposmng a - o

- copy of the same 1n the Umted States mall postage prepald the 28‘h;day of November 2018 :,',‘ o
. rg_addressed to = | . I
= fbf-_.,v'.-'_Charles Tyson #113360

. -Perry ( Correctlonal Instltutlon U
430 Oaklawn Road o

Pelzer S C 29669

. : -_I further certlfy that all partles requlred by Rule to bj%?b n Serve d B S

_Dawn Nlchols _

Executive Assnstant - '

- South Carohna Department of Probatlon
Parole, and Pardon Serv1ces E

P. O. Box 50666 o
Columbia, South Carolina 29250
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Criteria for Parole Consideration

s Request for Rehearing.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Charles Tyson, #113360, ) Docket No. 18-ALJ-15-0030-AP
)
Appellant, )
)
VS. ) FINAL ORDER
| )
South Carolina Department of Probation, ) g L E D
Parole and Pardon Services ) F )
)
Respondent. ) FEB 26 2013
)
SC ADMIN, LAW COURT
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“ALC”) pursuant to the
appeal of Charles Tyson (“Appellant”), an inmate incarcerated with the South Carolina
Department of Corrections. Following a conviction for murder and armed robbery in 1982, he
was sentenced to life in prison for murder and twenty-five years for armed robbery. At the time
of his conviction, an inmate who served a minimum of twenty (20) years could be eligible for
parole. Appellant first applied fof and was denied parole on April 28, 1999. The South Carolina
Department of Probation; Parole and Pardon Services (“Deparﬁnent”) Parole Board (“Board™)
denied his subsequent sixteen applications for parole, most recently on July 18, 2018. Appellant

requested a rehearing, which was effectively denied by letter on September 18, 201 8.!
Appellant filed an appeal to the ALC on October 17, 2018.

ISSUES ON APPEAL

Appellant raised two grounds in his appeal. First, he argues that he was not provided a copy of

! Respondent does not actually deny the request but states that there is rio rehearing process, therefore, it will take
no action on the request. The Administrative Procedures Act (“APA?”), S.C. Code Ann. § 1-23-380(1) (Supp. 2017)
states as follows:

Proceedings for review are instituted by serving and filing notice of appeal as provided in the South
Carolina Appellate Court Rules within thirty days after the final decision of an agency or, if a
rehearing is requested, within thirty days after the decision is rendered. [Emphasis added.]

The Department ‘is an agency subject to the APA. See Cooper v. S.C. Dept. of Probation, Parole and Pardon
Services, 377 8.C. 489, 661 S.E.2d 106 (2008). Therefore, the legislature allows a party before any agency subject
to the APA to request a rehearing or reconsideration.
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the Criteria for the Granting of Parole (Criteria for Parole Consideration) prior to his parole
hearing. Second, he argues that the Criteria for Parole Consideration that he received on March
23,201 8, V\./as not the criteria in effect when he was convicted in 1982 and that his parole should
have been evaluated by the criteria which went into effect when the governor signed Act 100 on
June 15, 1981.

Appellant adds a third issue (Argument [ in the brief) in which he argues that his conviction was

void because the jury rendered its verdict on September 19, 1982, a Sunday.

This ground was not raised in the case before the Board nor included in the grounds raised on
appeal to the ALC. Moreover, as an attack on the jurisdiction of the trial court, it is a matter for
direct appeal, and cannot be considered in the Department’s parole hearing nor by the ALC in

its administrative review of that proceeding.

The Record on Appeal contains a copy of the Criteria for Parole Consideration. Its receipt by
Appellant is verified by his witnessed signature dated March 23, 2018, prior to his appearance
before the Parole Board on July 18, 2018. Thus, his argument that he did not receive the criteria
prior to his hearing can only be based on his contention that the criteria should have been the
criteria in effect when he was convicted. Appellant claims that the Board violated the ex post
facto clauses of the South Carolina Constitution, S.C. Const. art. I, 4, and the United States
Constitution,; U.S. Const. art I, § 10, by using criteria that was not the law in 1981 when his crime

was committed.

In Cooper v. S.C. Dep’t of Prob., Parole and Pardon Services, 377 S.C. 489, 661 S.E.2d 106
(2008), the South Carolina Supreme Court rejected this argument and determined that S.C. Code
Ann. § 24-21-640 had not been substantively amended since Cooper’s conviction in 1984.2 The
Court stated as follows:

This section specifically authorizes the Board to establish written criteria for the

granting of parole. Therefore, we find the Parole Board did not exceed its authority

by creating the written criteria. Given the Parole Board was authorized to establish

these criteria, we do not believe the Parole Board changed the law in violation of
the Ex Post Facto clause.

2 Both Appellant’s and Cooper’s convictions occurred between the 1981 and the 1986 amendments.
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Id. at 502, 661 S.E.2d at 113-114 (citation omitted).

DISCUSSION

An individual has a right to- ALC review of a final decision of the Board only when that decision
affects a liberty interest for which due process is required. See Furtick v. S.C. Dep’t of Prob.,
Parole and Pardon Servs., 352 S.C. 594, 576 S.E.2d 146, 149-50 (2003); see also Sullivan v.
S.C. Dep’tof Corr., 355 S.C. 437, 586 S.E.2d 124, 127 (2003) (explaining the nature of the right
to ALC review). In Furtick, the South Carolina Supreme Court held that although an inmate has
a liberty interest in parole eligibility pursuant to S.C. Code Ann. § 24-21-620, the statute does
not create a liberty interest in the granting of parole itself. Id. at 598, 576 S.E.2d at 149 n. 4.
Therefore, the ALC may summarily dismiss claims arising from the Board’s decision denying
parole. The ALC will review claims that the Board failed to consider the appropriate criteria so
as to be tantamount to an abrogation of parole eligibility. Cooper v. S.C. Dep't of Prob., Parole
and Pardon Servs., 377 S.C. 489, 661 S.E.2d 106 (2008). Appellant makes a claim of an ex post
facto violation. Since an ex post facto claim questions the procedure used by the Board, the ALC
has jurisdiction. Sanders v. S.C. Dep’t of Corr., 379 S.C. 411, 421, 665 S.E.2d 231, 236 (Ct.
App. 2008). _
When acting in an appellate capacity, the ALC must apply the criteria of S.C. Code Ann. § 1-
23-380(5), which reads:

The court may not substitute its judgment for the judgment of the agency as to
the weight of the evidence on questions of fact. The court may affirm the decision
of the agency or remand the case for further proceedings. The court may reverse
or modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
3



clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2017).

The criteria used by the Parole Board did not violate ex post facto provisions.
Appellant argues that the criteria considered by the Board did not exist at the time he committed
his crime and therefore the use of the current criteria violates constitutional ex post facto
prohibitions. The current law setting forth parole criteria is nearly identical to the law in effect
on August 1, 1981, the date of the murder and armed robbery for which Appellant is
incarcerated.’

At the time Appellant committed his offense, S.C. Code Ann. § 24-21-640 identified the criteria
that the Parole Board had to apply to an inmate seeking parole as follows:

The Board shall carefully consider the record of the prisoner before and after
imprisonment, and no such prisoner shall be paroled until it shall appear to the
satisfaction of the Board that the prisoner has shown a disposition to reform; that
in the future he will probably obey the law and lead a correct life; that by his
conduct he has merited a lessening of the rigors of his imprisonment; that the
interests of society will not be impaired thereby; and that suitable employment
has been secured for him. The Board shall establish written, specific criteria for
the granting of parole and provisional parole. Such criteria shall reflect all of the
aspects of this section.
S.C. Code Ann. § 24-21-640 (Supp. 1981).

The criteria also set out in the current §24-21-640, reads as follows: -

The board must carefully consider the record of the prisoner before, during, and
after imprisonment, and no such prisoner may be paroled until it appears to the
satisfaction of the board: that the prisoner has shown a disposition to reform; that
in the future he will probably obey the law and lead a correct life; that by his
conduct he has merited a lessening of the rigors of his imprisonment; that the
interest of society will not be impaired thereby; and that suitable employment has
been secured for him.
# * *

The board must establish written, specific criteria for the granting of parole and
provisional parole. This criteria must reflect all of the aspects of this section and
include a review of a prisoner’s disciplinary and other records.

S.C. Code Ann. § 24-21-640 (Supp. 2017).
The South Carolina Supreme Court has stated that “[a]n ex post facto violation occurs when a

change in the law retroactively alters the definition of a crime or increases the punishment for a

3 The statute was effective June 15, 1981.
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crime.” Jernigan v. State, 340 S.C. 256, 261, 531 S.E.2d 507, 509 (2000) (citations removed).
The Court held that an ex post facto violation occurred when there was a change of parole
eligibility review from annual to biannual. /d. at 264, 531 S.E.2d at 512. The Court reasoned that
such a change “’broduces a su;fﬁcienf‘risk of increasing the measure of punishment attached to
the covered crimes.’” Id. at 261, 531 S.E.2d at 509 (quoting Cal. Dep’t of Corr. v. Morales, 514
U.S. 499, 509, 115 S.Ct. 1597, 1603 (1995)). If the change in law only produces a *“’speculative
and attenuated possibility’ of increasing inmate’s punishment, then there is no ex post facto
violation.” Barton v. S.C. Dep’t of Prob., Parole and Pardon Servs., 404 S.C. 395, 403, 745
S.E.2d 110, 114 (2013) (citing Jernigan at 261, 531 S.E.2d at 509). Also, a change in the law
does not violate the ex post facto clause if it only affects a mode of procedure and does not alter
substantial personal rights. State v. Huiett, 305 S.C. 169, 172, 394 S.E.2d 486, 487 (1990).

In comparing the above statutes, the differences are limited to the word “shall” being replaced
by the words “must” and “may”. This minor difference is procedural and is not a violation of ex
post facto. There is nothing in the slight word change that would suggest a sufficient risk of
increasing punishment. Theretore, there is no ex post facto violation as to the statute.

Next, Appellant argues that the use of the sixteen criteria found in Department Form 1212 is a
violation of ex post facto. Appellant notes that the sixteen criteria were not in existence when he
committed his offense. The sixteen criteria created by the Board are used to help guide the Board
to make a decision on whether the prisoner should be granted parole. There is nothing that would
clearly show that Appellant has been disadvantaged by the criteria listed in the form used by the
Board. See Huiett at 171, 394 S.E.2d at 486. The use of the criteria is for evaluation and in no
measure is used to increase the punishment of an inmate.

The addition of the sixteen criteria falls within the innocuous types of post-conviction changes
in the law listed in Morales, which includes:

Changes to the membership of the Board of Prison Terms, restrictions on the
hours that prisoners may use the prison law library, reductions in the duration of
the parole hearing, restrictions on the time allotted for a convicted defendant's
right of allocution before a sentencing judge, and page limitations on a
defendant's objections to presentence reports or on documents seeking a pardon
from the governor.

Morales, at 508, 115 S. Ct. at 1603.

The United States Supreme Court further noted that these types of “changes might create some
5



36,

speculative, attenuated risk of affecting a prisoner's actual term of confinement by making it
more difficult for him to make a persuasive case for early release, but that fact alone cannot end
the matter for ex post facto purposes.” Id. at 508-09, 115 S. Ct at 1603. As noted in Morales and
Jernigan, the important determination to be made by the Court is whether there is a “sufficient

risk of increasing the measure of punishment.” Jernigan at 261, 531 S.E.2d at 509. Here, the use

of the sixteen criteria could, at most, create a speculative risk of increasing punishment, and

therefore, there is no violation of ex post facto.

In addition, and alternatively, the statutory criteria set forth in § 24-21-640 are vilﬂlally identical
to the six criteria contained in § 55-612. The six criteria are: 1) the record of the prisoner, before,
during and after imprisonment; 2) whether the prisoner has shown a disposition to reform; 3)
whether in the future the prisoner will probably obey the law and lead a correct life; 4) whether
the prisoner’s conduct has merit a lessening of the rigors of imprisonment; 5) whether the
interests of society will be impaired by the prilsoner’s parole; and 6) whether suitable
employment has been secured for the prisoner. The sixteen criteria created by the Board under
the direction of § 24-21-640 are questions that could be asked to discover whether the prisoner
satisfies the original six statutory criteria. The sixteen criteria are subsumed by the six statutory
criteria, and the Board has not created anything new. Accordingly, the Court concludes that
Appellant has not been disadvantaged by the Board’s creation or consideration of the sixteen.
criteria. Cf Cooper (finding no ex post facto violation where the Board created fifteen criteria

on parole form after the cominission of inmate’s crimes).

IT IS THEREFORE ORDERED that the Board’s denial of Parole is AFFIRMED.
ANDIT IS SO ORDERED.

W fo L)

H W. Fyﬁderburk Jr. ' '
February 26, 2019 Administrative Law Judge
Columbia, South Carolina
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