THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
APPELLATE PANEL

RECBIVED

Appellate Case No. 2019-000369 :
WCC File Nos. 1322451, 1319203, 1420487 MAY 08 2018 -

SC Court of Appeals
Terry Capone, Claimant..........ecvveiiniiiiiniiiniiieenie s Appellant pro se,
\2
City of Columbia, Employer, and
Companion Third Party Administrator, LLC, CarTier, .......ccouerivereiivinienninienesisneinnane Respondents.

MOTION TO DISMISS APPEAL

Pursuant to Rule 240,. SCACR, Respondents City of Columbia, Employer, and
Companion Property & Casualty, Carrier (collectively “Respondents”) move to dismiss this
appeal. For the reasons stated in greater detail, below, Respondents assert the Notice of Appeal
filed by Appellant pro se Terry Capone (“Capone”) is untimely, thereby depriving this Court of
appellate jurisdiction to consider the merits of Capone’s claims. Accordingly, Respondents are
entitled to an order dismissing this appeal in its entirety and ‘with prejudice. In addition,
Respondents seek an order from this Court relieving them of any further obligation to respond to

appellate filings by Appellant pro se related to WCC File Nos. 1322451, 1319203, and 1420487.



FACTUAL AND PROCEDURAL BACKGROUND

Capone, Claimant pro se below, sought workers’ compensation benefits via three
separate claims: (1) WCC File Number 1319203 for re-injury of his hands and wrists; (2) WCC
File Number 1322451 for aggravation of a psychological injury; and (3) WCC File Number
1420487 for re-injury of his toe. See Forms 50, Employee’s Request for Hearing, attached
collectively as Exhibit A. Those claims were heard before Single Commissioner Gene
McCaskill on August 21, 2015, and his Decision and Order denying benefits on these claims was
filed December 2, 2015. See December 2, 2015 Decision and Order, attached as Exhibit B.
Capone did not file a Form 30, Request for Commission Review, challenging Commissioner
McCaskill’s Order denying benefits'. Instead, more than two years later, on or after February
20, 2018, Capone filed his Notice of Motion and Motion Relief to Alter, Amend, Set Aside
Judgment, Order, or Proceeding under Rule 60(A) (B) [sic] and/or SC Code 1-23-380. See
Notice of Motion and Motion, attached as Exhibit E. That motion was denied via Administrative
Order filed March 27, 2018. See March 27, 2018 Motion Order, attached as Exhibit F.

Following the denial of his motion to alter or amend judgment, Capone filed a Form 30,
Request for Commission Review, dated April 10, 2018, seeking review of the March 26, 2018
Order dismissing his claims as barred by res judicata. See Form 30, Request for Commission
Review, attached as Exhibit G. Capone’s Form 30, Request for Commission Review, was
“Dismissed as Interlocutory” via Administrative Order dated June 18, 2018. See June 18, 2018

Order, attached as Exhibit H. Capone filed his Notice of Appeal on or about July 23, 2018. This

! Capone also filed successive Forms 50, Employee’s Request for Hearing, pertaining to the
same claims denied by the December 2, 2015 Decision and Order. See Successive Forms 50
(WCC File Nos. 130203, 1322451, and 1420487) attached collectively as Exhibit C. These
Forms 50, Employee’s Request for Hearing, were denied on the basis of res judicata via
Decision and Order filed March 27, 2018. See March 27, 2018 Decision and Order, attached as
Exhibit D.



Court dismissed Capone’s appeal as interlocutory via Order filed September 20, 2018, issued the
Remittitur October 9, 2018, and denied Capone’s request to recall the Remittitur and reinstate his
appeal via Order filed November 2, 2018. The Court also declined to consider Capone’s
subsequent motion to reconsider via correspondence dated November 15, 2018.

Following issuance of the Remittitur, the Appellate Panel of the South Carolina Workers’
Compensation Commission issued its March 1, 2019 Decision and Order, attached as Exhibit L.
In that Decision and Order, the Appellate Panel fully and unanimously affirmed the single
commissioner’s prior determination that Capone never appealed the December 2, 2015 Order
determining he was not entitled to further benefits for the claims asserted in WCC File Nos.
1319203, 1322451, and 1420487 and that Capone presented no evidence of any mental condition
that would have prevented him from filing a timely Form 30, Request for Commission Review.
Further, the Full Commission noted Capone’s acknowledgement that “he did not appeal the
Decision and Order . . . .” of the single commissioner. (December 2, 2015 Order, p. 9, 14) In
addition, the' Appellate Panel ordered that further filings by Capone related to these claims shall
be administratively dismissed and that Respondents “shall be relieved of any obligation to
respond to further ﬁlin.gs by [Capone] related to [WCC File Nos. 1319203, 1322451, and
1420487].” (Id., p. 10)

Notwithstanding the Appellate Panel’s conclusion that the unappealed single
commissioner’s order established the law of the case, as well as his admitted failure to seek
timely review of that order, Capone now seeks review in this Court. For the reasons stated
herein, Capone’s appeal is untimely and should be dismissed. Additionally, Respondents request
an order from this Court relieving them of any further obligation to respond to any further

appellate filings related to the claims at issue.



ARGUMENT

Capone’s motion to alter or amend judgment was filed February 20, 2018 — more than
two years after the filing of the single commissioner’s order denying benefits. When his motion
to alter or amend was denied, Capone then filed a Form 30, Request for Commission Review,
challenging the dismissal of his claims originally rejected in the unappealed order of the single
commissioner iﬁ December 2015. As explained below, motions to alter or amend are not proper
before the Workers’ Compensation Commission, and, even if such motions were propér in
workers’ compensation proceedings, Capone’s motion was filed well beyond the one-year
deadline established by Rule 60, SCRCP. In light of his failure to file a timely Form 30, Request
for Commission Review, Capone’s Notice of Appeal is untimely. As a result, this appeal should
be dismissed with prejudice.

L. Motions to Alter or Amend Pursuant to Rule 60 of the South Carolina Rules of Civil
Procedure Are Not Proper Before the South Carolina Workers’ Compensation, and
Appellant’s Rule 60 Motion Was Not Timely.

Capone’s sole remedy for any alleged error on the part of the single commissioner was to
file a timely Form 30, Request for Commission Review, followed by an appeal to this Court. As
this Court has explained, the workers’ compensation statutory scheme does not contemplate a
motion to reconsider or to alter or amend before the Commission pursuant to either Rule 59 or
Rule 60 of the South Carolina Rules of Civil Procedure. Nettles v. Spartanburg School District #
7,341 S.C. 580, 588, 535 S.E.2d 146, 150 n. 4 (Ct. App. 2000) (quoting Lloyd v. AT& T Nassau
Metals Corp., 299 S.C. 207, 209, 383 S.E.2d 257, 259 (Ct. App. 1989) (“[TThe proper remédy [to
address an alleged error in the single commissioner’s order] is a timely appeal to the full
Commission and then to the courts.”)). For this reason, Capone’s motion to alter or amend was

improper, and the Commission lacked jurisdiction to consider it.



Even if Rule 60 provided an additional mechanism by which Capone could seek
alteration or amendment of the single commissioner’s order denying benefits, his motion was
untimely. Capone’s motion, filed more than two years later seeking commission review, was
based on alleged errors of law, violation of his constitutional rights, and fraud upon the tribunal.
Rule 60 contemplates relief based upon the grounds alleged (but not substantiated) in Capone’s
motion; however, the Rule also provides that “[t]he motion shall be made within a reasonable

time, and for reasons (1), (2), and (3)* not more than one year after the judgment, order or

proceeding was entered or taken.” See Rule 60(b), SCRCP (emphasis added). As noted, the

initial order denying benefits was filed December 2, 2015. Thus, any motion to alter or amend,
assuming such motions offer a viable avenue for relief in workers’ compensation proceedings,
would have been due on or before December 2, 2016. Assuming for the sake of argument that
the Commission could consider a motion pursuant to Rule 60, SCRCP, Capone’s was not filed
within one year of judgment and was not timely according to the plain text of the Rule.

Capone’s delay in seeking relief, combined with his failure to follow established
procedural requirements, deprived the Commission and this Court of appellate jurisdiction to
consider any alleged error on the part of the single commissioner in denying his claims. The
Appellate Panel recognized this required outcome when it unanimously and fully affirmed the
March 27, 2018 Order of the single commissioner, This Court should dismiss Capone’s appeal

on this basis.

2 Rule 60(b)(1)-(3) provide relief for the following reasons: “(1) mistake, inadvertence, surprise,
or excusable neglect; (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(b); [and] (3) fraud, misrepresentation,
or other misconduct of an adverse party. . . .” The remaining grounds for relief provided for in
Rule 60(b) are not at issue in these proceedings.



II. - Appellant’s Notice of Appeal Is Untimely And Should Be Dismissed.

It is black letter law that this Court lacks appellate jurisdiction in a workers’
compensation appeal where the appellant failed to file a timely Form 30, Request for
Commission Review. As the Supreme Court has observed, the South Carolina Workers’
Compensation Commission “lacks the authority to extend the fourteen days permitted for the
filing of an appeal from the decision of a single commissioner.” Allison v. W.L. Gore &
Associates, 394 S.C. 185, 188, 714 S.E.2d 547, 549 (2011) (vacating full commission order and
circuit court’s reversal of full commission order where claimant filed untimely Form 30, Request
for Commission Review) (citing Goodman v. City of Columbia, 318 S.C. 488, 458 S.E.2d 531
(1995)). By extension, “an appellate body may not extend the time to appeal.” Id., 318 S.C. at
188, 714 S.E.2d at 550 (citations omitted).

In this case, Capone failed to file a Form 30, Request for Commission Review,
challenging the dismissal of his claims via Order filed December 2, 2015, until February 20,
~ 2018. He never requested, and the Full Cdmmission lacked authority to grant, any extension of
the fourteen-day deadline, opting instead to file an impermissible motion to alter or amend well-
beyond the time permitted. These procedural missteps compel this Court to dismiss Capone’s
Notice of Appeal with prejudice. Further, given the repeated and voluminous filings by Capone
in reference to his time-Earred claims, Respondents respectfully request entry of an order
relieving them of any further obligation to respond to filings submitted to this Court related to

the workers’ compensation claims at issue.



CONCLUSION

For all of the reasons addressed herein, Appellant Terry Capone’s Notice of Appeal is not
timely and should be dismissed, and Respondents so move. Respondents further request this

Court issue an order relieving them from any obligation to respond to further appellate filings in

this matter.

May 8,2018 By: QQ; égi‘ﬁ

Cynthia C. Doole ( Bar No. 13623)

Carmelo B. Sammataro (SC Bar No. 69746)
TURNER PADGET GRAHAM & LANEY P.A.
Post Office Box 1473

Columbia, SC 29202
CDooley@TurnerPadget.com
SSammataro@TurnerPadget.com

Phone: (803) 254-2200

Fax: (803) 799-3957
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EXHIBIT A
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Sduth Carolina Workers’ Compensation Commisslon
1333 Main Street, Suite 500 o Post Office Box 1715

Carrler File #:

Columbla, South Carolina 29202-1715 Carrier Code #:

(803) 737-5723 . 57-6000229

WWW.WCL.SC.GOV Employer FEIN #: :
Caimant's Name: ~ Terry H Capone SSN: Employer's Name:  City of Columbla
Address:  _ - _ Address;  P.O, Box 147 ‘
City: Columbla State: SC Zp: 29203 Cty: Columbla State: SC Zp: 20217
HomePhone: WorkPhone: () - Insurance Carrier: ‘Companion TPA Services, LLC {800) B22 1282
Preparer’s Name:  SELF _ LawFAm: NA . Preparer’s Phone #:  ( 803) 622 - 6578

L e S T L T T TR R R T e
Complete each information blank. To request a hearing, chedk Box 13b, Indicate the Kinds of benefits dalmed by checking the box{es) at Lines 6, 7, 8, and 5,

and file this form in duplicate. IL
A dalm for workers’ compensation benefits Is made based on the following grounds: Date of Injury of InessiNov 07, 2013
[0 Injury @ Iliness {3 Repetitive Trauma
1a.  The dalmant sustained an Injury to_Head(Mind/Braln), Body (Parts) o Bty ey on V712018 (yinciynyveery In_RICMEND ey etate
of 5C ,

b,  Body part(s) affected are: See Above Injuries
" Briefly describe how the acddent occurred, SEE SUPPLEMENTAL ATTACHMENT ENCLOSED

2, Both the daimant anq the employer were subjact to the South Carolina Workers’ Compensation Act at the time of Injury.

3. The relationship of empioyer and employee existed at the tme of Infury. .
4, At the time of the Injury the dalmant was performing services arising out of and In the course of employment. '
5..  Notice of the acdidenta! injury was given to the Employeron _11/11/2013 (MontivDay/Year) In the following manner:

OSHA 301 Sent to Health & Safety Offfoar Owusu @Clty of enlumbla Fire Dapartmsni via Em.all anaehmem

E 6. Due to Injury, the dalmant Is In need of (check one):
[ (a) medical examination and treatment for: Post Traumatic Stress Disorder, Dapraasion. Anxlsty, Migraine Headaches

[J (b) additional medical examination and treatment for:
@ 7. Due t Injury, the daimant requests temporary total disabllity kenefits-becayse of lost cnmpmable time from work and wages for: the pedod of

117772013 Prasent Day

E 8. Due to the Injury, the Clalmant has permanent disablity of the following nature and extent (check one):
3 (1) General DIsablUty Total O (2) Spedific Disability: 3 Tot! b
3 (3) Wage Loss O Partial [ partiat

D 9, Due to the Injury, the Qalmant has a serious bodily disfigurement consisting of:

- 10a. At ?he time of the Injury, the Clalmant was pald weekly wages of $701.08 _, and demands accounting of days worked and wages eamed as provided
- ’ by law. .
10b.  Give names and addresses of all employers for whom the Clalmant has warked since the date of the acddent:
City of Columbia /City of Columbla Fire Department 1800 Laure) st Co!umhla sc 26202
1la, Further grounds or unusual aspects of dalm:
SEE SUPPLEMENTAL ATTACHEMENT ENCLOSED

11b. Ust names and addresses of all physldans or ather medical spedalists who have seen or treated the Clalmant as a result of the acddent
Or.Tlons Preyiow Enision Walness Medice! Geauip, 2601 nms:sm-wm&scmmmasmwmmmm

11c,  To the best of your knowledge, did you have any prior permanent disabllity? Y83
If yes, describe: “RWEM@O&)immhp@MisFmbhmﬂmnlybadmmfmlmtaddcrhmmmmuqbcwnnpeﬂdwm

12,  Appropriate benefits as provided In the Act for the above grounds and other rellef as the Workers’ Compensation Commission may direct as just and,

proper. . oo Ny
13a. Iamfilinga dalm. T am not requesting a hearing at this time, o\“
E 13b, Xam requesting a hearing. A $25 fee Is required, . ’ s ,\‘3
14. Estimated ime needed forhearing: ______ \Q'\.“
1 verify the cantents of this form are accurate and trus to the best of my knowledge. \\\

Ret-Fire Battalion Chlsf lcaponellberty edu 03/03/2015
__TiHe Emall Date

~Refor 1o R67-20¢ through R.67-210 and R.67-601 through R, 5Qusﬁcns about the Use of this form may be drected to the Commission's Claims —

Department,

WCC Form # 50 Employee’s Notice of Claim and/or
0 Request for Hearing

Revised 9/07 :
('A/&«J CL‘U”; / Da,é Cé‘-{uqf, +o Dwemgs,f 11/7/30/3




]

WCC File &: /3?4&(’/_)5[

+ South Carclina Workers’ Compensation Commission -

1333 Main Street, Suite 500 ¢ Post Office Box 1715 Carrer Fle #:
Columbia, South Carolina 26202-1715 Carler Code #:
. (803) 737-5723 Employer FEIN #; 57-6000229
WWW.WCC.C.GO0V . -
= — o — - ——- ]
- i
Claimant’s Name: _Termy H Capons SSN: - Employer's Name: _Cily of Columbla !
Address: o © pddress: P.O.Box 147 !
Gty Columbla Ste; SC  zip; 29203 Qty: Columbia state: SC_ zp: 20217
Home Phene: o xPhone: ( ) - Insurance Camiers  Companion TPA Services, LLC (800) 922 1282
0 A ———— ) v r
Preparer’s Name:  SELF Law Firm: N/A Preparer's Phane #:  ( 803) - 8578

Complete each information blank. To request 8 i'eaﬂng, check Box 13b, indicate the kinds of benefits daimed by ¢chediing the box(s) at Unes 6, 7,8 and9, -
and file ths form In duplicate,

A dalm for workers’ compensation benefits Is made based on the following grounds: Date of Injury or !Ilnes:_N_"ﬁ_'”m_:’_
[® Injury @ 1liness [ Repetitive Trauma
ta.  The dalmant susained an rury o Head(Mind/Brain), Body o oty ey o0 1712013 oty In BHIN_ gy, coate
ofSC [

1b. B°dY part{s) aﬂecbzd are: See Abova [njuries |
Briefly describe how the acddent ocqurred, SEE SUPPLEMENTAL ATTACHMENT ENCLOSED

2. Both the daimant and the employer were subjct to the South Carolina Workers’ Compensation Act at the ime of Infury.

3 The relationship of employer and employee exdsted at the time of Injury,

4. At the time of the [njury the dalmant was performing services arising out of and in the course of employment.

S, Notice of the acidental Injury was given to the Employer on J12013___ iuesrvmeysvesr In the foliowing manner: \
OSHA 301 Sent to Hezlth & Safety Officar Owusu @Clty of columbla Flre Departmant via Emall atschment

r!—ls. Dus to Injury, the clalmant is In need of (check one): .
(8 (2) medical examination and treatment for; _Post Traumalic Strass Disorder, Depression, Anxisty, M!graina Hegdaches J
O3 (b) additionat medical examination and treatment for: :

[E 7. Duetolinjury, the dalmant requests tamporary total disability benefits becausa of kost compensable me from wark and wages for the perod of:
111712013-Prasant Day I

@ 8,  Dueto the injury, the Caimant has permanent disabiilty of the following nature and extent (chack one):

3 (1) Genera! Disability: Total [ (2) Specific Disability: 0 Totat
0 (3) Wage Loss 0 Partfal 3 Partial

D 9. Duetothe Injury, the Calmant has a serious bodily disfigurement consisting o:

102, Atthe Hime of the injury, the Glalmant was patd waekly wags of $.700.08 | and demands accounting of days worked and wages'eamed as provided
by law. :
10b.  Glve names and addresses of 3ll employers for whom the Clalmant has worked since the date of the acddent;
City of Cetumbia /City of Columbla Fire Department 1800 Laure! st Columbla SC 26202
11a, Further grounds or unusua! aspects of daim: :
SEE SUPPLEMENTAL ATTACHEMENT ENCLOSED : !

11b, Ut names and addresses of afl physaans or other medical spedalists who have seen or treated the Claimant as a result of the acddent
Or.Tlona Prayiow Enwition Walnaes Medic) Group, 2001 Read R Syila M7 Cokamble SC 20204 tm 800 854-3457 e 803 2560101

11€.  To tha best of your knowledge, did you have any prior parmanent disability? Yos

If yes, desoribe: 5% Righd Ebow (2003) 1wzs catspulind 18 Faat lo the ground on my back irom 24 tao! Fim tdder froctuck ing baing impofled by rebar
12, Appmpﬂafebendhs s provided in the AnfnttheahovegrwndsaMowmlmramewmd&mmﬂngmajmand
133, Xam ﬁllng a dalm, 1 am not requesting a hearing at this time. 2 1 2015
13b. Iam requesting 8 hearing. A $25 fee s required. _ APR |
14, Esymated Umeneeded for hearing:____ " o JUD]C]AL
Tverlly the contents of this form are accurate and trus to the best of my knowledge.
. Ret-Fire Battalion Chigf {capone@liberty.edu 0411512015
s Signahure Title Ernall Date A

Refer to R.67-204 through R.67-210 and R.67-604 through R.67-615. Questions ebout the use of this form may be directed to the Commislms Claims

_ |
WwWCC Form # 50 Empluyee's Notice of Claim and/or
Revised 9/07 50 Request for Hearing




weerer: 319 203

South Carolina Workers’ Compensation Commission Carvies Fie ;
1333 MalnStreet, Sulte 500 ¢ Post Office Box 1715 : )
Carrier Code #:

~~~:Columbia, South Carolina 29202-1715

{803) 737-5723 . .57-6000229
7« WIWW.WOC.SC.00V Empmﬁm.#' )
Caimants Name: ~_Temy H Capone SSN: ... EfployersName; - Cily of Columba
Address; - ‘/ A'ddms: P.O. Box 147
]
Qty:  Columbla State: SC_ 7zin: 26203 cy: Columbla stae: SC  zip: 29217
Home Phone: WorkProne: ( ) - Insurance Camief:  Companlon TPA Services, LLC (800) 922 1282
Prepargr’s Name: SELF Law Arm: . N/A A Preparer’s Phone #:  (803) 622 - 8578

Complete each information blank. To request a hearing, check Box 13b, indicate the kinds of benefits dlaimed by checking the box{es) at Lines 6, 7, 8,and 9,

and file this form in dupticate, 0/12!203
A claim for werkers’ compensation benefits ls mada based on th fallowing graunds; Date of Injury or Niness: 10/1222013
{8 Injury 3 Diness (@] Repetitive Trauma
ta.  The daimant sustalned an Injury to Fordx Wt Ame. B Cewbaa exdbaain oy, o pety 1wty on 301213 onevmeyprenny In RIONENE ooy, state
of SC

1b Body part(s) affected are: Hands, Wrist, Arms, Elbows and Lowsr back and Brain
’ Briefly describe how the eccident octurred, _TTYing to open dodr of vehicie of a haad on colislon to get a elderty bleeding patient out of the car

2. Both the dalmant and the employer were subject to the South Carolina Workers' Compensation A:x_at the time of Injury.
3. The relationship of employer and employee exdsted at the tme of injury.
4
5

At the time of the infuy the daimant was performing sesvices arising out of and in the course of emplayment.
Notice of the atcidental bnfury was given to the Employer on 'T201 W B203 i mayrvenr) in the following manner:
OSHA 301 Sent to Heatth & Safaty Ofilcer Owusu @City of columbia Fire Department via Email attachmant

IE 6. Duato Injury, the dalmant ks in need of (check one):

(a) medical examinaton and treatment fo: Insomnia, Sloap Aprea

LB|7  Duetoinfny, the dalmant requests temporary total disabmty benefits because of st compensate time from work and wags or-thoeriod of:
01/117/2014 -Prosent "

@8. Bue to the Injury, the Qalmant has permanent disakility of the following nature and extent {check E
CJ (1) General Disability: 8 Tota! [ (2) Specific Disabllity: El Yotal
0 (3) Wage Lass 0 partial : £ Partat v h 10\5

IE 9. Due tothe injury, the Calmant has a sericus bodily disfigurement consisting of:

102,  Atthe time of the injury, the Clalmant was pald weekly wages of $.791.08  and demands accounting of WB&W provided

by law, -~
‘ 0
10b.  Give names and addresses of all employers for whom Bnedain\anttvaswukedslnoeﬂtedateofﬁ)eaoddww
City of Calumbla /City of Columbia Fire Departmant 1860 Laursl st Columbla SC 20202

11a. Further grounds or unusual aspacts of daim:
Claimant was belng treated and released 1/14/2014 despite still suffering end symptoms have worsened ard continue to affect mo daily and my qualily of Tif.

11b.  List names and addresses of all physicians or other medical spedalists who have seen or treated the Clalmant as a resuit of the accident:
cmmwmuomom.ummbmwrmmwmmmw.wmmmwrw.wa.mmm)

11t To the best of your knowledge, did you have any prior permanent disabllity? YeS

If yes, describe; _5% Right Ebow [2003) 1w entoputiad 18 Feet to the ground on my baek from 24 foot Fim badder fraciuring &m misalng belng krpnilad by rbar
‘12. Appmpriatebermlsaspm!dedlnmekaformeabovegrwndsmdomerrdlefasﬂmwmﬂs‘&nmuonCommlslnnmaydlre:tasjustand
proper.
133.  Tam filing & daim. I am not requesting a hearing at this time,
@m. 3 am requesting & hearing. A $25 feo Is required. SCW
14,  Estimated time needed for hearing: c
1 verify tha contents of this form are accurate and true to the best of my knowledge. Mgy 7520’5

/ Rel-Fire Battalion Chief tcapone@liberty.edu ﬁégé
_Preparer SSH| Title Email
= Zefer o R 67204 thmugh R67-210 and R.67-601 through R.67-615. Questions about the use of this form may be diracted to the Commission’s Claims

“epartment, N
WCC Form & 50 Employee’s Notice of Claim and/or
Revisad 9/07 50 ¥ 28315 Request for Hearing




South Caroling Workers” Compensation Commission
1355 e Street, Sulte 500 e Post Office Box 1715 Carier File #:
» “ Columbia, South Carolina 29202-1715

(803) 737-5723  www,wec.sc.aoy

L e - g
Claimant’s Name: fz'_gcq[ { MQ& Z 2 SSN: | .. .. Employer’s Name:
' - e  Address: JSCD

| . RGN | WCC File #: }5f QZob

Carrler Code #:

Address: ) s ' ) ' 4 - S - : C
Cy: COIM&!& 4 s < 29203 o /‘ by . State: SC Zip:292-02
Home Phone: ~ o1k Phone: Insurance Carrier: ; 10 N

Preparer’s Name: - Se,i F ' Law Arm: ' Preparer’s Phone #:

“Adalm campensation benefits Is made based on tha fol awing grounds: Date of Injury or Liiness: - 2-20/3
ury ruma  []Occupational i [ Physical Brain Inju Conqmm WGM@“‘# ltﬁ&dldrf
... b The claimant sustained an Injury wﬁﬁlﬂ%&gﬂﬁm FASu %" (MonthyDayvear) In BT
county, state of . Body part(#) affected are; See. alooye , . .
Briefly describe how the acddent oorurred, Mwﬂlémm_fim&_ammg)ﬂw
Both the daimant and the employer were subject to the CarolindWorkers’ Compensation Act at the time of {njury.

The relationship of employer and employee existed at the time of injury.

At the time of the Injury the claimant was performing services n%ou,t 5?2” q)mseofemploymém.' . H'[SW .
. Notie coidental Infury wzs given to the Employer on /0/2. "/f %ﬁ ) 1 lowing manner: L ¢4- ‘
R R Y T e aaMecutipy
; ue to lnjury, the dalmant is in need of (check one): -
_olowe lnyunes

oM oa W

medical examination and treatment for:

[J) additional medical examination and treatment for: :
E],{ Due to gj , the dlaimant requ temporary tota! disability because of lost compensable ime from work and wages for the perfod of;
192, ' ' '

/1% = the Oresest

[Jo  ouewtheinjury, the aimant has permanent disabilty of the following nature and extent (chedk one):

[ <1) General Disabitty: 7] Total [Jrartial [ speatic oisabiity: [ Total [ rartiat [J(3) wage Loss
4 \}éa/ B’ﬁelemlnaﬂon of permanent disability is premature at this time. ) '
"1 puetothe mjmy,mwaimmmsasedombodnydussgzwnmmon -
’ \12" Cﬁlcu\“ ‘M ~ et i tyy (™
"7 103, Atthe time of the injury, the Clalmant was paid weekly wages of §, ﬁé . and demands aceounting of days worked and waﬁ Fw@d* by;éw‘. & [ iﬂ
. { L F ¢ 27 4 It

10b.  Give names and addresses of all employers for whom the Clalmant has worked since the date of the actident: I ' !i l

none . - il FEB 21201 |_!J;

11.  Further grounds or unustal aspects of dalm: . i -

11a.  Ust names a dr of all physidans gr other. medical lists who have seen or ed the Clalmant as a resutt of the al:EﬁYML { )
Dy Tona ;&’rﬂoﬁamwn wej\n% Dy Fuln (mooe Clmie) Prupl v Slogyp WF2J
11b.  To the best of your knowledgg, did you have any friof permanent glisabilty?
If yes, desaibe: s%% %'Q\*‘ E\bOQ (2003 )
12.  Appropriste benefits as provided in the Act for the above grounds and other reflef as the Workers’ Compensation Commission may direct as just and proper,

D 133,~ Iam filing a daim. I am not requesting a hearing at this ime. 1.7 Estimated ime needed for hearing:
M ¥ am requesting a hearing. A $25 fee Is required. sc
[ JMediation A2 h/o
a.  Mediation ks requested to be ordered pursuant to Reg. 67-1801 B, . & o
[Jb.  Mediation is required pursuant to Reg. 67-1802, 7¢
[1¢c  Mediation is requested by consent of the Parties pursuant to Reg, 67-1803. , G/(/O 4 014
ugﬂd. Mediation has beenconducted by a duly qualified mediator and resulted In an Impasse, /
Q s regarding mediation may be submitted to medJationBwec.sc.qov, » Ste ‘q 4
L certify I have served this document pursuant to Reg, 67-211 by delivering a copy to o w@h___
address on the day of 20___by [ Jfirst class postagh E]&arﬁﬁea'?nall [Jrersonat service.
I verify the con this form are accurate and trua to my .ed7é.\ m . 2% /
' e B tulon Ve Gy 2ln 20y
Preparer’s Siarature Title Email " /A » Date -]

Questions about the use of this form should be directed to the Claims Department ot 803.937.5723. Roter 1o Regulations 67-204 trough 67-211 and Regulations
- 77,601 through 67-615 as well as Reg. 67-1801.

ICC Form # 50 5 D Employee’s Notice of Claim and/or
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' South éarolina Workers’ Compensation Commission

OO\‘ o w W . WOC Flie &1 MZ(M?/) ‘

1333 Maln Street, Sutte 500 ¢ Post Office Box 1715 Calrter Fie #:

e u.ﬂunbia, South Carollna 29202-1715 ’ - Caler Coda #;

BO3) 737-5723  WWW.WCC SC.GOV Employer FEIN 2: S7- 2.2
= e — ] - - ——

Clalmants Name:  _Terry h Capone SSN: Employer'sName:  Clty of Columbia -
Address; __ o Address:
Cty: Columbia __ Swte: SC_ zip: 292038 aty: St Zip: .
Homi Phone: ' _ ark Phone: - Ynsurance Carler: COMPANION THIRD PARTY GROUP
Preparer’s Name:  SELF Law Firm; , Preparer’s Phone #:  SELF

L

3
4.
S.
- 6.

71 7.

Q

‘ e
E]anury D nln

[]RepeuuveTraLma DOm:paumaJDim DPhysluJBralnlnjury Dmm:umm
The dalmant sustained an injury to Toe nail . ms)ofsoaymmd)on.sﬁi@gl@__. {MorthyDay/Year) In
Richland oounty, state of SC Mms)affem;re‘ Toe nalls .
Brlefly desorie how the accident occurred, Because of Foot wear Issued and occupation, Toe nall Fungus developed

Both the daimant and the enployer wern subject to the South Caroliny Workers’ Compensation Azt at the tine of njury.

‘The relationship of employer and emgloyee existad at the ime of injury.,

AL the time of the Injury the daimant was performing services arising out of and in the course of employmant.

Hotice of the accidenta] Injury was given to the Employer on 1/5/2015 . (MontvDay/Year) lnu:efulbwhgmamn'

Via Email to Heatth & safaly Officer Owusu

Due to Injury, the daimant Is In need of (check one):

() medicat examination and treatment for:
[ v) addional medical examination and trestment for: _Toe nail Fungus

Due to Injury, the daimant requests temporary tota) disabllity benefits because of lost compensabie time from work and wages for the period of:

Due bo the Infury, the Claimant has permanent disablizy of the faflowing natime and extent (check one):

{23 (1) Generat Disabitty: [ Total [Jrartial [J(2) specific Diablity: [ Totat [ ] partiat 0 3) Waga Loss

[J Adetermination of permanent disabiity ks premature 2t this time, : : :
Due to the injury, the Clalmant has 8 sarious bodlly disfigurement consisting of: RECEI b IL “
Disfigured nail and continued traatmsmt for Nal! fungus

Mﬁn&mofﬂwhﬂuw,&aeﬂahwnwaspahwedwwagsors___, unddmndsanmmﬂnqofdavswakedanms’a:aedmldedbth

Give names and addresses of all employers for whom the Clalmant has worked since the date of the accident:

City of Columbia (City of Columbla Fire Department 4800 Laurel st Columbla SC 26202 (FR

Further grounds or unusual aspects of daim: ONT DESK’

Claimant arginally broke is toe in 2006 on the ob, nall fungus develaped butwes reated and resotved in 2158, (S EPER SRR GO vt begin
L&mmandaddrmdallphysidamorﬁermmlmuswmﬁave seen or treated the Clalmant as a result of the acddent:

Or.Bantel Mathuseizh "Columbla Podiarty” sults 102 1 weliness Bivd Inno, SC 2008 Dr and Sareh Frassica City of Columbla Emp!oyeo Health Clinle
To the best of your knowledge, did you have any prior pesthanent disabilty?

IFyes, describe: g Right Elbow (2003) 1was catapudted 18 Feot to the ground from 24 foot Fire ladder frachuring Right arm

Appropriate benefits as provided In the Act for the above grounds and other relief as the Workers’ Compensation Commission may direct as just and proper.

I am fifing a clalm, I am not requesting a hearing at this time, M, Estimated time needed for hearing: UNKNOWN
lammusﬁngaheaﬂng. A §25 fee ls required,

Da Mediation ks requested to be ordered pursuant to Reg, 67-1801 B,
(Jb.  Medation is required pursuant to Reg. 67-1802, : /]’)_B
[Jc  Medabon s requested by consent of the Partes pursuant to Reg, 67-1803. ‘\bﬁb
d. Madiaton has been conducted by a duy quaifed medator and resuked n an Inpasse. '
regarding mediation may be submitted to medistionBwec.sc.oav,

T cartify T have served this document pursuant to Reg. 67-211 by defivering a copy to_SC Workers' Compensation Commisaion -Suo 600
eddress 1333 Main St Columble, SC 26202 on the 14 day of MAY 2015 by Dﬁmdasspmca Dcatﬂﬂed malt [7] 'mleamca

1 verily

this rate and trua to the best of my knowfedge. ,
Flre Batlalion Chief-Retirad fcapone@Eberty.edu : May 14, 2016

'Qusﬁons about the use of bnis fmnsmtnd be directed t the Oalms Depanmant 3t B803.737.5723. Refer to Regu!aums 67-20 thmugh 67-231 and Reguhbons ]

Tite . Emall Date

" 67-601 through 67-615 as well as Reg. 67-1801. .
WCC form # 50 5 o Employee's Notles of Clalm and/or

Revised 7/13
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EXHIBIT B



DECISION AND ORDER
OF THE
SOUTH CAROLINA: WORKERS' COMPENSATION COMMISSION
WCCFILE'NOS.: 1319203, 1322451, 1420487

TERRY CAPONE, CLAIMANT
v.

CI'I}YfO.FI.COLUI\/lBIA, EMPLOYER
: ) AND
COMPANION PROPERTY & CASUALTY, THIRD PARTY ADMINISTRATOR

HEARING: ' Held in Columbia, South ‘Carolina on August 21,
" . 2015.

APPEARANCES: Claimant appearedPro-Se
Defendants represented:hy Dana M. Thye, Deputy

City Attorney for the:City of Columbia, South
Carolina

SE:QOF HEARING: To determine issues:as set forth on Form 50 and
Form 51.

By Commissioner Gene"McCaskill,

Decgmber 2, 2015

STIPULATIONS




Claimant brought three separate claims and all were heard on this date. Notice was timely and

properly served upon all parties-of interest.

Claimant appeared without counsel and was properly advised of his right to counsel.!

Claimant-knowingly and voluntarily waived his right to counsé'lwbliﬁ-proceeded Pro Se.
Both parties stipulated fhaf the Claimant's applicable average Weekly wage is $1,023.51, and
the corresponding compensation rate:is: $682.68.

The Claimant seeks beneﬁis;:mder the South Carolina Workers' Compensation Act based

upon alleged accidental injuries oceurring on June 24, 2013, wheﬁeifi’%ffﬁe%injured his toe (WCC File

No. i420487), on October 12, 2013, in'which he re-injured his bilateral hands/wrists (WCC File No.
1319203), and on November 7, 2013 (WCCFile No. 1322451), where he alleges an aggravation of a
psychological injury, all while in the einploy of the Employer/Defendants. Therefore, the South
Carolina Workers' Compensation-Commission has jurisdiction-of these cases. Without objection,
:and - with “the exception of any selfserving statements or uﬁﬁfipuléted medical reports, the

-":';Comiixi"fi‘ss“ion's file was made a part of therecord.

MEDICAL EVIDENCE/RATINGS- APA'S

Pursuant to'the South Carolina:Administrative ProceduresiAct;South Carolina Code §1-23-
320 et seq. and Regulation 67-612, the parties submitted the fbllbw&i.rig items without objection as

evidence in support.ef'their cases;

FA hear “raisediinall three of claimant’s
‘Form 50s, but was c
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CLATMANT'S APA SUBMISSIONS
The Pro Se Claimant submitted two binders containing multiple documents that included
medical records, photographs and internet research articles which were not numbered, put in date

order or indexed. The binders indicated the WCC File Nos. 1319202, 1322451 and 1420487.

References to page numbers in Claimant’s APAs refer to these binders.

......

Toe claim/WCC File No. 1420487;

APA #1 Carolina Podiatry, Pages 1-4

Hands/Wrists/WCC File No. 1319203:

APA #1 Carolina Occupational Healthcare, Pages 1-7
APA #2 Ellis Physical Therapy, Pages 8-21

APA #3 Moore Orthopaedics, Pages 22-39

APA#4 Midlands Orthopaedics, Pages 40-46

APA #5 W, Randal Westerkam, MD, Pages 47-48
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APA #6 Dr. James Bethea, Pages 49-56

Psyche’, WCC File No. 1322451
APA #1 Doctor’s Care, Page‘s 1-3

APA #2 Dr. TionaPraylow, Pages 4-37

i

APA #3 Agape C'gunscling", Fﬁges 38-134 \

APA #4 Slécpmed; Pages 35-151




STATEMENT OF THE CASE

These matters are properly before me to resolve issues'raised in Claimant’s Form 50s and in
the Defendants® Form 51s. This case was heard by the undersigned Commissioner on August 21,
2015, at which time the parties and/or their representatives appearedand evidence was received. The

parties. have stipulated a compensation rate of $682.37 as well as jurisdiction and venue.

Claimant alleges that he sustained compensable injuries by accident during the course and ‘

scope of his employment with the City of Columbia and is thusentitled to benefits under the Act for
his three claims. The Defendants argue‘that the claims are not .compensable as alleged.

Claimant alleges that 'onv June 24, 2013, he was diagnosed wighctoe fungus that he attributes to
his issued footwear and occupation as a firefighter and is in need of' additional medical treatment for
such condition. The Defendants argu_e':—that the claim for toe nail fungus occurring on June 24, 2013
(WCC File No. 14-20487) is not compensable because there was no evidence that a compensable
m_]uryby accident during the course and scope of claimant’s employment with the City occurred on
fihatdate. They further argue that there was no evidence of permanent partial impairment, time lost
from work or need for medical treatment for this alleged injury.

Claimant next alleges that on October 12, 2013, he injured:his wrists and needs additional
medical treatment for that injury. He also h';ts injuries to his elbows; lowér back and brain on his

Form 50. The Deféfidants:argue that the claim for hands, wrists, elbows, lower back and brain dated

October 12, 2013 N CCF1leNo 1319203) was not compensable as alleged because claimant had
pre-existing :carpal tunnel syndrome and there was no evidence of an -aggravation occurring on
1id il meiical treatment that may tend to lessen'Claiinarit’s period of disability
had been provided® No additional medicaf treatment was de'emf"éc'ii'rfe'c'e's"éi'argﬁ‘%y treating medical

4

5
T fg’u =

(e




provider, There was no medical evidence of injuries to the other body parts listed.

Claimant alleges a continuous injury by aggravation of Post-Traumatic Stress Disorder
stress disorder and depression allegedly occurring on November 7, fZQ.Zl‘Sf"(‘W CC File No. 1322451)
was not compensab:__lc because of'a pre-existing diagnosis of post-traumanc stress disordér related t(:;
his service in the mlhtaxy and there was no-evidence of an aggravation of this condition caused by his
employment with the City. Also, Claimant did not meet the criteria:of “unusual or extraordinary
conditions of employment” for a compensable psychological injury under S.C. Ann. §42-1-160

(1962, as amended).

The Claimant seeics benefits:under the South Carolina Workers' Compensation Act based
upon accidental injuries occurring onJune 24, 2013, wherein he allegedly-injured his toe; on October
!2, 2013,in-which he claimed injuriesto his bilateral hands/wristsiand:on November 7, 2013, where
ﬁe alleges psychological aggravation while in the employment of'the:Defendant.

Clﬁimant'si’l"estimony :

Under oath, Claimant testified that at the time of the alleged injuries, he was employed by the _
City of Columbia Fire Department and had béen for approximatefyﬁi years. At the time of his
retirement in early 2014, hé-;mad attained the rank of Battalion Chief. Claimantitestified that on or
about J une32.4, 2013, he sought treatment fof toe fungus. He believes that his condition is ‘caused by

Sootshe was issued by the Fire Department. These boots do notallow moisture to

such, -they: promote fungal growth. Prcviously,ﬁClgiiiiant sustained a crushing
2005:and has periodically sought treatment-for toenail fungus since
‘ 5



that time. Claimant continues to treat his toenail condition. |

On October 12, 2013, Claimant testified that while on duty, he came upon a motor vehicle
accident where the driver was trapped inside a damaged vehicle, As’he tried to pull the door open,
he felt pain in his bilateral wrists and*has been unable to work confidently since that time. He
attributes the aggravation of his PTSD to this incident, among others, and feeling like he .can no
longer trust in his strength to do'his;job. He testified about sleep-disturbances, obsessive behavior
and depression. He has lost enjoyment in spending time with 'his_.%:fan"i.ily and friends and can no
longer handle stressful environments. 'Claimant had been treated:for PTSD prior to the October 12,

2013 incident.

Witnesses’-Testimony:

Deputy Fire.Chief Harry :?FiﬁSLE:y-'testiﬁed regarding the usual ‘circumstances of employment
with the Department. Firefighters:work a 24-hour shift with 48hours off in between. He further
testified that it is not unusual to be called to extricate passengers ffromﬂgh_icles involved in accidents,
nor is;it unusual to see the unfortunate:aspects of fire damage and-burns:to victims. While fighting
fires it is'not unusual to find oncse]f"f%in_ dangerous situations, and-to-be put in peril.

MEDICAL EVIDENCE

Toe Fungus — (WEC File No. 1420487);

On-May 14,2005, Claimantwas:seen at Mooré*ngﬁquédics after a locke; fell and hit him
imantsaid he drilled his ovimmil to et the blood out and had been
'-"buddy?%taipi;tgjg"‘ it aled-an avulsion fracture at'the base:of the distal phalanx. The nail
Tatergam i hwould probibly have a deforaiédnail biithe had pretty functional
motion and litfle orino teriderness. (Claimant’s APAs page 117133).
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Claimant later developed toe nail fungus and he stated he was seen for this by Carolina
Podiatry on 6/24/13. Per subpoena to Carolina Podiatry they indicate “Patient last seen in 2007,
chart has been destroyéd.” (Defendant’s APA pages 1-4).

VCC File No. 1319203

Aggravation of Carpal Tunn’el:"'

Claimant was initially seen by Dr.‘ Motyka of Occupational Health Center for left and right
hand/wrists numbness and.pain on October 29, 2013. He stated that 17 days earlier he was helping
to remove a trapped'vic;,tim from a car and developed bilatcral pain while:pushing and pulling on the
trapped door. He was given steroids and a physical therapy referral as well as light duty restrictions.
(Defendant’s APAs pages 3-4).

Claimant was seen again on November 12, 2013 with hand/wrist cramping and both elbows
feeling “weird” also. Claimant resisted exam and would not answer questions. Dr, Motyka noted
that the history and changing patterns given by the claimant made no sense and he suspected ulterior
motives. He thought it best to send Claimant to a specialist for a final determination/diagnosis.
(Defendant’s APAs page 6).

Claimant began physical therapy at Ellis Physical Therapy for bilateral wrist and hand pain
on November 6, 2013, (Defendant’s APAs pages 10-12). Claimantindicated physical therapy was
not of much benefit. _

On Decembgr 6, 2013, Claimant was seen by Dr. David Fulton, of Moore Ofthopaedics for
hand pain, numbness and tingling. Dr. Fulton opined the symptorris were consistent with carpal
tunnel Syndmme-a;ia prescribed:cock-up splints to sleep in. He initiallyreleased Claimant to return
to work ‘but Clalmant stated’he felt unsafe returning and that he could jeepardize himself or others

“dué to weakness infiishiands: Therefore, Dr. Fulton gave Claimant modified duty until results from
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nerve conduction study wexﬁe{;ez:éiyéﬂ. (Defendant’s APA pages 25-26). A nerve conduction study

el:bilaterally based on positive

was performed which conclu&éﬂ?thai;@gjmant had mild carpél tu

median/radial comparison studies. No‘significant evidence 0 "»-f.{heurbpathy affecting either

ned:the nerve study noted

upper hmb(Defendant’s APApage29) Dr. Clavert who péi

iven the degree of
tween the degree of
eport. Typically,
‘ould be treated
” (Defendant’s

rion-opéra ely. wé 'wm defertoDr. apemert,
APA page 30).

Claimant was seen by Dr. Fultor‘again on January 21, 2014, 'Heé repotted ongoing difficulties

with numbness and:pain. He reported frequent cramping in his hands'as'well as proximal migration

of pain up into the forearms. Dr. Fultén’simpression was very.mild/arpal tunnel syndrome. It was

noted that his symptoms were certamlyfar greater than expected basédion the objective numbers on
hlS nerve:study. Non-op erative treatment was recommended and cortisone injections were glven in
both carpal tunnels, Work status was kept unchanged as the patiént felt he could not perform his

fegular work activities. Claimant was encouraged to work light dutyifavailable. (Defendant’s APA

iaa;'ge 34).

On ,Fcbruar_;? 18,2014, Claimant came in wearing his s}dlii-ft,s;’,"ﬁi_t"said they were not helping.
i-I’e.'staied injet ﬁzﬁ’i;,ons were not helpful. Claimant told Dr. Fulton that ‘aftér the injections, he
@evcf" as as well as low-back pain anid .. T edsome black marks
Onhls fho_sp*'symptoms to the injectio.ns. Dr Fulton noted he had never
hear medlcal practice. It was also-iio Clalmant did report

which did not seem consistent Withi:ihie-éifeniely mild nerve

8



study. Also, the fact that he did not respond to bracing or cortisone injection of his mild carpal

tunnel made it unlikely that he would respond favorably to any kind.of operative intervention for his
éarpal tunnel. Based on his full range.of motion of his fingers, elbows and wrists, and his excellent
muscle strength and size, Dr. Fultontioted he appeared safe'and ablé to work without restriction, Dr.

Fulton concluded:

“I see no evidence of permanentipartial impairment to éitheiwrist. He may therefore
return to work without restric ‘have nothing furtheri m at this point in
time, and no scheduled follo was made. He has; :permanent partial

impairmentto each wrist from my medical opinion.” (Dcfcndént’s APA page 37).

In the past, Claimant had'seeri Dr. Michae!l Green of Midlands:Orthopaedic for carpal tunnel

 syndrome and forearm pain on May 21,2012, Claimant indicated his’symptoms began on May 1,
2012 after he was involved in a non-worker’s compensation covered automobile accident. On June

4, 2012, Dr., Green 'states:

“EMG nerve conduction studies: performed on May 11,.2071;
moderate right-carpal tunnel- ‘syndrome. There is mild left niedial carpal tunnel
syndrome as well.” (Claimant’s APAs page 265).

Dr. Green recommended cortisteroid injections and a splint. Opined Claimant could work with

splint. (Defendants® APAs pages 40-42).

After Claimant’s alleged injury on October 12, 2013, Claimant again saw Dr. Green on

November 14, 201 4,'for a bilateral wrist problem after his release from Dr. Fulton. There was a note

NS BT A = YL
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from Dr; Gr,ce.xfﬂiéﬁ?statgd::i

o
A
A

fdrthmght with :that~1nfonnatlo;1“ax‘1d‘ didnot prov1de that'mformatlon tous priorto his
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initial office visit. The:patient did not indicate that he had been treated for the same
problem and treated previously. Thus the appointment was. made under false
pretenses and we did not-have a chance to review his records:prior to being seen to
determine whether the appointment was made accord practice guidelines.
Therefore, it has been‘decided:that we will not partlc e patient’s medical
care for this particular problem ” (Defendant’s APAs:- pages 40-46).

Claimant then saw Dr. Frank: Pusey on July 7, 2015 and-notes indicate his diagnosis was

medial nerve entrapment and lesion of ulnar nerve. (Claimant’s APAs page 200).

Aggravation of Post-Traumatic:StressDisorder - (

Claimant was initially seenébyafllfbﬁa Praylow, MD with Envision Wellness on November 7,

2013. He presented for evaluation of worsening depression in context of stressors at work. He .

reported significant anxiety after he'responded to a head on collision with an older and younger lady.
He stated he had no tools to assist with'the incident. He reported thathe'and EMS were trying to get
the door open. He reported that his hands were fatigued, cramping and weak and he could not finish

trying to pry open the door. Notes firther indicate:

“On 10/14 and 10/15 he' ‘participated in a deposition related to a discrimination
complaint he filed with the:department. Over that time, hereviewed his entire career
and-was accused by opposmg awyer that his complaints:we true and invalid, On

10/18 he went to work and didnot retum He came home and. aid: 1h the bed. He felt

therapist who referrcd h1m t s-PCP. He has been. havmg s1gmﬁcant difficulty
sleeping for overone year He s’;ates he had an eplsode whe "hc could not speak He

dlagnosm Given s ep "-‘dlfﬁcultles will start Remeron 7.5 mg PO QHS.”
10
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(Defendant’s APAs pages 4-5).

On November 11, 2013, Dr, :RPraylow’s Assessment was;

“Patient meets criteria: for;PTSD based on severdl incidents where his life was

threatened and subsequent” symptoms of hyper vigilang -hyper arousal, and

nightmares (re-experiencing). He is also exhibiting symptoms of depression.”

(Defendant’s APAs pages 6-7).

On December 9, 2013, Claimant reports that he has continued to experience thoughts of
harming someone. He stated that he envisioned himself shooting coworkers due to his frustration
with discrimination in the workplace, 'He reported continued trouble sleeping due to nightmares, He
noted that he was feeling very frustrated and c_onceméd that his issues were not being appropriately
addressed...his wife mentioned he had been exhibiting symptoms of paranoia for quite some time
and she was concerned about his level of irritability and hyper arousal. Dr. Praylow’s Assessment:

“Pt. continues to experience significant symptoms of PTSD,, Given his HI with

described plan, without intent, T'have advised that he seek: atient hospitalization.

He contracts for safety and-agrees to present to Three Rivers Behavioral Health

tomorrow for intake evaluation. “Therefore, I have agreed not to pursue involuntary
commitment at this time.” (Defendant's APAs pages 8-9).

On December 30, 2013, Claimant reported that he did not Eﬁg,sgnt for inpatient admission to

Three Rivers because he did not feel:it was warranted. He did goto Palmetto Health for evaluation

was referred to their partial hospital‘iiation program. However, given his difficulties with finances he

did not feelithatthat as;feasible at the time. He presented with ongoing:depression and difficulty

sleeping_."f‘ﬁfggé;l,s igrritability difficulty relating to his famlly members. Dr. Praylow’s

assessmernt;

11




On January 6, 2014, Claimantreported he had been feeling like he “isn’t going to make it.”

12e his'neck and died. This

He stated he recently heard that fa.;chilahood friend felf offiailadd
was disturbing to hixﬁ and c;,xac.er-bat_gdl' his own issues dueto ;a.:prs,g;;ious fall from ladder during
course of ‘his firefighting work. Claimant had not been worklng ‘and reported ongoing somatic
compiaints in addition to anxiety andmgdd‘zsymptoms. He continuéd__;;t._o have difficulty getting along
with his wife and children and was living?downstairs away from them at that time. 'He had decided
not to move out of the home for feaf that he may do something;irrational or impulsive if he is
completely alone and isolated. Patient Continues to experience significant symptoms of PTSD.
Ongoing sleep difficulty despite Remeron. Resume Prozac, add z%xﬁbien and Ativan. Paﬁent is
advised to continue outpatient therapy at Agape Counseling. (Defe'hd.ant’s APAs pages 13-14).

In her note of February 10, 2014, Dr. Praylow notes that Claimant had a history of previous
trauma dating back fo his time in'the Marine Corps during which hethad post-concussive syndrome
secondary to car accident and solitary confinement due to assault.charges. He did not feel his anti-

anxiety medication or Ambien were helping at all. He had not been able to sleep for a while.

(Defendant’s APAs pages 15-16).

<On March 10, 2014, Claimant reported ongoing mood concerns. He was satisfied with

deparUrigziﬁ-qucideh--to._gréi}l‘c;him retirement disability. Thingswere-still tense between he and his

12




ailments. However, patient continues to seek treatment from care providers and.is
compliant with treatment, he is happy about receiving retirement.benefits from his

employer, exhibits improved; intact reality testing and deni
self or others. These factors:mitigate acute risk, therefo
dangerous to self or others‘atithis time. This does not imply
future actions.” (Defendant’s APAs pages 17-18).

1oughts of harming
‘not assessed to be
ability to predict his

On May 5, 2014, Claimant stated he does have a history of assault in the past, and he states
that when he gets into conflict with others, “it puts me on this whole other level.” He also felt that it
was a struggle to keep everything going and some days he doesn’t feel like doing anything.

(Defendant’s APAs pages 19-20). ‘

On May 12, 2014, Claimant indicated he was developing f-paiﬁ in his legs and that hé had
went to see a doctor. He was concerned excessive anxiety was a‘trigger fdr his symptoms. He had
gained 35 pounds. Notes weight gain has caused him to have knee pain, He continued to “feel like
I'm dying” He discussed kongoing relationship difﬁculties with his wife and daughters. He
sometimes felt he was a burden to his family, Patient continued to experience significant symptdms

of PTSD. (Defendant’s APAs pages 21-22).

On June 23, 2014 Claimant stated he ran out of his medications and then stopped taking them
abruptly. He felt sick, profusely swearing, shaking and nauseated, He was continuing to await a
decision regarding his discrimination suit against the Fire Department, He felt someone was

watching?hi§?5home;@na,;§hc;§saw a person in a black truck on the side of hishouse and he felt they were

ted lie'was-worried about things all the time. (Defendant’s APAs pages 28-29).

A note'dated July-21, 2014 indicates: He is continuing to submit paperwork to the VA to get

his beheﬁtsf‘aalgl“rg___sf_s;g;di.- ‘He states that reviewing his military records:caused him to re-experience his

traumas again, ‘He4§'also'concerned about exposure to hazardous wastes ata base that he previously
13




worked on. (Defendant’s APAs page 30).

On DPecember 11, 20 I‘4,E§Elgjmant i'eported his “ﬁfé'?'cakléé,.'the police on him. She was

concerned about his level of verbal %_'gf'gi'ession. When police. arriyéd, 'she had left the house. No
charges filed. Noted that Patient’s'wifé had been invited to accomﬁépy;hi;m'to appointments given

her previous expressed concerns'-bufc’:-s'ﬁié. had not come in yet. Dr,’Praylow noted:

D and continues to exhibitiirritability and hyper

“Patient meets criteria: for., atal
rapy at Agape Counseling.” (Defendant’s APAs page

arousal. Continue outpati
36).

While treating with Dr.T?Erayldw;’zfi'Claimant was also seeniﬁbﬁgl.icryl" Williams, MS, MAR,

LRC at Agape Counseling andTraxmng Services. On his first visit'dated October 24, 2013 it was
noted he was bei;flg seen for Symptoms of depression and anxiety as a result of having a
discrimination claim against theﬁredepartment (Defendant’s APAspage38) On November 12,

2013, counseling goals were for claimant to reduce depression and-toireduce obsessing about work.

(Defendant’s APA page 45). On Jahuary 4, 2014:

“Client continue [sic] to:focusiand ruminate about work.andiwhat [sic] the wrong
that has occurred.” (Defendant’s’APAs page 60).

Dr. Williams’ notes of January 30, 2014 indicate:

lical records from when
¢ symptoms he is
s APAs page 69).

i rgot about, He fe
ncing is connected or the same.” (Defens

ssions; for anxiety, depression and ;,sfggplessness, Claimant makes
nd:legal problems, alleged 'd'isgdﬁ&gtf8h€@43-worker’.s compensation

'38; 40, 44-46, 49, 56, 58, 60°62. 6671, 74, 7783, 86, 119 and

] ons-also ‘deal with family issues ‘with his“wife:“children and mother.
s 14
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(Defendant’s APAs pages 53, 55, 80, 86, 105 and 113).

Claimant was also seen by Dr. Nicholas Lind of Post Trauma Resources. Dr. Lind writes
“Mr. Capone’s current symptoms of anxiety and depression‘argiinmy opinion; these
symptoms are as likelyas not.associated with stressors experienced while on active
duty.” (Claimant’s APAs pages 39, 40).

FINDINGS OF FACT

1. The Claimant brought three separate claims cited above. A hearing was held on

August 21, 2015 on all three claims.
| 2, The Claim_ant appeared without counsel and was advised of his right to counsel. He
waived that right and proceeded Pro Se.

3. Worker’s Compensation'File #1319203 isan ailegec'i"‘fcarpal Tunnel Syndrome claim
aggravation which i§ denied by the Defendants. Initial‘ medical treét"ffi‘ént for this wrist injury was
provided by the Defendants and no additional medical treatment has'been recommended. Claimant
was released with 0% impairment on February 18, 2014,

4, Workers’ Compensation File #1322451 is an alleged aggravation of Post-Traumatic
Stress Disorder claim which is denied by the Defendants.

5.  Workers’ Compensation File #1420487 is an alleged toe fungus claim which is denied

by the Defendants..

the claims are all denied, the burden:of proof rests with the Claimant. The
‘evidence stand .§fk¢rs’ ‘compensation is a preponderance of the ‘evidence. That means
‘Claimant-hasito; allegcd -iﬁjuries are more likely than not related'to.his employment.

7. TthlaJmant is a retired firefighter who worked: .':'f‘or_ the City of Columbia for

15
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approximately 16 years before retiring in early 2014

8. As to the claim of Carpal Tunnel Syndrome, the Claimant asserts that he injured his
hands/wrists in October 2013 while responding to a motor vehicle accident, and afterwards
developed Post Tramaﬁc Stress Disorder. However, Claimant also indicates in a medical record
that he was experiencing numbness and tingling in his wrists and’hands as early as May, 2012.

9. A medical note from Dr. Michael Green, dated June 4, 2012, reads in part, “EMG
nerve conduction studies performed on-May 11,2012 revealed a mild to moderate right carpal tunnel
-syndrome. There is mild left medial carpal tunnel syndrome as well,” (Claimant’s AP As, page 265).

10. A nerve conduction study was performed by Dr. John Clavet on January 10, 2014.
Dr. Clavert notes “very mild carpal tunnel syndrome” which is consistent with the findings of Dr.
Green in 2012 (Defendant’s APAs page 30). |

11.  Dr. David Fulton opines on February 18, 2014, “I'see no evidence of permanent
partial impairment:to either wrist.” “He has a 0% permanent partial impairment to each in my
medical opinion” (Defendant’s APAs page 37). |

12.  There s also a medical note from Dr, Frank Pusey dated July 7, 2015, in which he
notes median nerve entrapment and lesion of ulnar nerve is listed under diagnoses. (Claimant’s
LXPAS page-200),

13. leenthatthe Carpal Tunnel Syndrome predates the date of accident pled and given

thatthere'isn f'tiis condition worsening in the record, (see 0% tating), the Claimant has
failed to establiﬁh:'gpmpcnsabi-liiy of his aggravation of Carpal Tunnel-Syndrome.

14, Addltlonally,there is no opinion in the record establishing the‘medical foundation

iiggat'e'ﬁ%:repeﬁtiike‘tram claim as required-by S.C. ‘Code Ann. §42-1-172.
16
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15.  Astothe claim ofitoe fungus, a locker fell onto the Claimant’s foot and broke several

bones in or around 2005. The toenail fungus seems to have originated:with'that injury and has been
continuing. (Claimant’s APAs, ,ﬁage 133),

- 16 Additionally;'=»v‘tt71c.,="'(;"3;lé3ir;1an‘t is experiencing :rio”fjaiih:ari;a"ho'?&isability from the toenail
fangus, just “ugly nails”. (Claimant!s APAs, page 117).

17.  Assuch, I cannotfindiiatthe alleged injury (toena',‘.,il:ffil_'.ri'gus) ‘has its origin on the date

pled nor has it been aggravated?byh'éminjury by accident on or abo&t%ﬁid' date. Claimant fails to meet
his burden with regard to this claim,

18.  Asto the Claimant’s Post'Tramnatic Stress Diéordggialaiim being causally related to
his employment, there is nothing in "c’ﬂé;écord, other than the sulij'gct-iyé%éomplaints of the Claimant,
that establish the origin or an aggravation of the Claimant’s Post Traumatic Stress Disorder.

19.  That is not to say that the Claimant does not suffér from Post-Traumatic Stress
Disordér. However, it appears frorf;;the:-notcs of both Dr. Nicholas Lind‘and Sheryl Mims-Williams,

both ofwhom havé’a profession‘alé-ggg_,éiali‘zation to the mind, that"tﬁéfﬁ(?laimant does not suffer from

~

Post-Traumatic Stress Disorderwhich is causally related to his employment with the City. Itis more

likely than not that the symptoms%f?pst Traumatic Stress Disorder-experienced by the Claimant are

ts associated with his military service.

writés, “Mr. Capone’s current’symptoms:of ‘anxiety and depression are
p ym

consm : szof Post Traumatic Stress Disorder:as; well as Adjustment Disorder

inion, these symptoms are as likely 4§'not.a8oéiated with stressors

. experience ty.” (Claimant’s APAs, pages 39-40).

nsiWho is a licensed professional counsélor; writes, “According to

17



Mr, Capone, he was injured in a severe auto accident while riding as a passenger with another
Maﬁne. He was diagnosed with post-concussive syndrome, post-traumatic headaches, common
migraines, and he continues to experienée symptoms of post-traumatic stress.” (Claimant’s APAs,
page 19).

22, There are no medical ‘notes/reports in the record that link the aggravation of
Claimant’s Post Traumatic Stress ‘D'iéégder to his 'employment with the City of Columbia.

23.  Additionally, as amatter oF law, it is uplikely that aiﬁi,eﬁ'ghter seeing a burned body
or other injuries or events associated with that profession can be viewgdias neither extraordinary nor
unusual. That includes Claimant’s responding to an accident requiring extrication _of a passenger,

24,  When the record is viewed-as a whole and juxtaposed:to.the injuries alleged, I cannot
conclude that the Claimant has gst'ablis}féd a causal cénnection to the'dates of injury pled and, thus,
has not met the burden necessary as to compensability for his claims-of injury or aggravation,

25.  As such, the Claimant is not entitled to any benefits for these claims under the Act.

26.  All three claims are dismissed with prejudice.

27.  Both parties do have the right to appeal this decision pursuant to the procedure

explained to them: at the time of the hearing which is set forth in the' Act.

CONCLUSIONS OFEAW

is the ‘détermination and finding of this Commissioner that:
Tifind and :cgg’c’:flii?l_e that this matter is governed by the South Carolina Workers’

‘Compensation Act;'Section 42-1-10 et. seq. of the South Carolina Code (1976, as amended).

onclide that the Claimant's average weekly wage was $1023.51 and the
18 '
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compensation rate was $682.68.

3. I find that the Claimant has not established a causal connection to the dates of injury

pled and, thus, has not met the burden necessary for compensability using the standard of a

preponderance of the evidence or more likely than not. S.C. Code Ann, §42-1-160 and §42-9-35.

4. There is no opinion in the record establishing the medical foundation necessary to
promulgate a repetitive trauma claim as required pursuant to S.C..Code Ann, §42-1-172,

s, Additionally, as a matter of law, it is unlikely that'a firefighter seeing a burned body.

or other injuries or events associated with that profession to include vehicle extrication, can be

viewed as neither extraordinary nor unusual pursuant to S.C. Code Ann. §42-1-160 (37).

ORDER
IT IS THEREFORE.ORDERED that the Claimant is not entitled to any additional benefits
for these claims under the Act: All three claims are dismissed with prejudice. Both parties do have
the right to appeal his decision pursuant to the procedure explained to'them at the time of the hearing

which is set forth"{%; the Act.

AND SO IT IS‘ORDERED.

mmiSsioner Gene MeCaskill
SouthCarolina Workers’ Compensation

CERTIFICATE OF SERVICE

This is to cerufy that the undersigned has on this date served a capy of this ordet in the
above enthtled actlon upan all parties to this case by sending an electraniceopy hereol by

mal 1o the for sald parties; or K there Is an unrepresented
partylles), by depostting a copy hereof, postage pakd In the UnRed States mall, first class,
addressed to the unrepresented party(ies) and to the attorneyls) for the represented
partylies).

By Kellie Lindler on December 2, 2015
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EXHIBIT C



WCC Fle #; 1420487

South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500 o Post Office Box 1715 Carler File #:
Columbla, South Carolina 29202-1715 Carier Code #:
(B03) 737-5723 www,woc,sc.qov Employer FEIN #; 57-6000229
" Gaimants Name: . TERRY 1 GAPONE SN T Employers Name: .CITY OF GOLUMBIA
Address: T Address: PO BOX 667 '
ay: (T © Swte: SC_ zip: 29203 City: _COLUMBIA State: SC _ Zp: 29217
Home Phone: . ’ ___ Work Phone: Insurance Carrier:  SELF/COMPANION TPA
Preparer's Name:  TERRY H CAPONE Law Firm: . YA Preparer's Phone #:  (803) 737-4242 v
R ol Tor workers FEmpensston Benchts b eads Daved oo Ths Flon i s o T e i) 25 |
[injuy [] Diness [7] Repetitive Trauma [ ] Occupational Disease [ ] Physical Braiin Tnjury [Jconcurrent Ju / (< /3
L. The daimant sustained an tnjury to TOE/TOE NAWFOOT BILATERAL Ry (Part(s) of Body Ijured) on {HonthyUay/Year) In
RICHLAND county, state of SC___, Body part{s) affected are; TOESITOE NAILS/FOOT IN Bl .

3. Both the daimant and the employer were subject to the South Carolina Workers' Compensation Act t the time of injury. : \
4. The relationship of employer and emplayes existed atthe time of njory, %T‘\ZD&UL_M(
5. Atthe time of the injury the claimant was performing services arising out of and In the course of empioyment. — , v
6. Notice of the aacideita! injury was given tn the Employer on 1/5/2015 {Month/Day/Year) in the following manner: tﬂM (’a{
Via Emsi HSO OWUSU originally 6/24/2013, but changed to last day of work 10/21/2013 last of waaring steel t6e 8hoa/boots.
7. Duetoinfury, the caimant is in need of (check one):
[ (a) medical examination and treatment for: :
o) addRional medical examination and treatment for; Aggravation of Flat feet/Foot pain-Nall damage /Orthodics (BILATERAL Fallen, Arches)
s Due to Injury, the daimant requests temporary total disabilty benefits because of lost compensabie time from work and wages for the period of:

2. Briefly desatbe how the acodent ocaured. _Oept naver measured my feetfresuited wearing size 10.5/ 17 years actual 11.5-12 causad mult fook prablems, £
”

~

9. Duetotheinjury, the Qlaimant has permanent disabiity of the foflowing nature and extent (check one):

(4] (1) Genera Disabiity: [] Total [Z]Partial [£)(2) specific Dsaoiey: [T [Z10) Wage Loss
[Jsa. [ A detemination of permanent disability &s premeture at this time.
Em. Due to u\emm;ﬁtécahumhasaseﬁmsbodaydsfmmws&hgof:
INTERNAL DAMAGE/DAMAGE TO TOE RECURRING AND PAIN THAT RECOMES CONSTANT LIMITING MOBILITY

10, Amemofmempry,mecammmspauweeuymgsors1.051.70anddemmm«dayswmmawmpmvuedby'm.

10b. - Give names and addresses of aif employers for whom the Claimant has worked since the date of the accident:
Clty of Calumbia/CHy of Columbia Fire Department 1800 Laurei Streat Columbia SC 29202
11, Further grounds or uncsual aspects of daim:
* Oniginally thought to be Just Tos Fungus, but through mrﬂ\ermunentwas_fumdtnbedanageldwtosteeltoeahoestosmanover17years

113, L&namsardaddresesofaipiwsldamorothunmuzlq:ed&smhavesnmwhatndmeuakm;amameacddem

" Columbia Foot Clinic 1516 Cathoun St Columbia, SC 20201 (803) 2541814-FAX (803) 254 T674/ CPO 1901 Blanding St Columbia 803779-0550
1tb. Tothe bﬂdmhmieﬂge,didywmwmumd&mﬁ
If yes, desaribe: | hag 5 5% on my right etbow from being cataputted oft 16 FT of & 24 FT Ladder In 2002
Appmpdatebeneﬂtssprvv‘dedhmektfumemmmwmddumwwwmmmydkmasmmm.

] I m filing a claim. I am not requesting a hearing st this time. 14. Estimated time needed for hearing: UNKNOWN
. Tam requesting @ hearing, A $25 fee is regquired. ’ i
Mediztion

V] a. Mediation s requested to be ordered pursuant to Reg. 67-1801 B,
Oe. Mediation is required pursusnt to Reg. 67-1802. :
Oe< Mediation i requested by consent of the Parties pursuant to Reg, 67-1803,
d. Mediation has been conducted by a duly qualified meriator and resiited (n an tmpasse.
Q reganding mediation may be submited to medtiationOwecgc.oov,

I cartify I have served this document pursusnt to Reg. 67-211 by delivering o copy to_SC WORKERS COMPENSATION COMMISSION
address 1333 Main ST COLIR/BIA SC 20202 onthe 17 ___dayof November 2017 Ay [ ]nirst ctass postage [ jcertified mall [/]personal service.
1 verify th form are sccurate and true to the best of my imowladpa.

Fire Baltallon Chlef-Retired tcapone@fiberty.edu November 17, 2017
N . Tite Emnal Date

e et e~ ]
Quastions about the use of this form should be directed tn the Claims Department at 803.737.5723. Refer to Regulations 67-204 through 67-211 and Regtdations
67-601 through 67-615 as well as Reg. 67-1801. :

WCC Form # S0 Employee’s Notice of Claim and/
Revised 7/33 : 50 : Request for Hearing ‘

wck\a—pﬁ\( £ Dntke o JLLeSs
Pobenswn 12/ 2o/ 2017




WCC File #: 130203
Carrier File #:
Carrler Code #:
Employer FEIN #; 57-6000228

South Carolina Workers' Compensation Commission
1333 Main Street, Suite 500 o Post Offlce Box 1715
Columbia, South Carolina 29202-1715

(803) 737-5675 www,wcce,sc,gav

Qaimant's Neme: _Teny H Capone SSN: _ C Employer's Name: _City of Columbia130
Address; ' . Address: PO Box 147 '
aty: - State: SC__ 2ip: 28203 cty: Columbia State: SC__ zip: 29217
Home Phone: : _ Work ?hone: Insurance Carrler:  Companion TPA Services, LLC (800)922 1282
Preparer's Name: SELF Law Firm: N/A Preparer's Phone #:  (803) 6226578
A claim for workers’ compensation benefits [s made based on the foliowing grounds: Date of Injury or Iliness:
[ njury [¢] Tiness™ " [7] Repetitive Trauma ' [7] Occupational Disease Physical Brain Injury  [JConcurrent Jurisdiction
1. . The claimant sustalned an injury to_hands amms, elbows, knees other  (Part(s) of Body Injured) on (MonttyDay/Year) in

RICHLAND county, state of SC -, Body part(s) affected are; _Hands, Amms, Elbows, Knees Bilatéral , Feet, Head, Perineal and Lower B"ac}t
2, Briefly describe how the accident occurred. Aggravation and continuous trauma re-injuring work related trauma & injuries
3 Both the dalmant and the employer were subject to the South Carolina Workers’ Compensation Act at the time of Injury,
4, The relationship of employer and employee existed at the time of injury,
. At the time of the Injury the claimant was performing services arising out of and In the course of employment.
6. . Notice of the accidental infury was given to the Employer on _11/11/2013 _ (Month/Day/Year) In the following manner;
OSHA 301 Sent Via Email to HSO OWUSU, Fire Chief and Admin- Additionally missing Military Medical records sent email and USPS (OA) 9/18/2017
7. Due to Injury, the claimant is In need of (check one):
[[J(a) medical examination and treatment for:
‘ [Z](b) additional medical examination and treatment for: _Hands, Elbows, Arms, Feet, Knees Bilateral, head, Perineal and lower back
8. Due to injury, the claimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of:
1/1712014 - Present (City of Columbla W/C Companion TPA las! pald 1/16/2014 Check No. 0000151611 amount $682.37)
S, Due to the injury, the Claimant has permanent disabllity of the followlng nature and extent (check one):
© [ (1) General Disabilty: ‘[] Total [[JPartial (2) Specific Disability:  [] Total [] Partial [(](3) Wage Loss

D 9a. [] A determination of permanent disablity Is premature at this time.
[J10.  Dueto the injury, the Clamant has a serfous bodily disfigurement consisting of:

10a. At the time of the injury, the Clalmant was paid weekly wages of $M0and demands accoynting of days worked and wages earned as provided b'v taw,

10b.  Give names and addresses of all employers for whom the Clalmant has worked since the date of the accident:
City of Columbia, City of Columbia Fire Department 1800 Laure! Street Columbia SC 29203
11, Further grounds or unusyal aspects of claim:
Military Medical records were missing, incomplete, poor quality until 2/26/2016-Symptoms/Disorders/Diseases worsened to disabling 10/21/2013,

11a,  Ust names and addresses of all physicians or other medical speclalists who have seen or treated the Claimant as a result of the accident:

See attached form :
11b.  To the best of your knowledge, did you have any prior permanent disability?

If yes, describe:  yes, 5% Right Elbow (2003) Catapulted 16 f to the ground on my back from a 24 ft Ladder fracturing right arm, missed being impelled
12, Appropriate benefits as provided in the Act for the above grounds and other relief as the Workers’ Compensation Commission may direct as just and proper.

l:] 133, X am filing a claim. I am not requesting a hearing at this time. 14, Estimated Ume needed for hearing; UNKNOWN
13b. I am requesting a hearing, A $25 fee is required.
DMedlation

[Ja.  Mediation Is requested to be ardered pursuant to Reg. 67-1801 B,
Ob. Mediation-is required pursuant to Reg. 67-1802,
Oc« Mediation Is requested by consent of the Parties pursuant to Reg. 67-1803.
d. Mediation has been conducted by a duly qualified mediator and resulted In an Impasse.
Questions regarding mediation may be submitted to mediation@wcc.sc,goy,

I certify X have served this docugient pursuant to Reg. 67-211 by delivering a copy to_Fire Chief City of Columbia/Fire Department ADMIN Headquarters
address 1800 Lauarel St Columpfa 8¢ 20202 ‘on the 17 day of October 202017, by [/]first dlass postage [/]certified mall [ Jpersanal service.

I verify the c nts of are agcurate and true to the best of my knowledge,
P Fire Battalion Chief-Retired tcapone@liberty.edu October 17, 2017
Preparer'sSignawe /[ / /7Y, ™ Title ' Email Date

Questions about thefuse of thifform shauld be directed to the Claims Department at 803,737.5723. Refer to Regulations 67-204 through 67-211 and Regulations
67-601 through 67-615 as well as Reg. 67-1801. . )
WCC Form # 50 Employee’s Notice of Claim and/or
Revised 7/13 5 0 Request for Hearing
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WCCFile #: 1322451

South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500 » Post Office Box 1715 Carrier Fila #;

Columbla, South Carolina 20202-1715 Canier Code #:

(803) 737-5675 wywww.wor sc.goy Employer FEIN #; 57-6000229 -
Calmant's Name: Temy H Capone . SSN: 133-58-7472 Employer’s Name: City of Columbiai30
Address: 130 Summerlea Drive Address; PO -Box 147
Gy: Columbla . State: SC__ zip: 29203 Cty: Columbla sate: SC_ zip: 29217
Home Phone:  (803) 6226578 Work Phone: : Insurance Camler: Companion TPA Services, LLC (800)922 1282
Preparers Name: SELF o Law Firm: /A " Preparer’s Phone #: (803) 6226578

=7 daim for workers' compensation benahits s mada based on the fallowing Date of T WO
{7 trjury .rvf'l?nss E’?e:?&veo‘?ram IOcmp:ﬂnnal Dicsase 7| Physlmfm Tnfury DConmmtJurhﬂ%on Uty or Hiness:
1, The daimant sustalned an injury to Head(Brain Mind]Body (Part(s) of Body Injured) on (L3 (Month/Day/Year) In

RICHLAND NURLAND county, state of SC . Body part(s) affected are: Sea ebove injuries
2 Brlefly desmbe how the accident m Aggravation of PTSD symptoms,Dapression, Anxlaty, Headaches from repeated work m!alad trauma & In;unas
3. Both the dalmant and the employer were subject to the South Carofina Workers’ Compensation Act at the time of Injury.
4. The relationship of employer and employee existed at the time of injury.
5
6.

Atthe time of the Injury the clatmant was performing services arising out of and I the caurse of employment.

Notice of the accidental Injury was given to the Employer on 11/11/2013 _ (Month/Day/Yesr) In the foliowing mannen;
OSHA 301 Senl Via Emall to HSO OWUSU, Fire Chisl and Admin- Additionally missing Military Med!cal records sent ematl and USPS (OA) 9/18/2017

7. Duetoinfury, the claimant ts ks nead of (check one): .
"1 (a) medial examination and treatment for: -
7] (b) addional medical examination and trestment fors _PTSD, Depressian, Anxiety, Headaches and secondary conditions associated; | NSO N

[/]8  Ouetoinjury, the daimant requests temporary total disabilty benefits because of lost compensatie time from wark and wages for the petiod of: IGS" (7
11712014 - Present (Clty of Columbla W/C Companion TPA last pald 1/16/2014 Check No, 0000151614 amount 3582.37)

9. Due to the Injury, the Qaimant has permanent disabliRy of the following nature and extent (check one): _ ,
* [ (1) General Disabisty: [ ] Tota! [Jpartia [Z1(2) Spedific Disebity:  [7] Total [] partial E](a) Wage Loss
[Joa. [J A determination of permanent disabiiity ks premature at this ime. y P
' DIO. Due to the injury, the Clamant has a serious bodlly disfigurement conslsting of:

102 Atthe time of the Injury, the Clalmant was paid weekly wages of $1.023.51, and demands accounting of days worked and wages eamed as provided by faw.

10b. Gwe names and addresses of all emplayers for whom the Clalmant has worked since the date of the aceident:
Cily of Calumbia, Clty of Columbla Fire Department 1800 Laurel Street Columbla SC 29203
11.  Further grounds or unusia! aspects of daim:
Military Medical records were missing, incomplats, poor quality until 2/26/2016-Symptoms/Discrders/Diseases worsenad to disabiing 10/21/2013.
113,  Listnames and addresses of 2l physiclans or cther medical spedalsiswho have seen or treated the Clalmant as a result of the acddenk:
Sea attachad form
11b, To the best of your knowledge, did you have any prior permanent disabliy?
If yes, desaribe: ygs, 5% Right Elbow (2003) Catapulted 16 ft Lo the ground on my back from a 24 ft Ladder fracturing right arm, missed being impetiad
* 12 Appropriate henefits as provided in the Act for the above grounds and other rellef as the Werkers’ Compensation Commission may direct as just and proner.

| _|133. ramfillnga dlalm. Tam not requesting a hearing at this ﬁme. 00 14, Estimated time neaded for hearing; UNKNOWN
/]130.  Tam requesting a hearing. A $25 fea Is required. Gheci MO. I :
Dudlntlon

[Ja  Medation is requested to be ordered pursuant to Rag, 67-1801 B.
[Jb.  Mediation is required pursuant to Reg. 67-1802.
O« Mediation ks requested by consent of the Parties pursuant to Reg. 67-1803,
d. Medlation has been conducted by a duly qualifled mediator and resuked In an Impasse, .
Questions regarting mediation may be submitted to mediation@wec.sc.qav,

Y certify T hava served this document pursuant to Reg. 67-211 by delivering a copy to_F e Chief Chiaf City of Columbla/Fire Department ADMIN Headquarters
address 1800 Lauers! St Columbla SC 29202 _ on the 17 dayof October 20 2017 by [7]first class postage [7]certified mall [Jeersonat service.

3 vnwm:n this form arg accurate and tsua to the best of my iowledge,

g Fire Battation Chlef-Ratirad teapona@libenty.edu October 17, 2017
rer’s tire B " Title Emall Dale
Questions abdut the use of this form should be directed to the Clalms Department at 803.737.5723. Refer to Regulations 67-204 through 67-211 and Regulations
67-601 through 67-615 as well as Reg. 67-1801.
WCC Form # 50 Employee’s Notice of Claim and/or
Revised 7/13 : 50 Request for Hearing
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Names and Addresses of Physicians and Medical Specialist:

1.

9.

Conigliaro Jones, MD, Primary Care Physician- TLM Medical Services; LLC,
2701 Middleburg Drive Columbia, SC 29204 (803) 376-8875

.' Sheryl M Williams, MS MAR, LLPC/S- Licensed Professional Counselor- Agape

Counseling and training Service Tele. 803 -778-2777 220 Stoneridge Drive Suite
302 Columbia SC 29210 :

Tiona Praylow, M.D., Psychiatrist, Envision Wellness Medical Group, 2601

- Read Street, Suite I-.7,Columbia,_SC 29204, 803.256.0101 Fax:800.854.3497,

Frank O. Pusey, MD, Neurologist, Columbia Neurological Associates, 110 E .

- Medical Ln #110, West Columbia, SC 29168 Tele: (803) 936-9888

George A Jenkins, 1l MD, Gastroenterologist- Carolina Digestive Disease,
P.A., 1520 Taylor St, suite 200, Columbia, SC 29201 Tele.(803)508 5710 Fax
(803) 5095711

James F. Bethea, MD- Orthopedics-MUSC Specialty Care-West, 2125 Charlie
Hall Bivd, Charleston, SC 29414, Tele.( 843) 876-0111 Fax. (843) 573-1577

. Mellissa Hummel, MD Internist & Sleep Med Doctor and William C McLan

MD, BOGAN SLEEP CONSULTANTS, formerly SLEEPMED, 1333 Taylor Street
6-b, Columbia, SC 29201 P(803)251-3093

Keyoka Smith, DPM and Ashley Finn, DPM, Podiatrist, Columbia Foot Clinic,
1516-Calhoun St. Columbia, SC 29201

CPO Certified Pedorthic Orthotics 1901 Blanding Street, Columbia, SC
(803)779-0550 Fax (803) 779-4606

10.CVS Pharmacy North Main- 4627 N Main St, Columbia SC 28203 803.7861106
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TERRY CAPONE, )
)
Claimant ) DECISION AND ORDER
)
v. )
)
CITY OF COLUMBIA, ) .
) WCC FILE NO.: 1322451, 1319203
Employer, and ) & 1420487
, ) '
CITY OF COLUMBIA )
SELF-INSURED )
)
Carrier, Defendants. )
)
Commissioner

South Carolina Workers’ Compensation Commission

Hearing held in Richland County,
South Carolina, on February 21, 2018

Per notice timely and propérly served upon all Parties of Interest.

Appearances: - Pro Se Claimant

Dana M, Thye, Attorney for Defendants.

Filed: March 27, 2018




STIPULATIONS ,
At the call of the case, the parties stipulated that the South Carolina
Workers’ Compensation Commission had jurisdiction in this case and that venue was
proper in Richland County. Claimant brought three separate claims and all have been
adjudicated.

Claimant filed without counsel and was previously properly advised of his right to
counsel. Claimant knowingly and voluntarily waived his right to counsel and proceeded
Pro Se.

The Claimant seeks benefits under the South Carolina Workers’ Compensation Acf
based upon alleged injuries occurring on June 24, 2014, wherein he injured his toe (WCC
File No, 1420487), on October 12, 2013, in which he re-injured his bilateral hands/wrists
(WCC File No. 1319203), and on November 7, 2013 (WCC File NO. 1322451), where he
alleges an aggravation of a psychological injury, all while in the employ of the
Employer/Defendants. Therefore, the South Carolina Workers’ Compensation
Commission has jurisdiction of these cases. Without Objection, and with the exception of
any self-serving statements or unstipulated medical reports, the Commission’s file was

made a part of the record.

STATEMENT OF THE CASE

This matter was reviewed by the undersigned following the filing of three Forms
50 by the Claimant Pro se, one in WCC File No. 132245 1, with a corresponding date of
accident of November 7, 2013, one in WCC File No. 1319203, with a cbrrespoﬁding date
of accident in October 12, 2013, and one in WCC File No, 1420487, with a corresponding
date of accident in June 24, 2014,

Claimant’s claims for Workers’ Compensation benefits for an injuries arising out
of and in the course of his employment on or about November 2013 to June 2014 to his
hand, toe, and psychology were heard on August 21, 2015, These cases was fully and
finally adjudicated by a Decision and Order by Commissioner McCaskill dated December
2, 2015, This Order was not timely appealed and there was no medical evidence to support
a then existing mental condition that would have prohibited the Claimant from filing an
appeal, Therefore this Order is the -law of the case.

Claimant has now filed Forms 50 on the above-referenced claims, requesting a

Hearing to determine issues that have already been decided by the Commission, Defendant

2



has argued that all three cases have been adjudicated in a full and final hearing on August
21,2015 and since no timely appeal was filed, res judicata should apply.
FINDINGS OF FACT

1. After a review of the pleadings, the prior Decision and Order, and the
complete record, I make the following Findings of Fact: |

2. Claimant alleged injuries occurred on June 24, 2014, wherein he injured his toe
(WCC File No. 1420487), on October 12, 2013, in which he re-injured his
bilateral hands/wrists (WCC File No. 1319203), and on November 7, 2013
(WCC File NO. 1322451), where he alleges an aggravation of a psychologtcal
injury, all while in the employ of the Employer/Defendants.

3. On August 21, 2015, a full and final hearing was adjudicated on the merits of
the case and a Decision and Order was filed December 2, 2015 by
Commissioner Gene McCaskill finding that thé Claimant is not entitled to any
additional benefits for these claims under the Act. _

4, Claimant acknowledges that he did not appeal the Decision and Order and I find
no medical évider;ce to suggest that the Claimant had a then existing mental
condition which prohibited him from filing a timely appeal.

5. As such, I find that res judicata applies and the Decision and Order filed on
December 2, 2015 by Commissioner Gene McCaskill stands on the fmél
adjudication on the merits of this case. '

RULE OF LAW ‘

1. This matter is governed by South Carolina Worker’s Compensation Act and
according to the Act, an application for review has to be made within fourteen
days from the date when the notice of the award shall be given. S.C. Code
Ann, § 42-17-50. According to Wally v. C.Y. Thomason, “If no applicationis
made for review of the hearing commissioner’s award, that award becomes 4
effective as the award of the Commission”. Wally v. C.Y. Thomason Co. Ei.
Al 232 8.C, 153, 101 S.E.2d 286 (1957).

2, Res Judicata bars subsequent actions by the same parties when the claims
arise out of the same transaction or occurrence that was the subject of a prior
action bétWeen those parties. Judy v. Judy, 393 S.C. 160, 172,712 S.E.2d, 414
(2011). Under the doctrine of res judicata, a litigant is barred from raising any



issues which were adjudicated in the former suit and any issues which might

have been raised in the former suit, /D

ORDER

IT IS ORDERED that Claimant’s Forms 50 Requests for Hearings in the above
referenced claims are DENIED and DISMISSED WITH PREJUDICE on the grounds of
res judicata. . ' : .

IT IS ORDERED that the further pleadings filed by the Claimant against
Defendants subsequent to the date this Decision and Order becomes the law of the case
shall be reviewed by the Jurisdictional Commlissioner and shall be administratively
dismissed if they relate to the subject matter already decided by the final decisions of the
Commission cited above.

IT IS ORDERED that subsequent to the date this Decision and Order becomes the
law of the case Defendants shall be relieved of any obligation to respond to further filings -
by Claimant related to WCC File No. 1322451, with a corresponding date of November 7,
2013, WCC File No. 1319203, with a corresponding date of October 12, 2013, and WCC
File No. .1420487, with a corresponding date of June 24, 2014 unless specifically instructed
to respond by the Commission; Nothing contained herein shall be construed to prevent the

parties from pursuing a proper appeal of this Decigion and Order or pursuing a future,

AND SO IT IS ORDERED

7 & W
Commissioner Avery B. Wilkerson Jt: g

/ | ' \ . Served via U.S. Mail upon:
’)’QQ) R 2 6 _ Terry Capone

Cynthia C. Dooley, Esquire

DATE ‘
Dana M. Thye, Esquire

CERTIFICATE OF SERVICE

~.This is to certify that the undersigned has on this date served a copy of this crder in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic malil addrassed to the attorneys for said parties; or if there is an unrepresented
party{les), by depositing  copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresentad party(ies) ard to the attorney(s) for the represented
party{ies). :

By Deborah Hutto on March 27, 2018
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION
COUNTY OF RICHLAND
WCC FILE NO. 1319203, 1322451, 1420487

Temry H Capone, ' :
Pro Per, Claimant NOTICE OF MOTION AND
Employee, MOTION FOR RELJEF TO ALTER
AMEND, SET ASIDE JUDGMENT
v. ORDER OR PROCEEDING DECIDED
DECEMBER 2, 2015 UNDER RULE
City of Columbia, 60 (A) (B) AND/OR SC CODE § 1-23-380
ISSUED TO DEFENDANTS IN THE
Employer ABOVE REFERENCED MATTERS
And

Companion Property and Casualty Group,
Carrier

Defendants.

N Nt Nl o Nl Nt Nt N N Nl Nt Sk " N Nt ' e o

!

PLEASE TAKE NOTICE Pro Per Claimant, Terry H Capone, moves now before the Workers'
Compensation Commission and in lieu of the hearing scheduled before Commissioner Wilkerson on February

21, 2018, for an Order pursuant to R. 67-215 granting this Motion For Relief to Alter, Amend, Set Aside
Judgment, Order or Proceeding Decided December 2, 2015, Under Rule 60 (A) (B) (3)(4)(5) (6) and/or South
Carolina Code § 1-23-380 Issued to The Defendant in the

Above Referenced Matters.

This Motion is made pursuant to 67-215 and Rule 60 and/or SC Code 1-23-380 based on one or more of the
following grounds: ) | ,

1. ALTER, AMEND, SET ASIDE FINAL JUDGEMENT, ORDER, OR PROCEDDING DECIDED
DECEMBER 2, 2015 AT A HEARING SCHEDULED TO BE HELD FEBRAURY 21, 2018, BEFORE THE
COMMISSION OR IMMEDIATLEY THERE AFTER.:

M60(A) OVERSIGHTS AND OMMISSIONS

460(B) (1) NEWLY DISCOVERED EVIDENCE WHICH BY DUE DILLIGENCE COULD NOT HAVE

BEEN DISCOVERED IN TIME TO MOVE FOR A NEW TRIAL UNDER RULE 59(B);

¥60(B) (3) FRAUD ON THE COURT AND"I"HAT IS STILL ONGOING

(a) entertain an independent action or reIievé a party from a judgment, order, or proceeding; or
(b) set aside a judgment for fraud on the court
VI60(B) (4) THE JUDGEMENT IS VOID OR BY WHERE IT ACTED IN A MANNER INCONSISTENT WITH
Page 1 of 12



DUE PROCESS OF LAW;

E160(B) (5) IT IS BASED ON AN EARLIER JUDGMNET THAT APPLYING IT PROSPECTIVELY IS
NO LONGER EQUITABLE; OR
(J60(B) (6) ANY OTHER REASON THAT JUSTIFIES RELIEF FROM OPERATION OF A -

JUDGMENT; TO INCLUDE BUT NOT LIMTED TO
(8) In The Interest of Justicé B
| (b) hregularities In Agency Actions
AND/OR
o SC ClODEA §1-23-380 (2013) (A) in violation of constitutional or statutory provision

& SC CODE §-I-23-380 (2013) (B) in excess of the statutory authority of the agency;

M SC CODE §1-23-380 (2013) ( C) made upon unlawful procedures; |

M SC CODE §1-23-380 (2013) (D) affected by other error of law:

M SC COQE §1-23-380 (2013) (E) clearly erroneous in view of the reliable, probative, and substantial
e;lidenc;: on the whole records; or ‘

M SC CODE §1-23-380 (2013) (F) arbitrary or capricious or characfexized by abuse of discretion or clearly
unwarranted exercise of discretion. |

This Motion is based on the Memorandum of Points and Authorities and the Declaration of TERRY H CAPONE which
follow, and all of the pleadings, records, and files in this action.

Dated: February 20, 2018

By:

In Pro Per Claimant
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MEMORANDUM OF POINTS AND AUTHORITIES
RULE 60
RELIEF FROM JUDGMENT OR ORDER

(a) CORRECTIONS BASED ON CLERICAL MISTAKES; OVERSIGHTS AND OMISSIONS, The court may correct a
clerical mistake or a mistake arising from oversight or omission whenever one is found in a judgment, order, or
other part of the record. The court may do so on motion or on its own, with or without notice. But after an

appeal has been docketed in the appellate court and while it is pending, such a mistake may be corrected only
with the appellate court's leave.

Rule 60(a) of the Federal Rules of Civil Procedure provides that “[t]he court may correct a clerical mistake or a
mistake arising from oversight whenever one is found in a judgment, order, or other part of the record.” The
word “record” in Rule 60(a) refers not only to process, pleadings, and verdict but also to evidentiary documents,
testimony taken, instructions to the jury, and all matters pertaining to the case of which there is a written record,

Fed. R. Civ. P. 60(a). In Sartin v. McNair Law Firm, P.A., 756 F.3d 259 (4th Cir. 2014), Finally, the court
concluded that the fact that the district court’s clarification order related to litigation that was dismissed over a
- year ago was of no consequence with respect to the district court’s jurisdiction over the matter because as
“Sartin properly concedes . . . ‘Rule 60(a) . . . has no time limit.”” Id. at 268 (citing cases).

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, etc. On motion and
upon such terms as are just, the court may relieve a party or his legal representative from a final judgment,
order, or proceeding for the following reasons: ’

(1) newly discovered evidence which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(b) o :

When equitable principles warrant relief a party may obtain relief even though time for a Rule 60(b) motion has expired,
through an independent action on the besis of accident, fraud, mistake, or newly discovered evidence. West Virginia Oil &

Gas Co. v. George E. Breece Lumber Co., 213 F.2d 702 (5® Cir.1954). See also the Federal Advisory Committee Note of
1946: ' '

“*If the right to make & motion is lost by the expiration of the time limits fixed in these rules, the only other procedural
remedy is by a new or independent action to set aside 2 judgment upon those principles which have heretofore been
applied in such an action. Where the independent action is resorted to, the limitation of time are those of laches or statues
‘of limitations.”, )
(3) fraud, misrepresentation, or other misconduct of an adverse party
The section does not limit power to the court:

(2) entertain an independent action to relieve a party from a judgment, order, or proceeding;

(b) set aside a judgment for fraud on the court,
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Fraud upon the court is “fraud which.. .subvert[s] the integrity of the Court itself, or is a fraud perpetuated by officers of
the court so that the judicial machinery cannot perform in the usual manner its impartial task of adjudging cases that are
.presented for adjudication.”Evans v.Gunter, 294 S.C. 525, 529, 366 S.E.2d 44, 46-(Ct. App. 1988) {emphasis
added)(quotmg Lightsey & Flanagan, supra, at 408). It has also been defined as “fraud that does, or at least attempts to,
defile the court itself..,”12 Moore’s Federal Practices §60.21 [4)[a] (3d. ed. 2000). The requisite fraud on the court occurs
where “it can be demonstrated, clearly and convincingly, that a party has sentlently set in motion some unconscionable
scheme calculated to interfere with the judicial systems ability impartially to adjudicate a matter by improperly
influencing the trier of fact or unfalrly hampering the presentation of the opposing party’s claim or defense”, Aoude v.

Mobile Qil Corp., 892 F.2d 1115, 1118(1¥ Cir.1989), Includes any wrongful act by which a party obtains a
judgment under circumétances which would make it inequitable to retain its benefit, Fraud covered must be of
such a nature as to have prevented the moving party from presenting the merits of his case. Assamann v.
Fleming, 159 F.2d 332 (8" Cir.1947). See also U.S, v. Rexach, 41 F.R.D. 180 (D.P.R.1966).

Fraudulent Concealment , .

The fraudulent concealment exception applies where an employer fraudulently conceals a worker’s injury and its connection
to employment whereby the concealment results in an .aggravation of the i injury. There are three necessary elements: (1) the
employer conceals the existence of the i injury; (2) the employer concealed the connection between the i injury and employment;
and (3) the injury was aggravated following the employer’s concealment. (Lab. Code, § 3602, subd, (b); Jensen v. Amgen. |
(2003) 105 Cal. App 4™ 1322, 1325; see also, Palestini v. General Dynamtcs Corp. (2002) 99 Cal. App. 4® 80.) The
fraudulent concealment exception more typically arises in situations involving exposure to ashestos, mold, or toxic
chemical.( See, e.g, John-Manville Products v. Sup. Ct (1980) 27 Cal. 3d 465.) It is a very limited exception that requires
actual knowledge by the employer and a lack of wareness by the worker of the j injury and its relatlonsh:p to employment,

South Carolina tribunals have the inherent power to reopen agreements and judgments procuréd by
fraud. See Raby Const., L.L.P. v. Om, 358 S.C. 10, 18, 594 S.E.2d 478, 482 (2004) (citing Bryan v. Bryan, 220
8.C. 164, 66 S.E.2d 609 (1951), see also Greenfield v. Greenfield, 245 S.C. 604, 141 S.E.2d 920 (1965)
(holding: “the inherent powers of a court, which are essential to its existence and protectlon and to the due
administration of justice within the scope of the jurisdiction expressly conferred, do not depend upon express '
constltutlonal or legxslanve grant”).

SCRCP.(emphasis in original) fraund, misrepresentation, or other misconduct of an adverse party (In South
Ca.rohna. extrinsic fraud is the only type of fraud for which relief may be granted) Raby const., L.I.P,, 358 S.C
at 20 594 S.E.2d at 483; Jamison v. Ford Motor Co., 373 S.C, 248, 273, 644 S.E.2d 755, 768 (Ct. App. 2007).
Extrinsic fraud is “fraud that induces a person not to present a case or deprives a person of the opportunity to be

* heard.” Hilton Head ctr. Of S.C. v. Public Serv. Comm.,294 S.C. 9, 11, 362 S.E.2d 176, 177 (1987). “Relief is

granted for extrinsic fraud on the theory that because the fraud prevented a party from fully exhibiting and
Page 4 of 12
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trying his case, there has never been a real contest before the court on the subject matter of the action.” Id. The
essential distinction between intrinsic and extrinsic fraud for purposes of relief from judgment is the ability to
disg:over the fraud. Ray v. Ray, 374 S.C. 79, 84, 647 S.E.2d 237, 239 (2007)

(4) the judgment is void; |

A judgment is either void or valid. Having resolved that question, the court must act accordingly. The judgment
is void (stating a court may relieve a party from a final judgment if the judgment is void). “A void judgment is
one that, from its inception, is a complete nullity and is without legal effect and must be distinguished from one

which is merely ‘voidable,”” Thomas & Howard Co., 318 S.C. at 291, 457 S.E.2d at 343 (1995) (citation
omitted). , ' ’ '

Although Rule 60(b)(4) is ostensibly subject to the "reasonable" time limit of Rule 60(b), at least one court has
held that no time limit applies to a motion under the Rule 60(b)(4) because a void judgment can never acquire
validity through laches. See Crosby v. Bradstreet Co., 312 F.2d 483 (2nd Cir.) cert. denied, 373 U.S. 911 (1963)
where the court vacated a judgment as void 30 years after entry. See also Marquette Corp. v. Priester, 234

F.Supp. 799 (E.D.S.C.1964) where the court expressly held that clause Rule 60(b)(4) carries no real time
limit. :

(5) the judgment is no longer equitable that the judgment should have prospective application.

This power to grant relief from the prospective features of a judgment has always been clearly recognized in
equity. See State of Pennsylvania v. theliﬁg & Belmont Bridge Co., 18 How. 421 (1855)

*This rule does not limit the power of a court to entertain an inde@“ ndent action to relieve a party from a
judgment. order, or proceeding, or to set aside a judgment for fraud upon the court. '

The phrase “independent action” has been interpreted to mean, not that a party could still utilize the older
common law and equitable remedies for relief from judgment, but rather “that couris no longer are to be
hemmed in by uncertsin boundaties of these and other common law remedial tools.” Klapprott v. United States,
335 1.8, 601 (1949). The court now has power “to vacate judgments whenever such action is appropriate to
accomplish justice.” Id.

Federal/ North Carolina

(6) Relief. Rule 60 (b)(6) allows relief “for{a]ny other reason justifying relief from the operation of the
judgment.” N.C.R.Civ.P. 60(b)(6) has long been called “a grand reservoir of equitable power to do justice in a
particular case.™ Norton v. Sawyer, 30 N.C. App. 420, 426 (1976) (quotation omitted). Rule 60 (b)(6) provides
relief only in “extraordinary circumstances™ where the ends of justice require it. North Carolina courts have
established that such justification only exist if the movant shows that (1) extraordinary circumstances exist; (2) .
justice demands it; and (3) the movant has a meritorious defense to the underlying claims. Oxford Plastics v.
Goodson, 74 N.C. App. 256, 259-60 (1985). N.C. courts routinely discuss the first two requirements as a unified
concept; so this section will therefore refer to them together as “exfraordinary circumstances.”

A. Interest of justice
. The concept of “interest of justiée” is not limited to any particular litigant or a pro se litigant, but rather must encompass a
sense of overall justice in the case. The application of this standard requires the Commission to consider not only the

interest of all parties, but the goals and objectives of the Workers’ Compensation Act, and integrity of the adjudicato_ry
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process before the Commission, Implicit in the requirement of justice is that no rule of the Industrial Commission may
compel a result incompatible with the fundamental rights of any party. See Handy v.PPG Indus., 154 N.C. App. 311, 571.
S.E.2d 853 (2002) (emphasizing the importance of neutrality and impartiality of any tribunal in mainteining the integrity

of our judicial and quasi-judicial processes).

B.  Extraordinary Circumstaneces -
1. Situations Constituting Potential “Extraordinary Circumstances”

:  a. “Irregular Judgments” Related to Court Practice, Unlike “erroneous” judgments- where
the court’s decision is based on an error of law-"irregular” judgments can form a basis for relief under Rule 60
() (6). An irregular judgment is one “rendered contrary to the cause and practice of the court, come within its

purvew.” Id. at 717 . Taylor v. Triangle Posche-Audji, Inc., 27 N.C. App. 711, 717 (1975).

It has been my experience that the SC Workers’ Compensation Commission Scheme, all stakeholders are not
treated fairly and equitably in a timely manner and the system is not efficient or effective, as it bestowes
privileges to white men while denying those to American African/black men and woman of color, in |
comparison to my own, (2) cases below noted the irregular judgment before us:

CASE #1. CLEON. POWELL v. VULCAN MATERIALS Co. Believed to be Caucasian\ White Male -
MENTAL INJURY _

POWELL, a Caucasian, a national guard veteran, As a result of an altercation with a supervisor, who pushed a
finger into his chest, cursed him, called him a liar and accused POWELL of poor maintenance. The hearing
commissioner found in its Scheme found that POWELL suffered an accidental mental injury arising out of an in
the course of his employment. He ordered Vulcan to make weekly payments of $268.99 for 500 weeks, to pay

- medical expenses retroactive to march 21, 1984, and to pay future lifetime medical care.It was determined a
totally disabling and compensable “mental, emotional, and psychological injury” this was unusual,
extraordinary condition, The circuit court’s affirming the Commission is herby Affirmed, GREGORY, C.J..and
CHANDLER and FINNEY,JJ., concur. ‘

CASE #2, TED FRAME v. RSI Caucasian\ White Male MENTAL INJURY '
FRAME, a Caucasian, was often troubled by the dishonorable treatment of African-American employees under
his charge from upper management, exacerbated by comments and admitted to never actually witnessing
intimate sexual relations. The psychiatrist and psychologist agree (1) that Frame suffers from a bipolar type
psychosis; (2) on the day in question he experienced what is known as a “decompensation” (a mental
breakdown); (3) there is a certain genetic predisposition to this kind of psychosis; (4) this “decompensation”
was the result of job-related stress; and (5) it was in no way certain that Frame would experience such a mental

collapse regardless of exterior stimuli (i.e., his job). According to the psychiatrist and psychologist, Frame is not
currently capable of full-time work.

In the SC Workers Compensation Commission Scheme, A hearing before a single commissioner resuited in an
order granting Frame full benefits. The order of the single commissioner reads:

1. The Claimant was predisposed to mental illness, although it is unclear whether the predisposition was a result
of genetics or something else. The basis of the predisposition is not relevant. '

2. The Claimant’s work stress was a contributing factor to the decompensation and was the major contributing
factor . :

3. Particular swressors in the workplace included: answering to “five bosses™ the constant anxiety resulting from
escalating pressure associated with being on call, Other examples were trying to cut cost without cooperation,
insufficient fire extinguishers to put out fires in the plant, conflict with DOT standards or regulations, lack of
cooperation from mechanics and drivers, etc. - _ : ' ’

Note: In regards to above “FRAME?, the record is absent that FRAME ever “DID ANYTHING” to help
African-American people, only that it so troubled him along with other stress that he was made disabled,
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Disabled by Bipolar Disorder that often runs in families (Hereditary) and inherent parts appear to be part of the
mobile genetic elements; of those with this mood disorder (Genetics). '

AND/OR

S.C. Code Ann. § 1-23-380 provides that any party aggrieved by the final decision in a contested case and is
exhausted with all administrative vemedies is entitled to judicial review. The court cannot not substitute its
Judgment for the judgment of the agency as to the weight of the evidence on questions of fact. The court can
affirm the decision of the agency or remand the case for further proceedings. The court can reverse or modify

the decision if substantial rights of the appellant are prejudiced or the administrative findings, inferences,
conclusions, or decisions: -

e violates constitutional or statutory provisions; exceeds statutory authority of the agency;

© ismade upbn unlawful procedure; ' ' ’

o is affected by other error of law;

e isclearly erroneous in view of the reliable, probative, and substantial evidence on the whole record; or

¢ is arbitrary or capricious or characterized by abuse of diseretion or clearly unwarranted exercise of
discretion. |

A party aggrieved of the final decision of the circuit court or the court of appeals can obtain a review of the final
judgment from the Supreme Court. The APA does not contain a specific statute of limitations, but courts have
held that a six-year statute of limitation is applicable. Turtle Island Restoration Network v. U.S. Depariment of
Commerce, 438 F.3d 937 (5th Cir. 2006) 28 U.S.C § 2401(=) states that “every civil action commenced against
the United States shall be barred unless the complaint is filed within six years after the right of action first
-accrues.”

§.C.Code Ann, § 42-1-40 (Supp.2003) provides in relevant part:

“Average weekly wages” means the earnings of the injured employee in the employment in which he was
working at the time of the injury during the period of fifty-two weeks immediately pre ceding the date of injury,
... When for exceptional reasons the foregoing would be unfair, either to'the employer or employee, such other
method of computing average weekly wages may be resorted to as will most nearly approximate the amount
which the injured einployec would be earning were it not for the injury.

[31[41[5] The Worker's Compensation Act is remedial legislation enacted to protect the worker. Therefore, the
statute is given & broad constructicn in order to accomplish that end, *238Booth v. Midland Trane Heating &
Air Coriditioning, 298 8.C. 251, 254, 379 S.E.2d 730, 731 (Ct.App.1989). “The statute provides an elasticity or
flexibility with a view toward always achieving the ultimate objective of reflecting fairly a claimant's probable
future Mg loss.” Sellers v. Pinedale Residential Ctr,, 350 S.C. 183, 191, 564 S.E2d 694, 698
(Ct.App.2002). Mor‘eover= it is ‘well established that the objective of wage calculation is to arrive at a fair
approximation of the claimant's probable future earning capacity. Disability reaches into the future, not the past;
loss as a result of the injury must be thought of in terms of its impact on probable future earnings. Bennett v.
Gary Smith Builders Bennett v. Gary Smith Builders, 271 S.C. 94, 98-99, 245 S.E.2d 129, 131 (1978).
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‘N.C. Gen. Stat. §35A-1 101(7), defines a mentalty incompetent individual as:”[A]n Adult or emancipated minor
who lacks sufficient capacity to manage the adult’s own affairs or to communicate important decisions
.concerning the adult’s person, family, or property whether the lack of capacity is due to mental illness, mental
retardation, epilepsy, cerebral palsy, autism, inebriety, senlity, disease, injury, or similar causes of conditions.™

A judgment may not be réndered in violation of constitutional protections, The validity of 2 judgment may be
affected by a failure to give the constitutionality required due process notice and an opportunity to be heard.

Earle v. McVeigh, 91 US 503, 23 L Ed 398. See also Restatements, Judgments 4(b) Prather v Loyd,
86Idaho 45, 382 P2d 910. - '

The limitations inherent in the requirements of due process and equal protection of the law extend to judicial as
well as political branches of government, so that a judgment may not be rendered in violation of those
constitutional limitations and guarantees. Hanson v Denckia, 357 US 235, 21, Ed 1283, 78 S Ct 1228.

Violated my Constitutional Fifth Amendment Id. At 1295-96, which state:

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a
Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or
public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty; or property, without due ,
process of law; nor shall private property be taken for public use, without just compensation, Cushman, 576 F.3d at 1296,

“[t]o have a property interest in a benefit, a person clearly must have more than an abstract need or desire’ and ‘more than
a unilateral expectation of of it. He must, instead, have a legitimate claim of entitlement to jt.” 1d. At 1297 (alteration in
original) (citing Town of Castle Rock, Colo. V. Gonzales, 545 U.S. 748, 756 (2005)quoting Bd. Of Regents of State
Colls. V. Roth, 408 U.S. 564, 577(1972))

, o
Violated my constitutional 14 Amendment for Deriial of Equal Protection, Civil Rights Act 1866 and 1981
Denial of Equal Justice Under law (RACE) African Decent See DNA results.

Civil Rights Act of 1866, Sess. I Ch, 31- An Act to protect all Persons in the United States in their Civil Rights, and
Furnish the Means of their Vindication. It was mainly intended to protect the Civil Rights of persons of African Descent
bon in or brought to the U.S., in the wake of the American Civil war. 14 Stat. 27-30. Jones v. Alfred H Mayer Co., 392
U.S409 (1968), Saint Francis College v. al-Khazraji, 481 U.S. 604 (1987), Domino’s Pizza, Inc v. McDonald, 546 U.S.
470 (2006) '

42 U.S. Code §1981- Equal rights undcr‘the law-a Key Civil Rights provision in U.S. law that was originally enacted as
part of the Civil Rights Act of 1866;

a) Statement of Equal Rights- All persons with the Jurisdiction of the United States shall have the same right in every
State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all
laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like
punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to not other.

. b) “Make and Enforce Contracts” defined-For pufpose of this section the term “make and enforce contracts” included the
making, performance, modification, and termination of contracts, and the employment of all benefits, privileges, terms,
and conditions of the contractuai relationship.

c) Protection Against Impairment- The rights protected by this section are protected against impairment by
nongovemnmental discrimination and impairment under color of state law. (R.S. § 1977. Pub. L. 102-106, title 1, § 101,
Nov. 21, 1991, 105 Stat. 1071.) (11) The court clarified in a footnote that it purposefully avoided limiting §1981 Claims

Page 8 of 12



fo parties to contracts, to leave open the possibility that an intended third-party beneficiary of a contract may have rights
under §1981. Domino’s Pizza, Inc v. Mcdonal, 546 U.S.470 (2006)

va11 RICO (18 U.S.C § 1962 Prohibited Activities () ( C) It shall be unlawful for any person employed by or
associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to
conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of
racketeering activity or collection of unlawful debt. Consplracy to Commit Civil RICO (18US.C§ 1962
Prohibited Activities (d))(D) It shall be unlawful for any person to conspire to violate any of the provisions of
subsection (a), (b), or (c) of this section. '

As further grounds in support of this motion Claimant refer to the Affidavit-attached hereto and incorporated by
teference herein, Items believed to have been omitted from the record and other enclosed: ‘

Exhibit #1. The Defendants omitted and continue to omit my comect Average Weekly Wage (AWW) to the
Commission for my claims; they also previously paid me incorrectly and various. Emails and Ppapers about pay

Exhibit #2. Deputy City Attorney Dana M Thye email, news article about mold and lab results, Dr. Fulton .
medical opinion CTS result of employment

Exhibit #3. TCAPONE WCC File 1420487 Dlsagreement with form 58, I submitted various ewdcnce to the
Commission 8/11/2015 and agam in APA briefs 1 of 2 submitted to the court at a hearing held 8/21/2015

Exhibit #4. Set 1& 2 of 4: TCAPONE Addendum WCC File 1322451/1319203 Disagree with form 58. [
submitted various cv1dence to the Commission 8/12/2015 File set 3 & 4 and again in APA briefs 1 of 2
submitted to the court at a hearing held 8/21/2015

Exhibit #5. Set 3& 4 of 4: TCAPONE Addendum WCC File 1322451/1319203 Disagree with form 58, |
submitted various evidence to the Commission 8/12/2015 File set 1 & 2 and again in APA briefs 1 of 2
submiitted to the court at a hearing held 8/21/2015

Exhibit #6. January 25, 2018 Freedom of Information Act answered by the City of Co]umbxa, Informatxon on
Station MOLD and medical records released.

Exhibit #7 City of Columbia has denied all claims from the beginning, despite the “No Fault” system and
contrary evidence in its possession and presented is fraud and to continue to deny claims is fraud that is
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ongoing, .
Exhibit #8 WCC NO 1319203, 1322451 & 1420487 Transcript of Proceedings August 21, 2015

Exhibit #9 Decision and Order of SCWCC WCC File NOS 1319203, 1322451, 1420487 FILED December 2, .
2015. .
Exhibit #10 Case information on TED FRAME v. Resort Services Incorporated And CLEO N.POWELL v.
Vulean Materials Co.

Exhibit #11 DNA Results Summary For Terry H Capone

CONCLUSI :

Claimant in this matter, having shown sufficient grounds to have this Commission for these reasons briefly
stated herein the verified complaints filed December 21, 2017, January 12, 2018, new form 58 filed and based upon
the law of these cases, the undersigned respectfully request that this Motion For Relief to Alter, Amend, Set Aside
Judgment, Order or Proceeding decided December 2, 2015, move this Commission to grant his motion.

Terry H Capone

Pro Per Claimant

130 Summerlea Drive
' Columbia, SC 29203

February 20, 2018
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DECLARATION TERRY H. CAPONE

Pursuant to 28 U.S.C.§ 1746, 1 hereby declare as follows:

1 am the Claimant in this action, I have personal knowledge of the matters discussed below and, if called as a

witness, I could competently testify to them. I was unable to file a timely response to the complaint in this
action for the reason(s): : .

1. 1 was mentally incompetent; I suffer from post traumatic stress disorder (PTSD) an cccupational disease,
major depression disorder, anxiety and irritable bowel syndrome with diarrhea (IBS-D), as a result of my

occupation effectively back dated to * October 21, 2013, the day of re orted disability and I was unable to work

in the Fire Service, all have been determined by Social Security Disability, as a matter of law, to be “Severe”

‘impairments (20 CFR 404, 1520(c)). ) and “The claimant also suffers from a variety of osteoarthritis, carpal
tunnel syndrome, sleep related breathing disorder, and migraine headaches, decided September 12, 2016, I have
suffered from Temporary Insanity. No limitations on time of notice or making claim apply as stated in “The
Act”, ‘ :

* In error I previously reported October 21, 2013, as my last day of work. Here now corrected, and stated as the
date of reported disability and unable to work any longer in the Fire Service

2.1have been and become Involuntarily Intoxicated by my prescription Medication regiment that is a result of-
my occupational disease/ilinesses/Injuries, which include: Depakote ER 500 mg, Prozac 20 mg, Ambien 10 mg,
Seroquel 300 mg, Ativan 1 mg, and others.

3. Due to my mental state caused in part by involuntary intoxication by use of a prescribed cocktail of
antipsychotic, sedative, anticonvulsant, Selective Serotonin Reuptake Inhibitors (SSRI) and other medications
for the treatment of my various conditions and my other psychiattic conditions, good grounds exist to allow me
to reinstate my claim. _

4. Due to the overwhelming stress brought on and endured in bringing this “No Fault” Claim I had to back away
from it and focus on my health and staying alive. My disease carries with it an amnesia like state brought about
by Neurocognitive disorders and Post Traumatic Stress Disorder newly diagnosed as an occupational disease
and, and I was unable at the time to recall or discuss key traumatic and critical incidents/events.

- 5. Please refer to my motions, verified complaints and new for 58’s submitted this Commission and defendants

6. I was not made aware until on or about December 2017, City was aware of Mold(Fungus) in Fire Stations
because a published article dated: Thursday, May 21* 2015, Showed two types: ASpergillus/Penicillium and
Chaetoraium”. The same mold determined in my Iab results 6/2013.

\

Wherefore, the undersigned respectfully request for these reasons briefly stated herein and based upon the law of
these cases, the imdersigned respectfully requested the within Motion For Relief to Alfer, Amend, Set Aside
Judgment, Oxdel; or Proceeding decided December 2, 2015, motion be granted.

I declare under penalty to perjury under the laws of the State of Souﬂi Carolina that the foregoing is true and
correct to the best of my knowledge .
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_Date: February 20, 2018

Terry H Capone

Pro Per Claimant
.130 Summerlea Drive
Columbia, SC 29203
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BEFORE THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

W.C.C. FILE NOS. 1322451, 1319203, 1420487

)

STATE OF SOUTH CAROLINA )

)

* COUNTY OF RICHLAND )

J

TERRY H CAPONE, )
Employee ) CERTIFICATE OF SERVICE

Pro Per Claimant,. - )

)

CITY OF COLUMBIA, )

- etal,, )

Employer (Self-Insured) )

Defendants. )

I certify that a copy of the Claimant’s Notice of Motion and Motion for Relief to
Alter, Amend , Set Aside Final Judgment, Order, or Proceeding decided December 2, 2015
Under Rule 60 (4) (B) and/or SC Code 1-23-380 Issued to Defendants in the Above-
Referenced Matters was served upon the Attorney For City of Columbia, et al. by placing a
copy of the same in the United States Mail, priority mail, certified return receipt requested,
restricted to addressee, postage pre-paid to the address shown below on this 20 day of
February, 2018: '

Deputy Attorney Dana M. Thye
Office of the City Attomey
Post Office Box 667

Columbia, SC 29202

Ce: via email: dmthye@columbiase.net

Terry H Capone
Pro Per Claimant '
130 Summerlea Drive
Columbia, SC 29203

February 20, 2018
Columbia, South Carolina



EXHIBIT F



Terry H. Capone,

City of Columbia,

BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NO. 1319203, 1322451, 1420487

Companion Property & Casualty Group,

)
)
Claimant, )
Vs, )
) MOTION ORDER
} ON CLAIMANT’S MOTION FOR RELIEF TO ALTER, .
) AMEND, SET ASIDE JUDGMENT ORDER OR
Employer, } PROCEEDING DECIDED DECEMBER 2, 2015 UNDER
} RULE 60(a)(b) AND/OR SC CODE 1-23-380 ISSUED
) TO DEFENDNATS IN THE ABOVE REFERENCED
) MATTERS  ~
Carrier, )
Defendants )

)

Served via U.S. Mail upon;

A Motion regarding the following issue{s) has been received.

—

X

—————

The follm\.ving disposition

Reasons:

Discovery or Subpoena

Appointment of guardian Ad Litem

Attorney's appearance before the Commission
Withdrawal of Representation Dana M. Thye, Esquire
Attorney's Fee

Terry Capone

Cynthia C. Dooley, Esquire

e o

Claim Pending Commission Review
Postpone
.  Adjourned the Scheduled Hearing
Self Insurance Privileges

Penalties and Interest
Third Party Practice

Other: Claimant’s Motion For Relief to Alter Amend, Set Aside Judgment -
Order or Proceeding Decided December 2, 2015 Under Rule 60(A} B)

And/or SC Code 1-23-380 Issued to Defendants in the
Referenced Matters.

has been made:
Set for Hearing

Granted

Have Attorneys brief the Issue

Columbia, South Carolina
< 0D J

A

52l

Tl

CERTIFICATE OF SERVICE

This Is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for sald parties; or if there [s an unrepresented
perty(ies), by depositing a copy hereof, postage paid in the United States mall, first class,
sddressed to the unrepresented party(las) snd to the attorney(s) for the represented
party(les).

By Deborah Hutto on March 27, 2018
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¢

. WCCHle #: 1322451-1319203-1420487
South Carolina Workers’ Compensation Commission

1333 Main Street, Suite 500 Carrier Rle #:
P.O. BOX 1715 , )
Columbla, SC 29202-1715 Carrler Code #:
. B03737:5675  yowew.woc.st,0ov Employer FEIN #: 57-6000229
[ - . — .
Clalmant's Name: ~ Temy H Capone SSN: © . Employer’s Name;  City of Columbia
Address: ' . Address: P.O. Box 147 :
Gty: Columbia . State: SC_ zp; 29203 " city: Columbia ) state: SC  zip; 29217
Home Phone: ) B Work Phone: Insurance Carrier: Companion TPA Services, LLC (800)922 1282
Preparer’s Name: _Tery H Capone Law Frm: N/A . Preparer’s Phone #;  (803) 622-6578
repre, .. "]

: _ REQUEST FOR COMMISSION REVIEW 20|3
Request for Commission Review by [¢] Claimant D Employer (check one) Date of Injury or Iliness: ML(WM’YM

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review Is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question
presented must contain a concise statement of one proposition of law or fact. Refer to evidence by title and exhibit number, Use
additional pages If necessary). : :

1.Did the commissioner error or abuse his discretion by denylng my motion to Alter, Amend, Sst Aside Final Judgment, Order or Procaeding .
Declded Daéembgr 2, 2015 Under Rute 60 (A) Oversights and Omissions? '

2. Did the commissioner errar or abuse his discretion by denying my motion to Alter, Amend, Set Aslde Final Judgment, Order or Proceeding

Decided December 2, 2015 Under Rule 60 (B) (1) Newly Discovered Evidence which by Due Diligence Could Not have Been Discovered
“In Time To Move For A New Trial Under Rule 59 (B)? : IR

3. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final Judgment, Order or Proceeding

Decided December 2, 2015 Under Rule 60 (B) (3) Fraud on the Court and That is Still Ongoing and states:Can the commisslqn(a)

entertain an independent action or relieve a party from judgment, ordev, or proceeding; or (B) set aside a Jjudgment for fraud on the court

Continued on next page (2) Attached ’

' (Check one) Oral argument [CJis is not requested. Appellant’s request for oral argument Is walved If not Indicated on this form.

Medlation

D Mediation Is requested by consent of the Partjes pursuant to Reg, 67-1803,

Questions regarding mediation may be submitted to mediationfwee sc.aoy.

I certify I have served this document pursuant to Reg, 67-211 by delivering a copy to SC Workers' Compensation Commission

address PO BOX 1715 Columbla SC 20202-1716 onthe 10th . dav of Agil . 2018
by certified mall personal service, :
é@ / Fire Battalion Chief-Retirad ' tcapone@liberty.edu B "4/10/2018

Preparer'’s b : Tite ) * Emall . Date -

Check this box If you are not represented by an attorney.

Questions about the use of this form should be directed to the Judicial Department at 803,737.5675 or gppeals@woc.sc.aov. If the daimant appeals and s not
represented by counsel, the Judicial Department will properly serve this form pursuant to Reg, 67-607 C. Pursuant to Reg. 67-205 and Reg, 701, the appeal must
be postmarked no later than 14 days from tha date of setvice of the Dedision and Order of msmﬁﬂwr along with the filing fee. Attach a Form 32,
If you are unable to pay the filing fee. Refer to Reg. 67-211 and Reg. 67-701 through 711,

WCCForm #30 . _ 30 APR 12 2018 REQUEST FOR COMMISSION REVIEW

Revised 7/13
JUDICIAL



. b
e O S et wo 1 M) #/ G s2us1 130205 26T -

TERRY HCAPONE = - April 10,2018

4. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under Rule 60 (B) (4) The Judgment is Void or by
~ where 1t acted in a manner inconsistent with Due Process of Law"

5.Did the commissioner error or abuse his dxscretlon by denymg my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under Rule 60 (B) (5) It is based on an earher
judgment that applying it prospectively is no longer equntable, Or

6. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under Rule 60 {B) (6) Any other reason that
justifies relief from operation of A judgment?; To include But not limited to (a) In The Interest of Justice and or
(b) Irregularities In agency Actions

AND/OR

7. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (A) in v:olatlon
of constitutional or statutory provisions?

8. Did the commnssxoner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Fmal
Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (B) in excess of
the statutory authority of the agency?

9. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (C) made upon
unlawful procedures?

10. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (D) affected by
other error of law?

11. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final
Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (E) clearly
erroneous in view of the reliable, probative, and substantial evidence on the whole records?

Or
12. Did the commissioner error or abuse his discretion by denying my motion to Alter, Amend, Set Aside Final

Judgment, Order or Proceeding Decided December 2, 2015 Under SC Code §1-23-380 (2013) (F) arbitrarily or
capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion?

All have been expanded upon in said motion.



. RULE OF LAW
S.C. Code Ann, § 42-9-30 (2015),

Although a claimant's degree of impairment is usually a question of fact for
the Commission, if all the evidence points to one conclusion or the Commission’s
findings "are based on surmise, speculation or conjecture, then the issue becomes
one of law for the court . . . ." Polk v. E.I. duPont de Nemours Co.,
250 8.C. 468,475,158 S.E.2d 765, 768 (1968) (citing Hines v. Pacific Mills,
214 8.C. 125, 131,51 S.E.2d 383, 385 (1949)); see also Randolph v. Fiske-Carter Constr, Co.,
2408.C, 182, 189, 125 S.E.2d 267, 270 (1962) (holding whete there is absolutely no
evidence to support the Commission’s findings, the question becomes a question oflaw).

To establish res Judlcata, the defendant must prove three elements: (1) identity of the parties; (2) identity of the
subject matter; and (3) adjudication of the issue in the former svit. Sealy v. Dodge, 289 S.C. 543, 347 S.E.2d
504 (1986); Rogers, 336 S.C. at 537, 520 S.E.2d at §17; Owenby v. Owens Corning Fiberglas, 313 §.C. :
181, 437 S.E.2d 130 (Ct. App. 1993). Even when the defendant mests all of the réquired elements, res judicata
will not be applied “where it will contravene other important public policies; the courts must weigh the
competmg public policies.” Johns v, Johns, 309 S C. 199, 203, 420 S.E.2d 856, 859 (Ct. App. 1992),

There are numerous exceptions to the application of res judicata and collateral estoppel. In Pye, this court
adopted the Restatement (Second) of Judgments section 28, which states:

Although an issue is actually litigated and determined by a valid and final judgment, and the determination is
essential to the judgment, relitigation of the issue in a subsequent action between the parties is not precluded in
“the following circumstances:

(1) The party against whom preclusion is sought could not, as a matter of law, have obtained review of the
judgment in the initial action; or

(2) The issue is one of law and (a) the two actions involve claims that are substannally unrelated, or (b) anew
determination is warranted in order to take account of an intervening change in the applicable legal context or
otherwise to-avoid inequitable administration of the laws; or

(3) A new detenmnatlon of the issue is warranted by differences in the quahty or extensiveness of the
‘procedures followed in the two courts or by factors relating to the allocation of jurisdiction between them; or

(4) The party against whom preclusxon is sought had a significantly heavier burden of persuasion with respect to
the issue in the initial action than in the subsequent dction; the burden has shifted to his adversary; or the
adversary has a significantly heavier burden than he had in the first acuon, or

(5) There is a clear and convmcmg need for a new detenmnatlon of the issue (a} because of the potential
adverse impact of the determination on the public interest or the interests of persons not themselves parties in
the initial action, (b) because it was not sufficiently foreseeable at the time of the initial action that the issue
would arise in the context of a subsequent action, or (c) because the party sought to be precluded, as a result of '
the conduct of his adversary or other special circumstances, did not have an adequate opportunity or incentive to
obtain a full and fair adj udicaﬁon in the initial action.

Pye, 325 S.C. at 437-38, 480 S.E.2d at 460-61.



In Beall v. Doe, this court adopted section 29 of the Restatement (Second).of Judgments:

A party precluded from relitigating an issue with an opposing party, in accordance with §§ 27 and 28, is also
prectuded from doing so with another person unless the fact that he lacked full and fair opportunity to litigate
the issue in the first action or other circumstances justify affording him an opportunity to relitigate the issue.
The circumstances to which considerations should be given include those enumerated in § 28 and also whether:

(1) Treating the issues as concluslvely determined would be mcompatlble with an applicable scheme of
administering the remedies in the actions involved;

(2) The forum in the second action affords the party against whom preclusion is asserted procedural
opportunities in the presentation and determination of the issue that were not available in the first action and
could likely result in the issue being differently determined;

3) The person seeking to invoke favorable preclusion, or to avoid unfavorable preclusion, could have effected
joinder in the first action between himself and his present adversary;

(4) The detennmatxon relied on as precluswe was itself inconsistent with another determination of the same
issue;

(5) The prior determination may have been affected by relationships among the partics to the first action that are
not present in the subsequent action, or apparently was based on a compromise verdict or finding;

(6) Treating the issue as conclusively determined may complicate determination of i issues in the subsequent
action or prejudice the mterests of another party thereto;

(7) The issue is one of law and treating it as conclusively determined would inappropriately foreclose
opportunity for obtaining reconsideration of the legal rule upon which it was based;

(8) Other compelling circumstances make it appropriate that the party be permitted to relitigate the issue.

Beall, 281 S.C. at 371, 315 S.E.2d at 190-91.

The doctrines of collateral estoppel and res judicata exist to “reduce litigation and conserve the resources of the -
court and litigants and it is based upon the notion that it is unfair to permit a party to relitigate an issue that has
already been decided.” State v. Bacote, 331 S.C. 328, 331, 503 S.E.2d 161, 163 (1998). Even when the
elements of res judicata and collateral estoppel have been met, they will not be rigidly or mechanically applied,
and the application of the doctrines may be precluded where unfairness or injustice results, or public policy
requires it. Id.; Carrigg v. Cannon, 347 8.C. 75, 552 8.E.2d 767 (Ct. App. 2001). “Thus application of res
judicata will not be applied where it will contravene other important public policies; the courts must weigh the
competing public policies.” Johns v. Johns, 309 S.C. 199, 203, 420 S.E.2d 856, 859 (Ct. App. 1992). We
recognize that there have been instances when collateral estoppel or res judicata have not been invoked for
countervailing public policy concerns. See Bacote, 331 S.C. at 331, 503 S.E.2d at 163 (declining to give
collateral estoppel effect to proceedings which occur during an admmlsttatnve hearing for a driver’s license
revocation); Shelton v. Oscar Mayer Foods Corp., 325 S.C. 248, 481 S.E.2d 706 (1997) (finding that giving
administrative hearings held in front of the Employment Security Commission collateral estoppel effect would |,
frustrate the purposes of the Employment Security Commission); Johns, 309 S.C, at 203, 420 S.E.2d at 859
(refusing to apply a consent order entered by the family court finding husband and wife married at common law
because giving the order collateral estoppel effect would violate the State’s policy finding bigamous marriages
void as mandated by statute).



An exception exists to the apphcatlon of res Judlcata where the original judgment was obtained through the use
of fraud. Heiser v. Woodruff; 327 U.S. 726, 66 S.Ct. 853, 90 L.Ed. 970 (1946); see also Montalvo v. Banco
Comercial de Mayaguez (In re Montalvo), 157 B.R. 510 (D.P.R.1993). However, if the fraud at issue was the
subject of litigation in a previous suit, such a suit itself has preclusive or res judicata effect. Heiser, 327 U.S, at
736, 66 S.Ct. at 857-58

There is, however, an exception to the application of res judicata which is relevant to this case in which there is
an alleged fraud underlying the original state court proceeding. It has long been recognized that a judgment
attained with the aid of fraud does not deserve the deference normally given a case by other courts, In fact, a
party may collaterally attack a previous judgment by proving that the previous decision arose from fraud, In a
relatively recent bankruptcy case, the creditor contended "that the doctrine of res judicata bars the debtor from
collaterally attacking the state court judgment[,] . . .," but the bankruptcy court concluded that "[t]he only
restrictions on res judicata are [just] that[:] a party may collaterally attack a judgment to show it was obtained
by fraud or collusion of the parties. . .." In re Bloomer, 32 B.R. 25, 26 (Bankr.W.D.Mich. 1983). The Supreme
Court explored this interesting res judzcata question in a bankruptcy context and concluded that a state court
decision obtained through fraud does not have a preclusive effect, and the bankruptcy court has the ability if not
the duty to examine evidence of fraud brought to its attention: ‘
Undoubtedly, since the Bankruptcy Act authorizes a proof of a claim based on a judgment, such a proof may be
assailed in the bankruptcy court on the ground that the purported judgment is not a judgment because of want of
jurisdiction of the court which rendered it over the persons of the parties or the subject matter of the suit, or
because it was procured by fraud of a party. : :

Heiser v. Woodruff, 327 U.S. 726, 736, 66 S. Ct. 853, 858, 90 L. Ed. 970 (1946) (emphasis added).P)Cf United
States v. Boch Oldsmobile, Inc., 909 F.2d 657, 660 (1st Cir. 1990); see also In re Giorgio, 81 B.R. 766, 774
(D.R.1.1988); In re KDI Corp., 14 B.R, 350, 353 (Bankr.S.D.Ohio 1981),

"Injury By Accident Arising Out of and in the Course of the Employment"

“In order to be entitled to workers' compensation benefits, the employee must show he

or she sustained an ‘injury by accident arising out of and in the course of the

employment." Owings v. Anderson County Sheriff's Dep't, 315 S.C. 297, 299, 433 S.E.2d

869, 871 (1993); S.C.Code Ann. § 42-1-160 (Supp. 1996). See also Doe v. South Carolina State Hosp., 285 S.C.
183, 328 S.E.2d 652 (Ct.App.1985) (three criteria for deteumnmg whether injury is compensable are (l)
accident; (2) arising out of employment; and (3) arising in the course of employment).

"Injury By Accident”

The question of whether a claimant sustained an "1n_|ury by acmdent" within the South
Carolina Workers' Compensation Act is a question of law. Creech v. Ducane Co., 320
S.C. 559, 467 S.E.2d 114 (Ct.App.1995). The Court of Appeals *544 may review whether
the Commission's determination is affected by an error of law, Id.; 8.C.Code Ann, § 1~
23-380(A)(6) (Supp.1996).

"Arising Out Of" |

An accident "arises out of the employment when it arises because of it, as when the
employment is a contributing proximate cause. Fowler v. Abbott Motor Co., 236 S.C.
226, 113 S.E.2d 737 (1960). See also Beam v. State Workmen's Compensation Fund, 261
S.C. 327, 200 S.E.2d 83 (1973) (accident "arises out of employment when employment is
contributing proximate cause). The phrase "arising out of in the Workers' Compensation
Act refers to the origin of the cause of the accident. Loges v. Mack Trucks, Inc., 308 S.C.
134, 4I7SE2d 538 (1992) _ :



In Douglas v, Spartan Mills, Startex Div., 245 S.C, 265, 140 S.E.2d 173 (1965), our
Supreme Court discussed the "arising out of" requirement:

*545 "It (the injury) arises "out of the employment, when there is apparent to the

_ rational mind upon consideration of all the circumstances;-acausal conrection between
the conditions under which the work is required to be performed and the resulting
injury. Under this test, if the injury can be seen to have followed as a natural incident of
the work and to have been contemplated by a reasonable person familiar with the whole
situation as a result of the exposure occasioned by the nature of the employment, then it
arises "out of the employment, But it excludes an injury which cannot fairly be traced to
the employment as a contributing proximate cause and which comes from a hazard to
which the workmen would have been equally exposed apart from the employment. The
causative danger must be peculiar to the work and not common to-the neighborhood. it
must be incidental to the character of the business and not independent of the relation
of master and servant. It need not have been foreseen or expected, but after the event it
must appear to have had its origin in a risk connected with the employment, and to have
flowed from that source as a rational consequence.” '

Douglas, 245 S.C. at 269, 140 S.E.2d at 175 (citations omitted). A

The question of whether an ac¢ident arises out of and is in the course and scope of
employment is largely a question of fact for the Full Commission. Wright v. Bi-Lo, Inc.,
314 8.C. 152, 442 S.E.2d 186 (Ct.App.1994). However, where the facts are undisputed,
the question of whether an accident is compensable is a question of law, Jordan v, Dixie
Chevrolet, Inc., 218 S.C. 73, 61 S.E.2d 654 (1950).

"In the Course of the Employment” :

The phrase "in the course of the employment,” as needed for a claimant to be entitled to
Workers' Compensation benefits, refers to the'time, place, and circumstances under
which the accident occurred. Owings v. Anderson County Sheriffs Dep't, 315 S.C. 297,
433 S.E.2d 869 (1993); Loges v, Mack Trucks, Inc., 308 8.C. 134,417 8.E.2d 538 (1992).
An injury arises "in the course of employment within the meaning of the Workers'
Compensation Act when it occurs within the period of the employment at a place where
the employee reasonably may be in the performance of his duties, and while *546 ke is
fulfilling those duties, or engaged in doing something incidental thereto. Fowler v.
Abbott Motor Co., 236 S.C. 226, 113 S.E.2d 737 (1960); Schrader v. Monarch Mills, 215
S.C. 357, 55 S.E.2d 285 (1949).

Question of Law :

Under Workers' Compensation law the decision of the Commission must be vacated if
substantial rights of the claimant have been prejudiced because the administrative
findings are clearly erroneous in view of the substantial evidence on the record as a
whole. South Carolina Code Ann. § 1-23-380(A)(6) (Supp.1996) mandates a reversal if
the decision of the administrative agency is clearly erroneous in view of the substantial
evidence on the whole record.

548 In Mullinax v. Winn-Dixie Stores, Inc., 31'8 S.C. 431, 458 S.E.2d 76 (Ct.App.1995),
Judge Connor penned an excellent analysis of Workers' Compensation law in regard to |
aggravation of a pre-existing condition, This Court explained:

Our courts ha\}e clearly held thc natural cbnseque,nces flowing from a compensable
injury, absent an independent intervening cause, are compensable. Whitfield v, Daniel
Constr. Co., 226 S.C. 37, 83 S.E.2d 460 (1954). Morcover, the great weight of authority



)

holds the aggravation of the primary injury by medical or surgical treatment is
compensable. Id. at 41, 83 S.E.2d at 462; Arthur Larson, The Law of Workmen's
Compensation §.13 21(a) ( 1994) Additionally, new injuries resulting indirectly from
treatment for the original injury are also compensable. Id. Likewise, a work-related
accident which aggravates or accelerates a pre-existing condition, infirmity, or disease is
also compensable, Brown v, R.L, Jordan Qi! Co., 291 S.C, 272, 353 S.E.2d 280 (1987);
Sturkie v. Ballenger Corp., 268 S.C, 536, 235 S.E.2d 120 (1977); Glover v. Columbia .
Hospital of Richland County, 236 S.C. 410, 114 S.E.2d 565 (1960) (a quiescent weakened, but not disabling
condition accidentally aggravated, accelerated, or activated,

with resulting dlsablhty, is compensable); Arthur B. Custy, The Law of Workmen' 5
Compensation in South Carolina § 9.1 (1977). A condition is compensable unless it is
due solely to the natural progression of a pre-existing condition. Id. It is no defense that
the accident, standing alone, would not have caused the claimant's condition, because

the employer takes the employee as it finds him or her. Brown v. R. L. Jordan, 291 S.C. at
275,353 S.E.2d at 282. According to Professor Custy: [A]ggravation of a pre-existing .
condition is compensable where disability is continued for a longer time, even though no
disability would normally have resulted from the injury alone, or even if the aggravation
would have caused no injury to an employee who was not afflicted with the condition.
Arthur B. Custy, The Law of Workmen's Compensation in South Carolina § 9.1 (1977);
accord Green v, Bennettsville, 197 S.C. 313, 15 S.E.2d 334 (1941). *549 Finally,
circumstantial evidence may be used to prove causation. Glover v. Rhett Jackson Co.,
274 S.C. 644,267 S.E.2d 77 (1980). "The causal sequence ... may be more indirect or
complex, but as long as the causal connection is in fact present the compensability of the
subsequent condition is beyond question." Arthur Larson, The Law of Workmen's
Compensation § 13.1 l(b) (1994). Where the evidence is susceptible of but one reasonable
inference, the question is one of law for the court rather than one of fact for the
Comrmssmn Glover v. Rhett Jackson Co.

Mullinax, 318 8.C. at 436-37, 458 S.E.2d at 79-80.

Pre-existing disease or infirmity of the employee does not disqualify a claim under the
"arising out of requirement if the employment aggravated, accelerated, or combined
with the disease or infirmity to produce the disability for which compensation is sought.
Glover v. Columbia Hosp., 236 S.C. 410, 114 $.E.2d 565 (1960). When a pre-existing
condition or disease is accelerated or aggravated by injury or accident "arising out of
and in the course of the employment," the resulting disability is a compensable injury.
Brown v, R.L. Jordan Oil Co., 291 S.C. 272, 353 S.E.2d 280 (1987); Arnold v. Benjamin
- Booth Co., 257 S.C. 337, 185 S.E.2d 830 (1971). See also Sturkie v. Ballenger Corp., 268
S.C. 536, 235 S.E.2d 120 (1977) (exacerbation of pre-existing disease or injury arising
out of or in course of employment is compensable); Hiers v. Brunson Constr. Co., 221
§.C.212,70 S.E.2d 211 (1952) (if there is subsisting condition of illness or mcapaclty or
phys1cal disability which is caused, increased, or accelerated by some act or event -
coming by chance or happening fortuitously, then rcqmsne quality or condition of i mjury
will exist so as to make it accidental),

The right of a claimant to compensation for aggravation of a pre-existing condition
arises only where there is a dormant condition which has produced no disability but
which becomes disabling by reason of the aggravating injury. Hines v. Pacific Mills, 214
S.C. 125, 51 S.E.2d 383 (1949). A determination of whether a claimant's condition was
accelerated or aggravated by an accidental injury is a factual matter for the Commission.
Brown, supra. *550



Sections 15-3-40. Exceptions as to person under disability.- {/'a person entitled 10 bring an action mentioned i in
Article 5 of this chapter or an action under Chapter 78 of this title, except for a penalty or forfeiture or aguinst
u sheriff or other officer for an escape. is at the time the cause of action acer ued cither:

(1) within the age of ¢ ghlecn years: or

(2) insane:

the time of the dnabzlu; is not a part of the time limited for the commencement of the action, except that the
period ithin which the action must be brought cannot be e\lended

(u) more than five years IJ) any such disability. excepl infancy: nor
(b) in any case longer than one year affer the disability ceases.
SECTION 13-3-60. Effect of nyo_or more disahilities,

When two or-more disabilities shall coexist at the time the right of action ac crues the limitation shall not attach
unltil they dll be removed.

Section 15-3-50 stablhtv must exist when right accrued.- “No person shall avail himself of a disability unless it
existed when his right of action accrued. :

SECTION 42-15-50. Limitation of time on notice or claim of mentally incompetent person or minor.

No limitation of time provided in this title for the giving of notice or making claim under this title shall run against
any person who is mentally incompetent or a minor dependent as long as he has no guardian, trustee or committee,
HISTORY: 1962 Code Section 72-304; 1952 Code Section 72-304; 1942 Code Section. 7035-52; 1936 (39) 1231.

N.C. Gen. Stat. §35A~1101(7), defines a mentally incompetent individual as;”{A]n Adult or emancipated minor
who lacks sufficient capacity to manage the adult’s own affairs or to communicate important decisions concerning
the adult’s person, family, or property whether the lack of capacity is due to mental illness, mental retardation,
epilepsy, cerebral palsy, autism, inebriety, senility, disease, injury, or similar causes of conditions.”

A judgment may not be rendered in violation of constitutional protections. The validity of a judgment may be
affected by a failure to give the constitutionality required due process notice and an opportunity to be heard, Earle
v. McVeigh, 91 US 503, 23 L Ed 398. See also Restatements, Judgments 4(b) Prather v Loyd, 86Idaho 45, 382
P2d 910.

The limitations inherent in the requirements of due process and equal protection of the law extend to judicial as well
as political branches of government, so that a judgment may not be rendered in violation of those constitutional
hmltatlons and guarantees. Hanson v Denckia, 357 US 235 2L Ed 1283, 78 S Ct 1228.

SCRCP.(emphams in original) fraud, mlsrepresentatlon, or other misconduct of an adverse party (In South
Carolina, extrinsic fraud is the only type of fraud for which relief may be granted) Raby const,, L.L.P., 358
- 8.C 4t 20, 594 S.E.2d at 483; Jamison v. Ford Motor Co., 373 S.C. 248, 273, 644 S.E.2d 755, 768 (Ct. App.

2007). Extrinsic fraud is “fraud that induces a person not to present a case or deprives.a person of the opportunity to
be heard.” Hilton Head ctr. Of 8.C. v. Public Serv. Comm.,294 §.C. 9, 11, 362 S.E.2d 176, 177 (1987). “Relief is
granted for extrinsic fraud on the theory that because the fraud prevented a party from fully exhibiting and trying
his case, there has never been a real contest before the court on the subject matter of the action.” Id. The essential
distinction between intrinsic and extrinsic fraud for purposes of relief from judgment is the ability to discover the
fraud. Ray v. Ray, 374 S.C. 79, 84, 647 S.E.2d 237, 239 (2007); (4) The judgment is void (stating a court may
relieve a party from a final judgment if the judgment is void). “A void judgment is one that, from its inception,




is a complete nullity and is without legal effect and must be distinguished from one which is merely voxdable i
Thomas & Howard Co., 318 S.C. at 291, 457 S.E.2d at 343 (1995) (citation emitted),

Real Property- Area of Law Actlon based upon defective or unsafe condition of improvement to real property
Statues: 15-3 640  15-3-670

(8) years (statue establishes an outside limitation of 8 years after substantial completibn of the improvement during
which normal statutes of limitation continue to run) (leltatlon period may not be asserted by (1) defendant in
personal i mjury or wrongful death action

Who was in possession of property and knew or should have known of defect; (2) defendant who engaged in fraud,
gross negligence, or reckless misconduct in connection with the improvements or who concealed any cause of
action; (3) defendants in personal injury or wrongful death action (a) if the injury, by its nature, was not _
discoverable in the exercise of reasonable diligence at the time of its occurrence, and (b) the injury was the result of
exposure to a toxic or other harmful substance overtime, instead of the result of a sudden and fortuitous trauma

A
The concept of “interest of justice” is not limited to any particular litigant or a pro se litigant, but rather must
encompass a sense of overall justice in the case. The application of this standard requires the Commission to
consider not only the interest of all parties, but the goals and objectives of the Workers’ Compensation Act, and
integrity of the adjudicatory process before the Commission. Implicit in the requirement of justice is that no rule of
the Industrial Commission may compel a result incompatible with the fundamental rights of any party. See Handy
v.PPG Indus., 154 N.C. App. 311, 571 S.E.2d 853 (2002) (emphasizing the importance of neutrality and
impartiality of any tribunal in maintaining the integrity of our judicial and quasi-judicial processes).

!

ARTICLE 2 GENERAL 67-201. Application of Regulations, A. These regulations are entitled to a liberal
construction in the furtherance of the purpose for which the South Carolina Workers* Compensation Law is
intended. B. In doubtful cases, the application of these regulations shall be in favor of the injured employee

67-707. Additional and Newly Discovered Evidence. A. When additional evidence is necessary for the completion
of the record in a case on review the Commission may, in its discretion, order such evidence taken before a - '
_ Commissioner, B, When a party seeks to introduce new evidence into the record on a case on review, the party shall
file a motion and affidavit with the Commission’s Judicial Department C. The moving party must establish the new
evidence is of the same nature and character required for granting a new trial and show: (1) The evidence sought to
be introduced is not evidence of a cumulative or impeaching character but would likely have produced a different
result had the evidence been procurable at the first hearing; and (2) The evidence was not known to the moving
party at the time of the first hearing, by reasonable diligence the new evidence could not have been secured, and the
~ discovery of the new evidence is being brought to the attention of the Commission immediately upon its discovery.
() File the motion and affidavit with proof of service as soon as the new evidence is discovered. The motion and
affidavit may be filed with the Form 30. (b) Serve the opposing party pursuant to R.67-215. (c) Oral argument will
not be heard on the motion. The Commission will act upon the motion and issue an order before the review hearing
is held. (d) If the Commission grants the motion, the review hearing is stayed. The case will be remanded to the
original Hearing Commissioner who may, unless otherwise provided, reconvene the hearing or admit the deposition
of a witness into the record. (¢) The original Hearing Commissioner will issue his or her findings and



recommendations in the form of an order to the Commission and the parties. (f) Upon the receipt of the
Commissioner’s order, the Judicial Department will reset the case on the review hearing docket. (g) If the
Commission denies the motion, the case may remain on the review hearing docket unless otherwise provided.
HISTORY: Amended by State Register Volume 21, Issue No. 4, eff April 25, 1997.

PROVISIONS UNDER THE CONTRACT
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The General Assembly enacted the Act in 1929 to both “DrAVite SuAR AT S UTe oM DE R At onte el Aot
s T R s AR

S Or protracted A iigationar SAIER empioyers.” E.g.,

Rorie v. Holly Farms, 306 N.C. 706, 709, 295 S.E.2d 458, 460(1982)

The philosophy which supports the Work[ers’] Compensation Act is “that the wear
and tear of human beings in modern industry should be charged to the industry,
just as the wear and tear of machinery has always been charged. And while such
compensation is presumably charged to industry, and consequently to the
Employer or Owner of the industry, eventually it becomes a part of the fair money
cost of the industrial product, to be paid for by the general public patronizing such
products.”

Vause v. Equipment Co., 233 N.C. 88, 92, 63 S.E. 2d 173,176 (1951) (quoting Cox v. Kansas City
_Reﬁmng Co., 108 Kan, 320’ 195 P, 863 (_1921)), see also Barber v, Minges, 223 N.C. 213, 216, 25

A, Av
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The basic operatmg prmclp]e of the Act is that an employee is automaticaliy-entitied to certain benefits
whenever he suffers either person injury by accident occurring in the course of employment and arising out of
it, or incurs an occupational disease. Those benefits include both wages based on disability and medical

compensation. “Medical compensation” includes hospital services “as may reasonably be required to effecta
cure or give relief and for such additional time as, in the judgment of the Commission, will lessen the period of
disability.” N.C.G.S. § 97-2 (19)(1991). “Medical compensation shall be provided by the employer”. N.C.G.S.
§ 97-25 (1991). Medical compensation may be ordered by the Commission if not provided by the employer. /d.
The pecuniary liability of the employer therefore “shall limited to such charges as prevail in the same
community for similar treatment of injured person of a like standard of living when such treatment is paid for
by the injured person.” N.C.G.S. §97-26 (1991). “[C]harges of hospitals for medical compensation...shall be
subject to approval of the Commission.”N.C.G.S. §97-90(a)(1991). The General Assembly created the
Industrial Commission see N.C.G.S. §97-77, to administer the provisions of the Act, Hanks v. Utilities Co., 210
N.C.312, 319, 186 S.E. 252, 257 (1936), and authorized the Commission to “make rules, not inconsistent with
[the Act], for carrying out the provisions [thereof]. “N.C.G.S. § 97-80(a) (1991).

Concerns about the rising cost of medical compensation is valid, charges not paid by the employer (as self-
insurer or by the insurance carrier) are spread to other patents, or in the case of state or federal careers, to the
general taxpaying public. See Dellinger at 12.13, Such a result conflicts with the primary purpose of the Act,
i.e., allocating the cost of work-related injuries first to the industry and ultimately to the consumer of the
industry’s products. See, e.g., Vause v. Equipment Co., 233 N.C. at 92, 63 S.E.2d at 176; Barber v Minges, 223
N.C. at 216.8.E.2d at 839. Indeed, such allocation of cost to the employer is fundamental to the American
compensation system, “largely private in structure, being a matter between employers, insurance carriers, and



employees,” and distinguishes it from the “typical [European] ‘socialistic’ schemes”in which the government
becomes the central figure.” 1 Arthur Larson, The Law of Workmen’s Compensation § 3.10, at 1-15(1993).

Unlike pure social-insurance plans, the American compensatlon system does not place the cost on the “public”
as such, but on a particular class of consumers, and thus retains a relation between the hazardousness of
particular industries and the cost of the system to that industry and consumers of its product.

««.[Thus,][i]n the United States it is more precise to say that the consumer of a particular product ultlmately
pays the cost of compensation protection for the workers engaged in is manufacture. Id.§ 3.20, at 1- 16

The South Carolina Workers’ Compensation Act requires that, to be compensable, an injury by accldent must be
~one ‘arising out of and in the course of employment.” Osteen V. Greenville Caty. Sch. Dist., 333 S.C. 43, 49, 508
S.E.2d 21, 24 (1998); see also S.C. Code Ann. §42-1- -160(A) (Supp.2010), “[A]il occupational dlseases are treated

as mjunes by accident.’” State Workers’ Comp. Fund v. S.C. Second Injury Fund, 310 S.C. 187, 189, 426 S.E.2d
112, 113 (Ct. App. 1992), rev’d on other grounds by State Workers’ Comp. Fund v.8.C. Second Injury Fund, 313

S.C. 536, 443 S.E.2d 546 (1994)
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| AM AN AMERICAN AIRMAN.,
MY MISSION ISTO FLY. FIGHT. AND WIN,
1 AM FAITHFULTO A PROUD HERITAGE,
ATRADITION OF HONOR, -, *
"ANDA LLG/\CY OF VALOR,

%l TAM AN AMER!O\N AIRMAN R
UARDIAN OF FREEDOM AND JUSTICE.
' MY NATION'S SWORD AND SHIELD.

ITS SENTRY AND AVENGER,
| DEFEND My COUNTPY\ H MYLIFE,

" 1AM AN. AMLR]CAN Al RM/\N
WINGMAN, LEADER WARRIOR.
I WILL NEVER LEAVE AN AIRMAN BEHIND,
I WILL NEVER FALTER,

AND I WILLNOT FAIL
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EXHIBIT H



SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
JUDICIAL CONFERENCE DECISION AND ORDER

Terry Capone v City of Columbia

SCWCC: 1322451, 1319203, 1420487
. Commissioner; Wilkerson

This matter was heard before the South Carolina Workers' Compensation Full Commission in Judiefal
Canference. The Commiasioners considered the matter and ordered the matter handled in the following manner:

IT IS, THEREFORE, ORDERED the pending appeal of the Administrative Order of the Commission dated

March 27,2018, is hereby;
_K‘%;misaed as Interlocutory. - Set for Oral Argament,
IT IS, THEREFORE, ORDRRED the pending motion be, ang hereby is;

Granted, —Denied, Dismissed w——Set for Hearing,
BEFORE THE; ,

Hearing Comm. ey UTisdlctional Comm, o Full Commigsion,

IT IS, THEREFORE, ORDERED this matter be, and hereby is; remanded to take such action and enter an
Ocder consistent with the Court's directive,

" Remand to Panel as indlcated below, :
e Barden James e _Taylor

e BECK ' e Rache — o Wilkerson
McCaskill

e Remand for Order consistent with the Orderof the Court.

Remand to the Hearlng Commissioner., .
o Remand to the Jurisdictioral Commissioner.

— er;

———w Remand; «~—En Bsne Oral Argument,

AND IT IS SO ORDERED.

Columbia, South Carolina
% 2 ; 7 ey

CONCURRING: NOT PARTICIPATING: DISSENTING:
Commissioner Susan S. Barden .
Commissioner Melody James
Commissioner Aisha Taylor
Commissioner Avary Wilkerson
Commissloner Mithael Campbell
Commissioner Gene McCaskill

CERTIFICATE OF SERVICE

THIS 18 TO CERYIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORDER
IN THE ABOVE ENTITLED ACTION UPON ALL PARTIES ELECTRONICALLY OR BY
DEPOSITING A COPYHEREOF, POSTAGR.PAID, IN THE UNTTED STATES MAIL,

This day of 4014,
By

i
1]

SCWCC Judicial Dopartsncnt




EXHIBIT I



APPELLANT PANEL
DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
S.C. W.C.C. FILE NOS. 1319203, 1322451, 1420487
'f‘erry Capone, Employee,
Claimant / Appellant
. V.
City of Columbia, Employer,
- And
Companion Property & Casualty TPA

Defendants / Respondents.

Appellate Panel Review held in Columbia,

- South Carolina on October 22, 2018 per

Notices timely and properly served on all
parties of interest.

Appellate Panel Decision and Order filed

Mawnein ! , 2019.

AGRUMENTS BRIEFED BY:

Terry Capone, pro se Claimant, of Columbia, South Carolina
for Claimant / Appellant

Cynthia C. Dooley, Esquire, Columbia, South Carolina,
for Defendants / Respondents.

TPGL 9057796v1
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i _Facts Conclus1ons of Law and Order

STATEMENT OF THE CASE
The part1es were heard by Commlssmner Avery W1lkerson, Jr 5 Hearmg
Comm1ss1oner in Columbla South Carohna on February 21 2018

On March 27 2018 Commxssmner W11kerson Jr 1ssued the followmg’

'Stlpulatlons, APA subm1ss1ons, Statement of Case, Ev1dence of Case, Fmdmgs of _

P

STIPULATIONS

‘At the call of the case, the part1es stxpulated that the South Carolma -

' Workers Compensatmn Comm1ssron had Junsdlctxon in tlus ‘case. and that venue'

~was proper in Rlchland .County-.‘ 'Clalmant brought three separate claun_s and all

have been adjudicated.
-Claimant filed without couhsel_ and was. previously properly advised of his

right ‘to counsel. 'Claim'a'pt knoWlngl& and voluntarily waived ‘his right to ‘counsel |

h

and proceeded Pro Se. |

The Claimaht seeks 'f'ben'eﬁts "uhde’r ' the, 'Sov;it-h- 'C'aroliha "‘~Worker"s"
Compensatmn Act based upon alleged mJurles occurrmg ond une 24, 2014. wherem .
he mJured h1s toe (WCC F1le No 1420487) on October 12, 2013 in wh1ch he re-
1nJured his bllateral handslwrlsts (WCC F1le No 1319203) and on November 7 '

2013 .(W CC F11e No 1322451) where he alleges an aggravatlon of a psychologxcal

-mJury, all wh1le' in the employ of the Employer/Def"endants. Therefore_, _the Soqth |

Carolina . Workers' Compensation Commission has jurisdiction of these cases.’

. o,



P
e,

"W1thout Objectlon and w1th the exceptmn of any self servmg statem.ents or =

o 'unstlpulated medlcal reports, the Comnussmn 8 ﬁle was made a part of the record

[ P
3.

§TATEMENT OF THE QASE

. s .

'I‘h1s matter was rev1ewed by the under51gned followmg the ﬁhng of three ) :.' .

| C "Forms 50 by the Clalmant Pro Se one m WCC F11e No 1322451 wrth a -
| ..correspondmg date of acmdent of November 7 2013 one in. WCC F11e No. 1319203 -
E 'w1th a correspondmg date of acc1dent 1n October 12 2013 and one in WCC Flle No

- .1420487 w1th a: correspondmg date of acc1dent in J une 24 2014

Claxmant s clalms for Workers Compensat1on beneﬁts for 1n3ur1es ansmg out ,

“of and in the course of hlS employment on or about November 2013 to J une 2014 to .
. . £
_ his hand toe; and psychology were heard on August 21 2015 These cases were

.fully and ﬁnally adJudlcated by a Decxslon and Order by Commlssmner McCasklll
" dated December 2, 2015 Th1s Order was not t1mely appealed and there was no '
' medlcal ev1dence to, support a then ex1st1ng mental condmon that would have
‘ proh1b1ted the Clannant from ﬁhng an appeal Therefore th1s Order 1s the law of e
- the case. | -.:’_ | | ,. .

' Clalmant has now ﬁled Forms 50.01.1 the above referenced clalms | requestmg
'_,..; Hearmg to determme 1ssues that have already been dec1ded by the Commlssxon o
Defendant has argued that all three cases have been adjudlcated ina full and ﬁnal '
hearmg on August 21 2015 and smce no tlmely appeal was ﬁled res Judlcata

.o

' lshould a_pply_. by



- FINDINGS OF FACT

i

".1. _ Aftet a rerlew of the pleadmgs, the’ pnor Decxsxon and Order, and the co.mplete' record I
- makc the followmg F mdlngs of Fact
"2, Cla1mant alleged anunes occurred on Jd une 24 2014 wherein he 1n]ured 'his
:toe (W CC. F11e No.’ 1420487), on October 12 2013 in Whlch he re- m;ured h1s'
bllateral hands/wnsts (W CC Flle No 1319203) and on November 7 2013 '
| (W CC F11e No 1322451), where he alleges an aggravatmn of a psychologmal
injury, all whﬂe in the employ of the Employer/Defendants
"3,. On August 21, 2015 a full and ﬁnal hearmg was adjudlcated on the merits of
| the case and a Decision and ‘Order . was filed December 2 2015 by
: Commxssmner Gene McCasklll ﬁt’ldmg that the ‘Glalmant is not eutrtled- to
. any add1t1ona1 beneﬁts for these claxms undei the Act |
. 4.. - Clalmant acknowledges that he did not appeal the Decision and Order and 1
~ find no medlcal ev1dence to suggest that the Clalmant had a then exxstlng
mental cond1t10n whxch prohlblted hlm’ﬁ'om ﬁhng a t1mely appeal
5 ) As such I find that fes Jud1cata apphes and the Dec1s10n and Order filed on
. December 2 2015 by Comm1ss1oner Gene McCask1ll stands on the final"

' adjudlcatlon on the ments of thls case. B f

. RQLE (0) 0 LAW

-

c 1. “ " This matter is governed by South Carolma Workers Compensatlon Act

and accordmg to the Act, an apphcatmn for review has to be made w1thm fourteen -

: ,-_'days from the date when the not1ce of the award shall be glven S C Code Ann. §42- -
S : 4 - .



. A

'.17 50 Accordmg to Wally v' C. Y Thomasort, ’If no anphcatlon made for rev1ew of
~the heanng comm1ss1oner s ayrard that award becomes effectlve as the award of the'
| '.:Commlssxon Wally Vi C Y Thomason Co Et Al 232 SC 153 101 S E 2d 286-2',
L ?‘(1957) e | L
" 2. g Res Judrcata bars s‘ub‘seq.uent actrons by the same nartxes.‘whenlthei
_ -clauns arise out of the same transactmn or occurrence that was the subject of a pr1or. '
actlon betvwleen those partres Judy v Judy, 393 S C 160 172 712 S E 2d, 414"; '
'(2011) Under the doctrme of res Jud1cata, a ht1gant is barred from ralsmg any ‘.
:..1ssues th.ch were.adjudrcated in the former su1t and any 1ssues wh1ch-m1ght have.'.
been raxsed m-_the_"forna sult. ID o 5 | L ‘ | | T L
IT IS ORDERED that the Clalmant’s Forms 50 Requests for Heanngs in the.
. 'above referenced clarms are DENIED and DISMISSED WITH PREJUDICE on the

. grounds of res ]udlcata

IT IS ORDERED that the further pleadmgs ﬁled by the Cla1mant agamst o

Defendants subsequent to the date thls Decrsron and Order becomes the law of the L |

. & . 1
- case shall be rev1ewed by the Jur1sdlctlona1 Commrssmner and shall be . -

" admlmstratwely d1smtssed 1f they relate to the subJect matter already decrded by'.. .
..the ﬁnal dec1s1ons of the Commlssmn c1ted above '-'_i:' .
ITIS. ORDERED that subsequent to the date thls Decls1on and Order .
: .'becomes the law of the case Defendants shall be reheved of any obhgatlon to .-

respond to further ﬁhngs by Clalmant related to WCC Flle No 1322451 w1th a' . 'j



correspondmg date of November 7 2013 WCC F;le No 1319203 .w1th a
correspondmg date ‘of October 12\ 2013 and WCC Frle No 1420487 with a
correspondmg date of June 24 2014 un.less spemﬁcally mstructed to respond by the
COmm1SS1on Nothmg contamed herein shall be construed to prevent the parties |
frorn pursulng a proper appeal of this De'01sron and Order or pursumg a future
| unrelated claim not prevxously adjudlcated by theCommlssmn
'AND ITIS SO ORDERED. |
| APPEAL

W1thm the statutory penod the Clalmant filed an Appllcatmn for Rev1ew '
in this’ case settmg forth reasons for an appeal A copy of this apphcatmn was.
furmshed to all 1nterested part1es prior to appellate review,

All proper testxmony has been taken together W1th all documentar& ev1dence

| and a transcnpt of the hearmg, appellate bnefs were dehvered to the 1nd1v1dual.
members of the South Carolma Workers Compensatron Appellate Panel f
By appeal Clalmant/Appellant submlts the followmg ' ‘

1;'- .. Did the Smgle Commlsswner err.in ﬁndlng that the Appellant was not.

entltled to-any beneﬁts for all three clalms under the Act" '

2. D1d the Smgle Comm1331oner err mcorrectly decrde the facts" h
3. D1d the Smgle Comm1ssmner err in applymg the wrong law?
4. . Was the Smgle .Comm1ss1oner s .Judg_'ment wrong? .

Based on a review of the whole record and briefs, the panel by unsnimous »

vote Afﬁrrns the D.ecision-and Order of the Single Comm_issibner. Aoco'r_dingly, the



[N e . - . _,_-

L 'strpulatrons,. APA submlssmns, statement of case, evrdence of case ﬁndmg of fact -

‘conclusrons of law and order set forth belo“r shall become and hereby are the law of
) '..,.:the_,cas_e: _ | S | .. ‘_ . ‘. S i o
R o ’ " §TIPULATION '

At the call of the case, the part1es strpulated that the South Carohna

B

-

Workers Compensatron Commlssmn had Junsdrctron m thrs case and that venue
.was proper m Rachland County Clalmant brought three separate clalms and all '

R

- ‘have been adJudrcated N ., i ":."_ PR
Clarmant ﬁled W1thout counsel and. rvas .preulously properly adv1se.d”of h1s- o

’ r1ght to counsel Clarmant knowmgly and voluntanly warved hls nght to counsel ."'-.
_ and proceeded Pro Se | L : | L |
The Clarmant seeks beneﬁts under tbe South Carolma Workers
'Compensatlon Act based upon alleged 1nJur1es occurrmg on June 24 2014 wherem
| ‘ he m]ured hlS toe (WCC Flle No 1420487), o_n October 12 2013 1n which he re-'h._
mJured his bllateral hands/wnsts (WCC Frle No 1319203) and on November 7,
.2013 (W CC Frle No 1322451) where- he alleges an aggravatmn of a psychologlcal \ |

: m]ury, all whrle 1n the employ of the Employer/Defendants Tnerefore, the South:.
Carohna Workers Cgmpensatron Comm1ssron has Junsdrctlon of these cases. B

_Wlthout ObJectron and w1th the exceptmn of any self-servmg statements or -

,unstrpulated medlcal reports, the Commrssron 5 ﬁle was made a part of the record



§TATEMENT OF THE CASE

Thls matter was rev1ewed by the under51gned followmg the ﬁlmg of three
. 'Forms 50 by the Clalmant Pro Se .one. in WCC File No. 1322451 w1th a
correspondmg date of accldent of November 7 2013 one in WCC File No. 1319203
w1th a correspondmg date of acc1dent m October 12, 2013 and one in WCC File No.
1420487 w1th a correspondmg date of accldent in June 24, 2014 |
| Clalmant's clalms for Workers ACompensatlon beneﬁts for 1nJunes ansmg out
of and in the course of h1s employment on or about November 2013 to June 2014 to '
h1s hand, toe, and psychology were heard on August 21 2015 These cases were
.fully and ﬁnally adJudlcated by a Dec191on and Order by Commlssmner McCaskﬂl '
.dated December 2, 2015 Thls Order was not tlmely appealed and’ there was no:
medlcal ev1dence to support a then ex1st1ng mental condition that would have
proh1b1ted the Clalmant from _ﬁlmg an 'appea-l.‘ ~Therefore, this Order is the _la_vv_.of
 the case.. ._ SR - - e .. |

| Claimant has now filed Forms: 50 on the' above-referenced claims réquesting
a Hearmg to determme 1ssues‘ that have already been decrded by the Commlssmn

Defendant has argued that all three cases have been adjudlcated in'a full and final

heanng on August 21 2015 and since: no t1mely appeal was ﬁled res Judlcata-

D

should apply. o B : . | f L . |
o, FINDINGS 5 OF FACT
-1 Aﬁer a review of the pleadmgs, the prlor Dec1s1on and Order; and the complete N

record we make the followmg F 1ndmgs of Fact



'. 2 ; Clarmant alleged mjnmes occnrred on'June 24 2014 .wherem. he
B mjured h1s toe (W CC F11e No 1420487) on October 12 2013 in thch he re-mjured
‘ ,h1s b11atera1 hands/wrlsts (W CC F1le No 1319203) and on. November 7 2013 (W CC -

F11e No 1322451), where he alleges an aggravatlon of 8. psychologmal mJury, all

| whlle in the employ of the Employer/Defendants ':- ;

[

o

o ;-'_‘3.,' ; On August 21 2015 a full and ﬁnal hearmg was adJudxcated on the",. |

Ct

-~merxts of the case and a Dec1smn and Order was - filed December 2 2015 by ~

¢

| CommISS].Oner Gene McCaskﬂl ﬁndmg that the Clmmant is not entxtled to any'i
- add1t1ona1 beneﬁts for these cla1ms under the Act e ' ..* L Lo
4 : Cla1mant acknowledges that he d1d not appeal the Demsmn and Order

and I ﬁnd no, medlcal ewdence to suggest that the Clalmant had a then existing -

mental condltlon whlch proh1b1ted h1m £rom ﬁhng a tlmely appeal

. ‘{ R

5. “As such I ﬁnd that rés. Judlcata apphes and the De01s1on and Order

'ﬁled on December 2 2015 by Comm1ss1oner Gene McCask111 stands on the ﬁnal- .

l
-

) adJudlcatmn on the ments of thls case ' f '

RULE OF LAW

t,.

ST _ Th1s matter is- governed by South Carohna Workers Compensatmn Act '
. and accordmg to the Act an apphcatxon for rev1ew has to be made w1th1n fourteen 4: K

days from the date when the notme of the award shall be g1ven S C Code Ann §42-

17-50. Accordmg to Wally v C Y Thomason, “If no apphcatlon made for revrew of S

the hearmg comm1ss1oner 8 award that award becomes effectwe as the award of the .

"



| ."_ Commlssmn” Wally v. C Y Thomason Co Et Al 232 S C. 153 101 SEZd 286 '
. (1957) . _ . DL . - .. ‘
2.. " Res judicat.a bars.subseduent actions -by-the same parties.yyhen the
‘ 'clalms ar1se out of the same transactmn or occurrence that was. the subJect of a prror ) '
: actxon between those partres Judy v. Judy, 93 S.C. 160 172, 712‘S E. 2d, 414 |
(2011). Under the doctrme of Tes. ]udrcata, a htrgant is barred from rarsmg any ,
issues whlch were adjudleated. in the former_sr_ut and any 1ssues which .mrght have
..been- raised in thehfo'rm suit. ;ID . | .- | - '
s ORDER : J
IT IS ORDERED that the Clalmants Forms 50 Requests for Hearmgs in the_ , |
| 'above referenced cla1ms are DENIED and DISMISSED WITH PREJUDICE on the ”
.grounds of res ]ud1cata - ' . . | ' |
IT IS ORDERED that the further pleadmgs ﬁled by the Clarmant agamst
" Defendants subsequent to the date thlS Dec131on and Order becomes the law of the_.-.
case shall be rev1ewed by the d urrsdlctronal Cornm1ssmner and shall be :
| admlmstratrvely dlsmrssed if they relate to the subJect matter already decrded by

the ﬁnal decrsrons of the Commrssxon c1ted above

IT IS ORDERED that subsequent to the date thls Declslon and Order '4

- becomes the law of the case Defendants shall be reheved of any obhgatron to. -

‘respond to further ﬁlmgs by Cla1mant related to WCC Frle No 1322451 Wlth a.

, correspondmg date of November 1, 2013 WCC F11e No 1319203 wrth a'

correspondlng date of October 12 2013 and WCC Flle No 1420487 wrth a-

10



- 'Concur

I. .. .
-3

A‘_--correspondmg date of June 24 2014 unless spemﬁcally 1nstructed to respond by the

.

ijmlssmn Nothmg contamed herem shall be construed to prevent the partles

_from pursumg a proper appeal of thls Demsmn and Order or- pursumg a future,

; | unrelated cla1m not prev1ously adJudlcated by the Comm1ss1on

' AND IT IS SO ORDERED

< *l- .

..’/_

Comomr

Based on the foregomg Fmdmgs of Fact and Conclusmns of Law 1t 1s hereby

A ordered that the order of the hearlng comnnssroner ﬁled in the above captloned

matters on March 27 2018 1s hereby aﬁirmed The Clalmants cla1m for a

_ compensable 1nJury by acmdent is; demed m 1ts entlrety

~ ANDIT 1S _so ORDERED..};: ne

FULL AFFIRMATION

Lo

CERTIFICATE OF SERVICE

" ‘ Thls G to certifv that the undersigned has on.this date served a eopy of this order in‘the
above entitled actfon upon‘all parties-to this. case by sendlng an electronit copy hereof by ;

s electronic mait. addressed to the attorneys for said parties; or if there is'an unrepresented

s

‘"."party(les), by depositing a copy-héreof, postage pald in the Unrted States mail, first class;

addressed to the unrepresented party(les) and to the attomey(s) for the represented

Apartv(nes) _ .
. By Euaema Hollmon on March 1, 201 9
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TEITY CAPOMIE, .viveeeeviererreneereeniseisteisiisiststass e sb e s b b e sa s s e s s b e s e st s st s s s s n et saens Appellant,
V.
City of Columbia, Employer, and
Companion Third Party Administrator, LLC, Cartier, .......ccoevevinmmninnevnnsisinneneneenns Respondents.
PROOF OF SERVICE

I certify this 8th day of May 2019 that I have served a copy of the MOTION TO
DISMISS APPEAL by mailing same, postage prepaid in the United States mail, addressed to the
following:

Terry Capone
130 Summerlea Drive

Columbia, SC 29203

APPELLANT, PRO SE

(Signature page to follow.)
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Carmelo B. Sammataro

E-mail: SSammataro@TurnerPadget.com
Writer’s Direct Dial: (803) 227-4253
Writer’s Direct Fax: (803)400-1532

May 8, 2019

RﬁCEIVED

MAY 08 2019
The Honorable Jenny Abbott Kitchings, Clerk
South Carolina Court of Appeals SC Court of Appea\s
1220 Senate Street
Columbia, SC 29201

VIA HAND DELIVERY

Re: Terry Capone v. City of Columbia and Companion Third Party Administrator,
LLC .
Appellate Case No.: 2019-000369
File No.: 15030.119

Dear Ms. Kitchings:

Enclosed please find the original and seven copies of Responsents’ Motion To Dismiss
Appeal regarding the above-referenced matter. Also enclosed are the original and one copy of
the Proof of Service and our check for the filing fee. Please file the original filings and return
clocked copies to me via our office courier. Thank you for your assistance with this matter, and
please contact me if you have any questions.

With kind regards, [ am
Very truly yours,

& LANEY, P.A.

TURNER, PADGET

Wataro

CBS/j
Enclosures
cc: Terry Capone, Appellant pro se (w/enc.)
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