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STATEMENT OF ISSUES ON APPEAL

. 1. IS THERE ANY EVIDENCE THAT REASONABLY SUPPORTS THE JUDGE’S
FACTUAL FINDING THAT THE BOUNDARY LINE IS WHERE BEVINS’ SURVEYOR
FOUND IT TO BE?

II. DID THE TRIAL COURT COMMIT AN ERROR OF LAW BY FINDING THAT
APPELLANT RECKLESSLY, WILLFULLY, OR INTENTIONALLY INVADED BEVINS’
RIGHTS THUS JUSTIFYING AN AWARD OF PUNITIVE DAMAGES AND ATTORNEY’S
FEES? ' -

STATEMENT OF THE CASE

Mrs. Greene—Mackey (Appellant) sued David Bevins (-Bevins) in trespass and for declaratory
relief on November 3,2016 (R. pp. 17-23). Bevins answered and counterclaimed for a declafatory‘
judgment (fer a determination of the property line) and in trespass on January 27, 2017 (R. pp. 24-
28). Aepellant replied to Bevins’ Counterclaim on Ma\rch 26,2017 (R. pp. 29-31). Prior to trial,
the Henoréble Diane S. Goodstein heard Bevins’ Motion for Summary Judgment and denied it (R.
pp. 35-43).

The }natter was tried non-jury before Judge Goodstein on February 5,A2018, and Judge
Goodstein subsequentl}‘/’issued an Order on May 18, 2018 (filfeei June 15, 2018) denying Bevins’
Summary Judgment, but dismissing Appellant’s causes ef action and finding for Bevins on his
counterclaims for a declaratory judgment and in trespass. She awarded damages to Bevins in the -
amount of $18,925.00. She confirmed the survey Bevins entefed into evidence to be correct and

binding (R. pp. 5-16).

Appellant appealed this Order by filing a Notice of Appeal on July 23, 2018.



~ FACTS

Bevins and Appellant are neighbors. Bevins bought Lot 207 in Moss Pointe Subdivision in
2003. His deed referred to a plat at Plat Book D, page 245, a plat of Phase 3 of the subdivision (R.
p. 187, Plat of E.M. Seabrook dated November 17, 1982; R. p. 175, Deed from Julian B. Glover
dated August 28, 2003). Appellant bought Lot 208 in 2015 from her daughter. Her deed (R. p. 182)
refers to the plat of Phase 4 (R. p. 188).

The surveys and plats of Phase 3 and Phase 4 each show the courses of the southeastern
boundary between Lots 207 and 208 to be mégnetic north at N 3é°45'49" (R.p. 187 and R. p. 188).
Bevins entered recent sﬁrveys into evidence (R.p. 191 and R. p. 192). The recent surveys show
a very slight magnetic north deviation from the two plats of the 1980s of 3 rninutesn 27 seconds over
the period of over 30 years. More importanﬁy, the Bevins survey of 2015 shows the found corners
of Lot 207 to be marked by steel staubs desiénated Found “FND” and the length of the line in
question to be identical or nearly identical in length. This survey of Bevins was entered into
evidence without objection (R. p. 79, line 4-p. 80, line 7).

Appellant had some workmen cross the fence and start cutting some branches from the trees
on the property of Bevins. Bevins called the police who arrived, stopped the activities, talked to
both, and advised the parties to get a survey done (R. p.142, line 9-p. 143, line 21). On October 17,
2015,Bevinshad a Magistraté give Appellant anotice of trespass (R. p. 110, line 21-p. 111, line 215.
He also>hired/a survey company who delivered the requested survey (R. p. 191). Mr. Bevins tried
to tendered that survéy to Appellant. She refused the survey and did not secure and deliver, at that

time, to his knowledge, a survey for her property (R. p. 143, line 22-p. 145, line 2).



By Complaint and Motion for Restraining Order (harassment and stalking) dated July 6,
2016, Appellant iné,_ti(tuted an action against Bevins (R. pp. 193-196). That matter was heard oﬁ July
19, 2016 and dismissed by the judge because of lack of evidence (R. p. 113, lines 2 -p. 114, l‘ine 6).

On October 17, 2016, Appellant had her agents remove the Bevins’ fence or a large portion
of that fence and cut down three (3) of trees on the property of Bevins (R. p. 192; R. p. 143, lines10-
21; R. p. 108, line 1-p. 109, line 5).

At the time of the purchase of Lot 207 by Bevins in August 2003, Bevins had a chain link
fence that ran along the line separating the two lots (R. p. 132, lines .1 1-22). That line was shown
as almost an exact bearing on the surveys and plats of Associated Surveyors of Summerville dated
December 7, 2015 and reviséd April 21,2017 (R. p. 191 and R. p..192). This is the fence Appellant
removed.

Bevins’/survey shows the liné between the street point oh Robert Drive is marked by a 5/8"
rebar found and at the rear by a 2" rebar found and that the boundary is a straight line between the
two points. The two rebar markers appeared by their condition to be the original lot stakes from
1982 and should be determinative of the property line between of Lot 207 of Bevins and Lot 208 of
Appellant. It appears that Appellant commissioned a firm to locate the rebar stakes and one or two
firms to survey the boundary line between Lots 207 and 208 (R. p. 90, line 7-p. 95, line 14; R. p.
134, line 5-p.'137, line 22). Appellant testified that devices wére used to clear the végetation and
soil to reveal the two boundary staubs in question (R. p. 106, line 5-p. 107, line 20).

Evidence shows that Appellant commissioned surveys that conformed with Bevins’ survey,
which she never produced (R. p. 90, line 7-p. 93, line 19; R. p. 134, line 5-p.37, line 22). Appellant

also claimed her surveys to be incorrect because they were in conformance with Bevins’ survey (R.



\

p. 63, lines 9-p. 64, line 7). Appellant, in her brief, concedes her survey does not support the
property line she claimed before the trial court (Brief of Appellant, p. 3). “Each party hired their own
surveyors to review and measure the metes and bounds of their respective properties. However, the
new surveys failed to reflect the same metes and bounds as the original plat and deeds creating a
_disparity in evidence.” Further, the survey commissioned by Appellant’s daughter conforms with
Bevins’ survey (R. p. 134, line 9-p. 136, line 19). These surveyé of Appellant were never produced
to Bevins.
Bevins testified as to his damages including the lost trees and fence (R. p. 138, line 16-p. 141,
‘line 2). Bevins testified he, up to the point of trial, owed his lawyer a total of $11,000 (R. p. 156,
lines 7-18).
STANDARD OF REVIEW

A boundary dispute is an action at law, Clements v. Young, 310 S.C.

73, 425 S.E.2d 63 (Ct.App.1992), and the location of a disputed -

boundary line is a question of fact. Saluda Land & Lumber Co. v.

Fortner, 162 S.C. 246, 160 S.E. 594 (1931). In an action at law, on

appeal of a case tried without a jury, the findings of fact of the judge

will not be disturbed unless found to be without evidence which

reasonably supports the judge's findings. Townes Assocs. Ltd. v. City

of Greenville, 266 S.C. 81, 221 S.E.2d 773 (1976) . . .. We therefore

must affirm the decision of the trial court if there is any evidence to
support his determination of the location of the boundary line.

‘Bodiford v. Spanish Oak Farms, Inc., 3‘17 S.C. 539, 455 S.E.2d 194 (Ct. App. 1995)



ARGUMENT.
L THERE ISEVIDENCE THAT REASONAlBLY SUPPOR’lS THE JUDGE’S FACTUAL
FINDING THAT THE BOUNDARY LlNE IS WHERE BEVINS_’ SURVEYOR FO)UND ITTOBE.

Bevins’ sur\'/ey was entered into evidence without objection (R. p. 79, line 4-p. 80, line 7).
The trial judge found the boundary l1ne to be where it was dellneated on this survey (Order of May
8,2018,R. p. 16). ThlS alone is sufficient to Just1fy the trial judge’s fmdmg, but there is ample other
evidence as well. R

Ample evidence supports the fact that Appellant commissioned surveys that conformed with

| Bevins’ survey, which she never produced (R p. 90, line 7-p. 93, line 19; R. p. 134, l1ne 5-p. 137,
line 22). Appellant also claimed her own surveys to be incorrect because they were in conformance
with Bevins’ survey (R. p. 63, line 9-p. 64, line 7). Appellant, in her bri/ef,' concedes her survey does
not support the property line she claimed hefore.the trial court(Brief of Appellant, p. 3). “Each party
hired their own surveyors to review and measure the metes and bounds of theit respective properties.
However, the new surveys failed to reflect the same metes and bounds as the original plat and deeds
creating a dispatity inevidence.” Further, the surve)t commissioned by Plaintiff’s daughter conforms
with Bevins’ survey (R.» p. 134, line 9-p. 136, line 11),

Further evidence snpports the fa.ct’that the metal stakes, staubs, and rebars of all the surveys
are where the trial judge found the property line to be (R. p. 134, line 5-p. 137, line 22; R. p. 189 and
R.p. 1}90).' lhe staubs were rusted (R. p. 137, lines 10—225. Bevins had a chain link fence within
1nches of the property line since he bought the property in 2003 (R. p. 128, line 16-p. 129 line 24)
and Appellant’s daughter, the previous owner of Appellant s property, never objected toit(R.p. 133,

lines 5-11). When boundary lines have "been located and designated by monuments and there is a



- discrepancy between the calls for these monuments and courses and distances shown by a plan
referred to in the conveyance, the normal rule as to the controlling effect of calls for monuments will
. {

be followed." Klapman v. Hook, 206 S.C. 51, 55, 32 S.E.2d 882, 883 (1945).

_"If adjoining landowners occupy their respective premises up to a certain line, which they
mutually recognize and acquiesce in for a long period of time, they are precluded from claiming the

boundary line thus recognized and acquiesced in is not the true one." Gardner v. Mozingo, 293 S.C.

23, 26, 358 S.E.2d 390, 392 (1987). As an additional sustaining ground, Appellant’s daughter
acqﬁiesced to the boundary line at the fence.

Just as the surveyors, the trial jﬁdge was not required to ignore ail the above evidence and
rely solely on the a subdivision plat. It was not error for fhe trial judge to consider the stakes, the
surveys, and other evidence, especially since Bevins’ éurveyor specifically uses the subdivision plats
as reference plats in preparing his survey. Bevins’ survey states, “ This property was surveyed by
reference plats and field information” (R. p. 191 and R. p. 192).

Adciitionally, there is not sufficient evidence to show that the property line on the original
subdivision plat varies in a meaningful way from Bevins’ survey (R. p. 58, line 13-p. 61, line 13).
Appellants’s testimony is unclear to exactly where they are claiming th¢ property line liéé.

Appellant relies on exhibits not in evidence and not made subject to an proffer of evidence

or an offer of proof. Her survey of September 6, 2017, is not in evidence and not proffered.



. THE TRIAL COURT DD NOT COMMIT AN ERROR OF LAW BY FINDING THAT
APPELLANT RECKLESSLY, WILLFULLY, OR INTENTION ALLY INVADED BEVINS’
RIGHTS THUS JUSTIFYING AN AWARD OF PUNITIVE DAMAGES AND ATTORNEY’S
FEES. ~ -

Appellant does not dispute the actual damages for the rémoval and replacement of the trees
and the replacement of the fence (Appellant’s Brief, pp. 1 and 11).

Appellaﬁt also concedes “Punitive damages and attorney fees may be awarded for trespass
when a defendant’s acts have been willful, wanton or in reckless disregard of the rights of others”
(Appellant’s Brief, p. 11). Plaintiff states attorney’s fees may be awarded for trespass. Appellant

is deemed to have abandoned an issue which is not argued in the brief. First Sav. Bank v. McLean,

314S5.C361,363,444 S.E.2d 513,514 (1994) (Appellant was deemed to have abandoned issue when
he failed to provide argument or supporting authority for alleged error). Appellant has abandoned
the issue as to whether the court may award attorneys fees in a trespass case.

Appellant, however, does argue that the court failed to adequately consider the 6 attorney fee

~ factors outlined in Hardaway Concrete Co. v. Hall Contracting Corp., 374 S.C. 216, 647 S.E.2d. 488
(Ct.App. 20b7) (Apbellant’s Brief, p. 13).

The factors a trial court should Consiaa in determining reasonable attorney's fees are: (1)
nature, extent, and difficulty of the legal services rendered; (2) time and labor devoted to the case;
(3) professional standing of counsel; (4) contingency of compensation; (5) fee custorﬁarily charged

in the locality for similar services; and (6) beneficial results obtained. Hardaway Concrete Co. v.

Hall Contracting Corp., 374 S.C. 216, 230, 647 S.E.2d 488 (Ct.App. 2007)




"[Albsent sufficient evidentiary support on the record for each factor, the award should be
reversed and the issue remanded for the trial court to make specific findings of fact."Hardaway

Concrete Co. v. Hall Contracting Corp., 374 S.C. 216,230, _647 S.E.2d 488 (Ct.App. 2007).

Bevins téstified at to the total amounts paid his attorneys (R. p. 156, lines 7-18) and the
Court took judicial notice of the reputation and professional standing of council in ‘its order (R. pp.
12-13 and fn.1) . The triai itself and the pleadingé in the case spoke to the nature of the legal
services rendered. The beneficial result at triél speaks for itself. The trial judge made these specific

findings (R. pp. 12-13 and fn.1) and they are amply supported by the record.

Attorneys fees may also be an element of punitive damages in trespass action. R & S Dev.

Inc. v. Wilson, 534 So. 2d 1008, 1013 (Miss. 1988). The trial judge felt punitive damages were

justified as outlined below. Thus the trial court did not err in awarding these attorney’s fees. See

also, Townsend v. Singleton 257 S.C. I, 12-13, 183 S.E.2d 893 (1971) (Under proper
circumstances, an award of attorneys fees can be conéidered an award of punitive damagés).

The purposes of punitive damages are to punish the wrongdoer and deter the wrongdoer and
others from engaging in similar reckless, 'willful, wanton, or malicious conduct in the future. Clark
v. Cantrell, 339 S.C. 369, 378, 5\29 S.E.2d 528, 533 (2000). ‘Puniti‘\\/e damages also serve to
vindicate a private right of the injured party by requiring the wrongdoer to pay money to the injured
party.” Id. at 378-79, 539, S.E.2d at 533.

To receive an award of punitive damages, the [party claiming punitive damages] has the
burden of proving by clear and convincing evidence the [trespassing party’s] misconduct was willful,

wanton, or in reckless disregard of the [owner’s] rights. Austin v, Specialty Transp. Servs, Inc. 358

S.C. 298, 313, 594 S.E.2d 867, 875 (Ct.App. 2004). ‘A conscious failure to exercise due care



. constitutes willfulness.” McCourt ex rel. McCourt v. Abernathy, 318 S.C. 301, 308,457 S.E. 2d 603,

607 (1995). The issue of punitive dafnages before the finders of fact if more than one reasonable

inference can be drawn from the evidence as to whether the [trespasser’s] behavior was reckless,

willful, or wanton. Graham v. Whitaker, 282 S.C. 393, 398, 321 S.E. 2d 40, 43 (1984)._Solanki v.
Wal-Mart, 410 S.C. 229, 236, 763 S.E.2d 615, 618 (Ct. App. 2014).

Appellants acts were willful, wanton, and in reckless disregard for Bevins’ rights. Appellant
igvnored her own surveys (R. p. 90, line 7-p. 93, line 19; R. p. 134, line 5-p. 137, line 22; R. p. 63,
line 9-p. 64, line 7; Brief of Appellant, p. 3 ). She ignored the surveys after she was told by the
police and a jl;dge to get a survey or evidence (R. p. 142, line 9-p. 143, line 21). She went on
Bevins’ land, cut down his trees, and destroyed his fence. (R. p. 192; R. p. 143, lines 10-21; R. p.
108, line 1-p. 111, line 5). This is, at the very least, a conscious failure to exercise due care. The
award of punitive damages, including attorneys fees, by the trial court is justified, supported by clear

and convincing evidence, and should be affirmed.
CONCLUSION
There is ample evidence that the boundary line is where Bevins’ surveyor found it to be.
Appellant ignored this survey and her surveys, came on to Bevins’ land, cut down his trees and
destroyed his fence. Her acts were willful, wanton and reckless. Because of this, the trial court

should be affirmed.



May 7, 2019

Respectfully submitted,

Y

Harold A. Oberman

OBERMAN & OBERMAN, L1L.C
60 Markfield Drive, Suite 2
Charleston, SC 29407

(843) 577-7010

Attorneys for the Respondent



IN THE STATE OF SOUTH CAROLINA

In The Court of Appeals
APPEAL FROM DORCHESTER COUNTY R D
Court of Common Pleas MAY 08 2019

The Honorable Diane S. Goodstein, Circuit Court Judge SC COUfT Of Appea’s

Appellate Case No. 2018-001372

Common Pleas Case No: 2016-CP-18-2123

M CIeBIB-IVIBCREY .o ovpssvvs csmmrnssvsmimmmimmisesenasssmsisnmssssssusmiavissssessnliassssgsivokssinsnsssssis Appellant,
Vs.

David BEVINS......cocuiviiriiiiiiiiieieciertetestesese ettt et e e s sae s sa e b et eaeeaeeaeensennennas Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Respondent’s Final Brief complies with Rule
211(b) SCACR.

May 7, 2019

Harold A. OBer;nan

OBERMAN & OBERMAN, LLC
60 Markfield Drive, Suite 2
Charleston, SC 29407

(843) 577-7010

Attorneys for Respondent




