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"The video of traffic stop will be transpbrted to the Court once

an order has been issued.
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STATE'OF\SOUTH CAROLINA '

VS.

HANNAH KELLY

Case No. 5102P0209817

A

~

AUDIO TRANSCRIPTION

J udge JoAnna Summey

Charleston County North Area 3 Magistrate Court

[
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1 / " JUDGE SUMMEY: Ladies and gentlemen, my name is ~
2 JoAﬁﬁa Summey, and I am the magistraté for this court, it's
3 North Area 3, Charleston éounty Magistrate-Court. The case ~ |
4 in which you'll be choosing;é jury is the State vs. Hannah
5 ﬁélly, charged with haviﬁg violated Section Code 56—5—2933 of
-6 _the South Carolina Code of Laws with having cdmmitted ﬁﬁe
7 offense of DUAC under Ticket '5102P0209817:
, | Appearing on behalf of the prosecution'is Todd
9 Williams, the County attorney. Would you please introduce
10 any witnesses that you have.
<
11 , MR. WILLIAMS: Thank you, Judge. Good morning,
12 _ladies ;nd_gentlemen. My name is Todd Wiliiams. I'm the\

-

13 assistant solicitor here in Charleéston County, that means I'm
‘

14 the prosecutor for (unintelligibie) Magistrate Court. Our

15  witness today is Travis Methvin froﬁ.the South Caroiina

16 -highway Patrol.. | |

17 JUDGE SUMMEY: Appearing on behalf of the defense

18 is Mr. Edward Phipps. Could yau now introduce the defendant

19 and any witnesses that you have or cb—counseling.

20 " MR. PHIPPS: Good morning (unintelligible). With
21 me today is (unintelligible)ﬂ : 5
22 o JUDGE SUMMEY: Thank you. At this time:I would

23  like to do a roll call of the jury pool. When Ms. Simpson

24 calls your name, I need you to stand, state your name, your

25 address, your age, your occupation, your marital status, and
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1  the occupation of YOur spouse. I know that that is a lot.

2 So if you forget something, I'll ask. I mean -- I know,

-

3. okay. I just saw the eye rolls, that was pretty funny. All ;

4 right. You ready?

5 MS. $IMPSON: Yeah.

.6' ' JUDGE SUMMEY: Okay.

7 MS.?SIMPSON: Jamie Brown.

8 \ MS. BROWN: Jamie Brown, 74 years old, retired,

)

9 widow.

10 JUDGE SUMMEY: What's your address?
11 MS. BROWN: 76 (unintelligible). '
12 JUDGE SUMMEY: Okay, thank you.
13 MS. BROWN: You;re welcome; ; 'E
14 : \UNIDENTIFIED MALE: = Can you ask Where she was
: N N

15 retired from.

N,

ey

16 . 'JUDGE SUMMEY: Where were you retired from, Ms. j
17  Brown? | | =

18 MS. BROWN: Charleston County.

19 ‘JUDGE SUMMEY : charles£on County, what -- which

20 area?

21 ~ MS. BROWN: Hospital.
22 . JUDGE SUMMEY: Okay, thank you.
23 MS. SIMPSON: Eric Brown.

24 MR. BROWN-: (Unintelligible) address is 47

25 (unintelligible) warehouse worker at (unintelligible).
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. JUDGE SUMMEY: Thank you.
- MS. SIMPSON: ATimOthy Bussey.

MR. BUSSEY: vTimothy‘Eussey (unintelligible) 1236
(unintelligible) Charleston (unintelligible) market
enforcement officer (unintelligiblej. |

JUDGE SUMMEY: Okay. |
MS. SIMPSON: Shaii Smalls.

’ (Unintelligible.)
JUDéE'SUMMEY: Oh, WHat'é your marital status, sir?
MR. BROWN: Divorced.

JUDGE SUMMEY : Divorceé. Go ahead, Ms. Smalls.
MS. SMALLS: (Uninte;ligible.)
JUDGE SUMMEY: Are you married?.tsingle? Divorced?
MS. SMALLS: Single. |
JUDGE ,SUMMEY: -Okay.

| (Unintelligible.)
JUDGE SUMMEY: Stand up one more timé and repeat
it. They couldn't hear you.

| (Unintelligible.)

JUDGE SUMMEY: Thank you.

MS. SIMPSON: Renate Espy.

MS. ESPY: Remnate Espy (unintelligible) I'm married
(unintelligible). S

JUDGE SUMMEY: Okay. And what does‘spouse -- your

husband or your spouse do?
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1 MS. ESPY: He's unemployed. '

y |
2 JUDGE SUMMEY: Okay.

3 . MS. ESPY: Self-employed.

4 | JUDGE SUMMEY;. Thank you.

-5 ‘MS. SIMPSON: Doris Middleton.

6 o 'MS. MIDDLETON: Hi, I'm Doris Middleton. I'm 56, I

7 live at 4946 Amberwood Lane, North Charlestoﬁ, I work for

~

8  MUSC, my husband is retired.

9 JUDGE SUMMEY: Okay, thank you.
-10- MS. SIMPSON: Helen Murray.
11 ~ MS. MURRAY: I'm Helen Murray, (unintelligible) -

12 years old, address is 1223 Sumner Avenue, I work at Ashley -

\

13 Hall as a (unintelligible).

N

14 | JUDGE SUMMEY: What does he do?

15 . MS. MURRAY:‘ He works for the Ciﬁy of CharleSfon.
16 . 'JUDGE SUMMEY: Okay. And what area?

17 . MS. MURRAY: (Unintelligible.)

18 . JUDGE SUMMEY: No, I mean wpat_ddes he do?

19 - MS. MURRAY : Landscapiﬂg. |

20 , 'JUDGE SUMMEY: Okay, thank you.

.21 MS. SIMPSON: .Debofah Gafhérs.

22 ‘ | MS. GATHERS: 1I'm Deborah Gathers (unintelligible)

23 my address is (unintelligible) downﬁown Charleston, I am -
24  single (unintelligible).

25 JUDGE SUMMEY: Okay, thank you.
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hope y'all were able to get a good lunch. Please, as a
reminder, to silence your cell phones and you can't use them,
okay, while you're in here, okay? All rightl Will each of
you pléase'raise your right hands. Do you sélemniy swear or
affirm that you will try the issues in this case of State vs.
Hannah Kelly, and return a true verdict according to law and
the evidence\and testimony, so help you God? ' Thank you.
| | (Jurors sworn.)

JUDGE SUMMEY: The defendant is charged by the

'State of South Carolina under Ticket Number 5102P0209817 with

i

having violated Section Code 56—5—2933 of thexSouth‘Carolina
Code of Laws‘with having éommitted the pffense‘of DUAC.
Okay.

Ladies and gentlemen of the jury,vI'd‘like to
briefly explain_the proceduré of trial for you which you will
hear today. The State, whicﬁ ig the prosécution in this
case, will make an obening statgment. This party sees it as
an attempt to help you undefstand‘what you‘will hear in this
trial. After - the prosecutién has~finished their statemeﬁt,
the defense may also make an opening statement. Neither
opening is evidence, nor should you, the jury, draw a

conclusion if the defense chooses to wait before it opens.

_After the opening statements, the prosecution

presents its case. They will offer witnesses and/or forms of

evidence that they deem necessary to prove their case. Each.

|
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witness may be cross-examined by the defense. After the

prosecution has presented its case, the defense may present
their case in the same manner. At certain times during the
trial, there may be an objection to evidence. The admission

/ "\ . . :
of evidence is governed by rules of law. When an objection

- is made, you must not draw any inference because of the

objection to the question.

You must not consider any evidence that I
. . . ¢ L
instruct you to disregard. You must not infer that I favor
either party because of any ruling that I make. - The-jury is
concerned with the facts; the Court is concerned with the

law. The Court is concerned with the facts only to see that

they are properly and lawfully preéénted to the jury. The

jury is concerned with the law only as the Court instructs it
on the law at the close of trial. Thus, the resﬁonsibility
of the jury and the responsibiiity of the Court are
well-defined, and they do not ovérlap. \This is one of ﬁhe
fundamental principles of our system of justice.

Thfoughout the trial you should remain alert and
listen attentively.' féu should remember all the évidence as
clearly as possible, but you should not form any definite or
fixed opinions on the mefits of the case until you have all
the evidence, the argument of the parties, and the .

instructions on law by the Court. Until that time you should

not discuss the case amongst yourself or with anyone.
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In the event the Court takes any recess during
which you are permitted to separate and go‘about ypur -
personal affairé, you will not discuss the case with anyone-
or permit anyone to ‘say anything to yéu in your presence. If
anyone attemptg to say anything to you or in your presence.
about the case, tell hiﬁ or her Ehat you are the jury trying
the case and ask him or her to stop. .If they progress, leave
them atAonce énd report this matter to the Court immediately.

There may be times where I need to confer with

both parties outside of your presence to assure that both -

other appropriate timés, I will allow you to refresh
yourselves.' During these bréaks it is inappropfiate to talk
with ényone, even the other jurors,_aboht this case. If
énypne attemp;s to talk with you about the case, please.

report it to me immediately. Okay. Also, if you need to

refresh yourselvés,_just‘raise your hand and let me know,
okay? All right, thank you. Ready?
MR. WILLIAMS: May it please the Court?
JUDGE SUMMEY: Yes, sir. ’ - A
_MR.vWILLIAMS: Good afternoon. ' Again, ladies and

gentlemen, my name is Todd Williams. I'm the prosecutor, I'm

<

traffic-related cases. Thank.you for being here. I know you
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will. But we do appfeciate you being here, we couldn't move
forward without you. | | | |
' As you heard Judge Summey éay,»Ms; Kelly over

here, she was charged with driving with an unlawful alcohol

concentration, DUAC. (Unintelligible) reasons of why we're

here. Ms.)Kelly was stopped on February 19th of 2016, SO

just about a year ago, by Trooper Methvin. He cbndﬁcted an
investigation and arrested her for driving under the
influence. You've heard of a DUI, drunk driving. DUI law in
South Carolina, I'm going to read it to you: |

| "It is unldwful for a person to drive a motor
vehicle within this state while under fhe~influence of
alcohol to the extent that the»person}svfaculties to drive a
motor Vehicle afe materially and appreciably imﬁaired."

I count four things from that: It's unlawful to

drive'a motor vehicle, within this state, while under the

influence of alcohdl,'to the extent that £he person's
faculties (unintelligible).

MR. PHIPPS:‘ He's talking about (unintelligible).

‘JUDGE SUMMEY: Okay. You want to take them to the
jury room. | ' ' “ . |

| 3 (Unintelligible.)

JUDGE SUMMEY: Okay. Hi. Can y'all step in the .

room for me really quick. Thank you. Just wait over there

so you can let him in.
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(Unintelligible.)

~

~

JUDGE SUMMEY: Excuse me for one second. All
right, back on record. Go ahead. Your objection, sir?

MR. PHIPPS: Your Honor, I object and I'm going to

A

ask for a mistrial. This is highly prejudice
(unintelligible) she was arrested. |

JUDGE SUMMEY: Mr. Williams?

MR. WILLIAMS: Judge, the video will show why she

was arrested for that (unintelligible) law.

JUDGE SUMMEY: Yes, sir?

MR. PHIPPS: Absolutely (unintelligible).
. JUDGE SUMMEY: Okay. ., | ﬁ E

MR. PHIPPS: I have to (unintelligible) no evidence

JUDGE SUMMEY: Okay. Anything further? Okay. So
you have the citation, obviously it says DUI on it; right? ]
We're going to go forward with the trial. I think it's

speculative at this point about the video. The issue,
- . ) /

that the charging document goes back into the jury room to

. -

which it says DUI.

\

MR. PHIPPS: Right. Could I -- could I --

__ JUDGE SUMMEY: Yeah.

MR. PHIPPS: I don't mind (unintelligible).

JUDGE SUMMEY: Compare and contrast between the DUI

\

e e pAge Y s raesorwIT e — e

/
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and the DUAC? |

MR. PHIPPS: The law, yeah. That's
(unintelligible). | —

JUDGE SUMMEY : Okay. Response?

( MR. WILLIAMS: Your Honor, I believe
(unintelligible) . |

JUDGE SUMMEY: Okay.

MR. WILLIAMS: She was charged with something.
vae tried this cése -- I've tried (unintelligible) before.

JUDGE SUMMEY: Yeah.

MR. WILLIAMS: If there's --.what the defense has
done in the past about explaining to the jury, how-we'gbt
(uhintelligible) DUI to the DUAC here in_front bf them
(unintelligible) . : P VJ |

JUDGE SUMMEY: A1l right. ,

MR. WILLIAMS: He can tell them -- tell them that
I'm wrong (uninteliigible). I'm allowed to explain the
charge (unintelligiﬁle).

MR. PHIPPS: (Unintelligible) he choée to try this
as a DUAC, that's the State's prerogative to do. But it
creates tﬂese/issues (unintelligible) . VThere's atprejudice
here. All of a sudden it's like, "Oh, she got arrested for a

DUI too?" (Unintelligible) It causes mass confusion

(unintelligible) absolutely prejudice (unintelligible). How

| I _
he explains how he got there, proving.the State's burden,

4

ST
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they chose this (unintelligible). But they don't get to
double-dip and talk about both. - Thath going to cause mass
confusion. And that's why I ask for a mistrial.

~ JUDGE SUMMEY : We're'going‘to go forw;rd with
trial, but be cautious when you're talking about the DUI.

MR. WILLIAMS: Your Honor, I just ask for a Court's
explanation. Tell me what I;can'(unintelligible).

JUDGE SUMMEY: Well, Mr. Phipps has an issue, you
know, the Court can see if you're going to -- and we have
tried theée cases before. We have tried them<gefore.

MR. WILLIAMS: Never been an issue, Judge!

JUDGE SUMMEY : Ye;h, defense has never -- yegh,
brought it up before.

MR. WILLIAMS: I think cause it's a nonissue,

Judge. He's trying"to make an issue out of sdmething that's
not. It says/(unintelligible) DUI in .the charging documents .
“ JUDGE SUMMEY : So.the Couft does feel that
mentioning thé DUI is understandable, because in the videoi
it's going to say DUI. And I brought the charging document
because it states DUI. So ydu have to -- I mean, I get why

you would want to explain where you got from DUI to DUAC. I

think Mr. Phipps's issue is that you're explaining in

comparison -- you're comparing the DUI charge with the DUAC

charge and the differences.

MR. WILLIAMS: That's exactly right, Your Honor.

T = o o s —— — pary r— - onerrvees T —
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1 I'm going to say what a DUI is because everybody's heard of a
2 DUI. I'm going to say, "This is what DUI is in South

3 Carolina. This is what DUAC is,- you might not have heard of

4 it. That's what we're here to prove todéy.” That's exactly

5 (unintelligible);\

6 ~ MR. PHIPPS: (Unintelligible) charge ’

. )

7 (unintelligible). (‘ !

8 - MR. WILLIAMS: il aon't get to charge'them with :

9 anything,-YOur Honor. I'm not -- |
‘10 o .~ MR. PHIPPS: You're explaining DUI -- ' i
11 | MR. WILLIAMS: TI'm allowed to tell them

12 (unintelligible);

13 - MR.JPHlPPS: You're allowed'to tell them that she

14 was arrested for DUI (unintelligible). Thatls fine ifiwefgo

15 forward, buﬁ I want fo preserve it for the record. ) )
le JUDGE SUMMEY : | Yeah. | z
17 | ,MR. PHIPPS: What record we have (unintelligible)._\y
18 JUDGE SUMMEY : oﬁay.

19 MR. WILLIAMS: Your Honor, he's made his objection,
20 it is preserved for the record. It is not prejudicial for me
21 to say‘she was charged with this (unintelligible). He §

22. Dbelieves he had probable cause (unintelligible) these s %

23 elements. . S
J

3

24 . JUDGE SUMMEY: Okay. _ . | ‘ 3

_ o | \
25 : MR. WILLIAMS:. We're charging it (unintelligible).
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JUDGE SUMMEY: I preserved it for the record. . Just
go forward,and we'll see where we get.

MR. WILLIAMS: Thank you.

JUDGE SUMMEY: But also, you know, I do think that
explaining what -- how we;got from a DUI to a DUAC 1is
important because on the ticket -- .

MR. PHIPPS: Your Honor (unintelligiblé).

JUDGE SUMMEY: Explain the law of DUI.

MR. PHIPPS: He's arguing both. He doesn't gé{: to
argue both laws. He aoesn't,get to do that. He dQesn‘t get
to télk about what the réquirements are (unintelligible).
He's chose not to pursue that. He's going to cause mass:
confusion, it's improper, (unintelligible):‘ |

MR. WILLIAMS: I'm allowed to say -- I geﬁ to say
why we are here. Now, if I (unintelligibie).

| MR. PHIPPS; I don't know what to say, Your Honor. _
He says that‘if he (unintelligible).f
JUDGE SUMMEY: Okay.
MR. PHIPPS: He can say she was arrested. -
(Unintelligible.)
JUDGE SUMMEY: T do believe -- I do believe that

you can say what she was charged with. I think that that --

because if not, they're going to be like, "Why is that DUI

and why is he saying DUI on that" -- I understand your

thinking where. that's concerned, the Court does.
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Mr. Phipps's concern, I understand what he's saying is you're ||

okay?

MR. WILLIAMS: -Exactly, Your Honor -

!

(unintelligible)”. There's nothing that says I can't. I
.mean, this is absurd. This is absurd, Your Honor, there 1is
no case law that says this. (Unintelligible) charged with

this, we're going forward with this because of these reasons. §

™~

That's what I'm (unintelligible).

JUDGE SUMMEY: Okay. ~

MR. PHIPPS: There's nothing-in the statute that
says he gets to do it. (Unintelligible) he gets to say‘we'vé

charged this and this is what the law is. He gets to make a

7
*

choice (unintelligible). 'That's it. (Unintelligible) spot
on (unintelligible) so all I want you to (unintelligible).

"He doesn't get to do that.
/ -

-~

'MR. WILLIAMS: Judge, there are not lesser included
offenses, there are not lesger”charges (unintelligible) .
JUDGE SUMMEY: Right, yeah. _ 2

MR. WILLIAMS: 1It's not a lesser charge, it's a

different charge (unintelligible).
) v ' '
JUDGE SUMMEY: I'm thinking. I det both sides,

Cor
~

honestly. I understand your point and, Mr. Phipps, I
. . l : - i l .
understand where he's coming from, too. I know that there is

not any case law to support that - you're saying it's ;




17 ) Page 60

1 . procedure of trial.

2 ' MR. PHIPPS: (Unintélligible) really not choose

3 (unintelligible) .

4 i JUDGE SUMMEY: That can't -- |

5 | MR. WILLIAMS: Absolutely not, Your Honor.

6 ' ' JUDGE SUMMEY: Yeah. Becéusé we're already -- I
7/‘ mean, we've already ——(énd I've already saia the‘tickeﬁ

!

8 . number of the charge. Okay. So --
9 \ . (Unintelligible.)

10 JUDGE SUMMEY: Right. If you -- okay. We can go

11 forward with your argument; however, you can explain the DUI
12 to the DUAC, don't compare the difference in the elements.
13 And that's -- that's - kind of like (unintelligible) .-

14 MR. WILLIAMS: There is nothing in the law that

-

15 says I can't read other statutes (unintelligible).

16 JUDGE SUMMEY: You're going to explain 2933;

~17 correct?

¢

18 . | "MR. WILLIAMS: Yes, of course (unintelligible).

19 JUDGE SUMMEY: Why are you mentioning -- lovely.
20 . -MR. PHIPPS: Your Honor (unintelligible).
21 , JUDGE SUMMEY: Yes. ' Yeah, we're going to go

22 forward. Be cautious in your opening talking about the DUI.

| 23 The DUI to the DUAC, yeah, that -- that gap there, I

24 understand that has to be explained.

25, _ MR. WILLIAMS: That's what I was explaining, Your

T - = s ——
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Honor.
JUDGE SUMMEY: Okay. But when -- be cautious when
you're explaining the law for the DUI, because the Court

feels that Mr. Phipps has a point of the confusion. You do

need to explain that she was stopped' for the DUI, the Court

understands that. I don't see any issue with that at all,

"Methvin believes XYZ."
MR. WILLIAMS: Right, she met these elements. °

Exactly.

JUDGE SUMMEY: Just be cautious in comparing the

two statutes is the point. Because when you're saying, "He

N

believes she met XYZ," and then.you're going to say what?
She chose to go DUAC, the elements of DUAC are this?

| MR. WILLIAMS: Your Honor, my summary: He stopped'
héf, he conducted an investigation, he felt by reédiﬂg the

four elements, he thinks she met those. In South Carolina we

don't conduct road breath tests before a person has been

‘arrested. After her arrest she .was breath tested in the

jail. She provided a sample, good enough. In South Carolina

~we have this law called DUAC, here are the elements of it.

That's what we're going to show you today. ;'
MR. PHIPPS: Again, I (unintelligible). T don't

believe -- I think it's improper to go into detail
s .

(unintelligible) she was arrested for DUI, we arrested her-
T

for DUI. And the law allows us (unintelligible). Why he's
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trying to add (unintelligible) and that's what I'm trying to
(unintelligible) . | |
JUDGE "SUMMEY: All righﬁ. I'm not granting a
_ mistrial, wé're going to go forward. However, Mr. Williams,
you can mention the DUI, like I.said befofe: how you got to

the DUAC. Please stay away from the elements. of the DUI,

mention the elements of the DUAC. Okay, all right. Let's

‘proceed.
MR. PHIPPS: Your Honor, may I?
JUDGE SUMMEY: Yes, sir. ,
MR. PHIPPS: Just for ydur (unintelligiblg).
JUDGE SUMMEY: Well, I would disagree that

Mr. Williams is_trying to try the case of DUI; however -- T

mean, I don't believe that we're trying two things here. The

, ) . : )
Court does not believe that that was his intent. I do

believe that, however, that’the jury can get the two
confused. I know that this has never been brought up when
LWe've done this before, but it's been brought up this time..
,Ahd I'do believe that it can be confusing, that's why I've
instructeq Mr. Williams not to do the élements’of DUI, just-
the elements of DUAC. |

MR. PHIPPS: Well, and I (unintelligible).

__JUDGE SUMMEY: Yeah, they're not going to. I just

talkéd to Chief Judge Ellen Steinberg on that, and we're

going to be doing a jury verdict form and not the charging

|
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'Highway Patrol, charged Ms. Kelly with driving under the
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document. And I've told her that I would like this to be the
practice of the Court for Charleston County here on out. i
We'll discuss that at our>meeting, but -- yeah,. so we're good

/
on that. TIt' is mentioned in the video, the DUI. So E

mentioning the DUI,” that you've deécided to go with DUAC, the

T

Court has no issue with that. But again, please stay away °

-~

from the elements of the DUI at this point. Okay. Bring

~

them in, please. Unless we have anything else?
MR. WILLIAMS: Thank you. - % | %

JUDGE SUMMEY: Okay. Thank you so much. Okay.

MR. WILLIAMS: Thank you. Welcome back. As I told

you, on February 19, 2016, Trooper Methvin, South Carolina

influence. After she was arrested on the roadside, Ms. Kelly
was transported to the Charleston County Detention Center.

Trdoper Methvin administered a breath test. You might have

heard of a'breathalyzer before, that"s a common word. In
South Carolina -- a breathalyzer is actually a brand, like
Coca-Cola or Pepsi. In South Carolina we use a machine

called DataMaster DMT. DataMaster is like Apple and DMT 1is

like an iPod, it's a version of DataMaster that we uSe.
He did this because he's required to. When
someone's arrested in South Carolina for a DUI, they are ’ H

given a breath test to determine their alcohol concentration. | .

e
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for a person to drive a motor vehicle, in this state, while

‘his alcohol concentration is .08 percent or more. If you're

~someone to drive a motor vehicle -- y'all know what a motor

why we're here today.‘ The State intends to prove that

is not evidence. The questions I ask the witness are not
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The person does not have to submit to a breath test, the
person can refuse a breath tést or the persbn can give a
sample. In South Carolina theré's a another charge, not DUI,
but a sécond charge. And again, yoﬁ heard the judge say itfs
called a DUAC,Idriving with an unlawful alcohol
concentration..lIt\says: "It is unlawful for a person to
drive a motor vehicle in this State,While his blood alcohol

concentration is .08 percent or more."

Okay. The elements of that is it is unlawful

not good with words and numbers, like I have trouble with,
.08 percent ---so it isAunlawful,in South Carolina for
7 .

vehicle is -- while his alcohol concentration is .08. That's

Ms. Kelly was driving a mbtor vehicle in the state 6f South
Carolina, in Charleston County, specificall?, and her alcohol’
concentration, those elements (unintelligible) we're going to/§
prove those to you today. | |

How do we show theseAthings to you? We do this>‘

through the introduction of evidence. Evidence -- what I say

evidence. (Unintelligible) piece of evidence over another or

not, it's up to you, beyond a reasonable doubt. You might

Yo

m——— pre w3 T rnars —— — — - T
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have heard that on TV. We don't have to just say it looks
(unintelligible) driving a motor vehicle in this state while
their alcohol concentration is .08 or greater.

Ms. Kelly has no burden of proof here,
whatsoever; the State has the burden of proof. We have to
show these things'to you. Ladies and gentlemen, T'11 tell
you, this isn't a complex case. It's not a murder‘mYStery,
it's not a (unintelligible). 1It's a very simple case. But
just because it's simple, doesn't mean it's not important.

It's important both to Ms. Kelly and it's important to the

‘State. We're alleging the State's laws were violated. All

I'm asking of you today is your attention and your.
_ , _
competency. We've got one witness, that's the

(unintelligible). Beyond a reasonable doubt that Ms. Kelly
wés driving a motor vehicle (uninte}ligiblé). | |
"MR. PHIPPS: Thank you, Your Honor. I appreciafe
you thinking (unintelligible) but, you know, a video so
you'll get to see. And so the State has (unintelligible) we
don't have to present anything (unintelligible). They have
to prove guilﬁy beyond avreaéonable doubt. So let's talk
about that guilty beyond (unintelligible) fooﬁbal& éield,
push that ball all the way up to theVSO—yard line
(uninﬁélligible). Specifically what that is .

(unintelligible) . That's a big burden, proof beyond

reasonable doubt (unintelligible). Because at the end of the
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day (unintelligible) and you're going to get to make the
determination (unintelligible).
MR. WILLIAMS: Thank you, Your Honor. The State

will call Trooper Travis Methvin to the stand. {l

v

' JUDGE SUMMEY: Raise your right hand. Do you swear

truth the whole truth and nothing butt truth, so help you

/

THE WITNESS: I do.

N

~

JUDGE SUMMEY: Thank you, sir.
TRAVIS METHVIN, -

of lawful age, produced, sworn, and examined on behalf of the
State, deposes and says:

- EXAMINATION

BY MR.\ WILLIAMS: '
Q Thank you, Trooper. Could you piease state your

name for the jﬁry.; )
A Travié Glénn Methvin.
Q Okay. Where are you employed? S
A The South Carolina Department of Public Safety. 3
Q- Okay. Are you a member of the highway patrol?
A I am. | |

.. 9 Okay. Is the Department of Public SafeﬁYEii’iS_,iPn

the one who manage or runs the highway patrol?

A It is.
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Q " Excuse me. You're often referred as a trooper?

- You have to say yes or no. . _ -

A Yes.

Q Thank you -- excuse me. -- hdw long have you been
eﬁploYed with the highway patrol? |

A Thrée years.

@) Okay. Wwhat did you do -- tell us about yourself,

N

‘where are you from?

A I'm from Green?ilie, South Carolina. I was in the
Marine CQrps for four years, served as a cgrporal ammunition
technician. I worked at a téchnolog§ company for about two
years befbre I became employed at the South Carolina Highway
Patrol. \

Q Oka&. When you joined the highway patrol, did you
receive any trainihg?' |
\ A I did.

0 Okéy. Tell us about it.

Is

A The 12-week academy, the Criminal Justice Academy

- in Columbia, South Carolina, there's also an additional 9

weeks for.the troober side, what they call "trooper school."
We also were certiﬁ;éd.with field sobriety, traffic safety,
legals, et cetera! | |

Q Okay.' What do you learn ihrthose -- it was 21
weeks, total, training? ‘

A Yes, sir.
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Q. What did you learn in that?

A We learned the legals of South Carolina state law,

o

traffic stop safety, officer safety, of course. We are

certified with the DataMaster machine, we're certified to

e

operate it here in thé state of South Carolina. We're also

( v - ‘
given standard field sobriety certification and DUI detection

-certifications through the state of South Carolina's Criminal

Justice‘Academy. _
-~ h - . h
Q Okay. Since you left the academy, since you've
been a trooper, have you received any continuing education?

A I have.

Q Okay. What is that? : .

A I've recently completed the ARIDE certification. I
got that beginning of -- or in -- beginning of December of
2016. o : | ’

‘. ‘, \\»l (
Q And what is ARIDE, sir?
A ARIDE is advanced recognition of impaired drivers.

" Basically, it teaches you to pick up on clues of impairments

with drugs, and just learning more tools and ways of

detecting impairment.
Q Okay. As a trooper, what is the highway patrol's

primary concern? What kind of law enforcement do they engage
) ,

A We are primarily a traffic enforcement agency. We

focus on DUI detection, speeding, and other miscellaneous

—— T T — — T —— T - ——
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A I was on night shift. | é

’Q Okay. What is night shift? - ’

A For ﬁsxit;s about a 6 p.m. to 6 a.m.-shift..

Q Do you work nights? Daysé How does that work?

A Every 28 days we rotate betwéen night and day ‘
‘shift.

Q Qkay. During that time do you recall if you had

26 - © Page 69 -

traffic laws throughout the state.

Q. "Okay. What_areas of Charleston County do you
primarily control?

A I primarily patfol Interstate 26, that is my main

area of focus in Charleston County.

Q So generally troopers are not in (unintelligible)?.
A No. = . ‘
e ’ . . I . 4
Q Were you working on January 9th of -- February 19th
of 20167 . |
A I was. . _ ' ' , a
Q Okay. At that time do you recall what shift you

were working?

L

any contact with Hannah Kelly? ﬂ ﬁ

A I did stop her that evening, vyes. o ?
Q Okay. Can you identify her in court today?
A Yes, she's sitting right there. ;

Q Thank you. . How did 'you first come in contact with

~—
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County. T observed a black Linéoln that was weaving out of

its lane.

vehicle, I continued to observe it with my video camera

activated.

times. So I then initiated the traffic stop,-approached the

driver, and the --

Q
A.

Q

failing to stay in her lane, you said?

A

Q

was she just out of her lane?

A
Q
A
. Q

vehicle?

. Sorry. ' So you stopped her for exiting her lane or

Okay. Was this youf patrol car or personal

_Okéy._ Issued by the highway patrol?

Okay. Does it contain any video camera system?

27 - Page l70

I was on routine traffic patrol in Charleston
I then positioned my patrol vehicle behind the

It continued to drift out of its lane multiple

Hold on just a minute. -

Okay. .

N

s

Failure to maintain lane.

Okay. Would you say she was all over the road or

She continuously was not able to maintain a lane.
Okay. You mentioned a video camera.

Yes.

This was a patrol vehicle.

Yes, sir.

All right. Was this equipped by the state or is it

e —— , c - F— - e n yo " vre e e
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your personal (unintelligible)?

A It's/équipped by the state of South Carolina.
Q Okay. Do you record traffic stops?
A Yes.
) Q Okay. That'happens on that camera system? | Y
A _ Yes.
Q OCkay. I'm going to hand you a DVD. Just tell me

if you\can identify that.
A - It is mine.
Q. Okay, thank YOu. Is this DVD an accurate capture
of this traffic stop?
A It is. X
MR. WILLIAMS: Your Honor (unintelligible).
JUDGE SUMMEY: - I'll allow it.-
| MR: WILLIAMS: Your Honor, at this time I'd ask )
(unintelligible) .

JUDGE SUMMEY: Yes.

\

Q (By Mr. Williams) Trooper, if you couldﬁcome stand,
I'm going to turn this TV éround. You\might not have your
face to the jury, so I'm going tovask/you to keep your voice
up. |

A Yes, sirn.

Q  All right. Trooper, tell us what ybu're seging'

here on the screen.

A What you're seeing.is I'm headed westbound on

-
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1 Interstate 26 right before the 526. We're all familiar with -

2 that wonderful intersection in the area. It's nighttime, as

3 you can see, I'm traveling westbound just (unintelligible)
4 seated on the front windshield about -- a‘little bit below |
5 where your rearview mirror would be.

) 6 Q - Is éudio also recorded?

7 ' A It is. There is a’ 30-second playback. That video

8 camera 1s actually always recording, .so whenever I do

s

9 'activate it, it records 30 seconds visually, but not audibly.

10 So when you first start watching'the video, you're going to
11 not hear anything. Then yod'il start hearing, that's when I
12 actually press record.

13 Q Where are the microphones that are recording?
, e _ )

14 A One is in the cabin and then one is on myself that

15 you'll see here today.
16 Q Okay. So you have two audio sources recording?
17 A 1 Yes. One inside the vehicle and then one on my

’

18 person.

19 ) } ’(Video plays.)

20 Q Okay.i Trooper Methvin, did you initiate a traffic
21 stop?

22 A I did.

23 w__.Q‘_*__'A];.e;ll us what we just saW and why you .
24 (unintelligible) to initiate a traffic stop.

25 o A As I came past the 526 entrances and exits onto 26

—— re— - p = =3 — - m—— - o —
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Westbound, I observed this black Lincoln, as everyone could

see, drifting over the white lines and failing to maintain

their lane. So I decided to observe the vehicle, maybe it.
was just a one-time event. .It wasn't. It was a continued
pattern of (uﬁintelligible); I reported it aﬂa then'deéided
it was time to initiate a traffic.stop to see what is causing f
this failing to maintain the\lane. What yoU'heap me saying (
is just our -- our little jargon of (unintelligible). I
give the vehicle description, I give the location} and I also
give the vehicle tag.
| .- (Video plays.)
QL, Trooper, was this in Charleston County?
A It was in Charleston County.

(video plays.)

Q Okay. Trooper, tell me about your initial

interaction with the driver -and what you elected to do.
A All right. When I first made the approach to the

vehicle, I could detect a strong odor of alcohol. I asked :

for license and registration, I cannot remember off the top

of my head -- this has been almost a year ago -- exactly what
information she gave me at that time. I did ésk.her if she
had anythihg to drink, I believe she said yes, I'd have to
check with my report that both the defense and the
prosecution has. Given the strong odér'of alcohol, given the

weaving in and out of lanes, and the totality of the

I
\

)



1 :
' 31 | - Page 74

1  circumstances, I decided it was a wise choice to continue my

2 investigation as to why the car was weaving in the other .

3 lane. And that's when I asked her to step out of the
4 vehicle.
5 Q At this point did you know if the smell of .

6 alcoholic beverage was coming from Ms. Kelly or from the car,

7 did you know?

1

8 A No, no. And that's another reason why we ask

9 people out Of,the car sometimes. It's simply to get them out

~

10 of the car to make sure it's not just the car that smells
11 ~1like alcohol, it's actually the person.

12 - ‘ (Video plays.)

{

.13 " A ~The reason I ask for a female officér to pat down

14 Ms.'Kélly is because she is obviously a female. If there is-
15 a female officer there, it's a good choice to do a Terry
16 frisk to make sure there's no -- it's not a search of a N

17 person, 1it's just to search the outside (unintelligible) to

18 ensure there's no weapons.

i9 , / . (Video plays.)
20 Q Okay. You said you then offered a field Sobriety

21 test?

22 ‘ A Yes.
23 Q A And what are those tests?
24 A A field sobriety test is a standard field sobriety

25 test -- there are three that are in the standard field
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sobriety tests. There are numerous others that_you can be
trained on (unintelligible) are the basic three that I'm --
that we uée. The first one is the HGN, the horizontal gaze
nyétagﬁus. What that test is the involuntary jerking of the

\
eyes. The second test is the walk and turn, which is a

di&ided attention test. Basically, driving‘ié a divided
attention,’Qou have to check your mirroré, you have to check
your speed,’ you have to check the car around you, you have to
check the car behind you, you got to look for cars coming
everywhere. Your detention is -- or your attention is
divided. This test tests that.divided attention. And then
weido a one-legged Stand, which also tests your divided
attention and also just your basid balance as welll -
| (Video plays.) v

- Q ‘Did-yod.ask her if»she had any-mental-conditions
you should.know about?

A That is the,first question I askéd.  And the second
question is I asked if she wearévcontacts or glasées.

Q 'And what was her answer?

A Neither.

(Video plays.)

Q | Okay. Tell us about the HGN test. What did you

see? | /

A The HDN test, first thing we do on HDN is we want

to check your eyes for équal‘tracking and equal pupils. If




10

11

12

13 .

14
15
16
17
18
19

20

22

23

24

25

_Xoufstart moving the pen slowly or the stimulus and you'll

33 | ‘Page 76

~you have equal pupils, that means you're not on any kind of

narcotics and your eyes are pretty much normal. Wefalso
equal track them to make sure that your eyes are -- can
follow my pen. The second thing that we check for is called
a 1ack of smooth pursuit. If someone\is -- has alcohol in
their system, you'll see a lack of smooth pursuit where your

eyes will pretty much -- they struggle to follow. 1It's slow

s

it's just-like if -- you>know, if a car was coming up, your

eyes need to track that smoothly. Under the influence your
\
eyes may not be able to track that car or that person

smoothly.

~

The second'thfng we track for is distinct and

sustained nystagmus at max deviation. Basically, you take :

\
the stimulus, or the tip of my pen as I would call it, you

7

take the stimulus and you put it at the very corner where the

peréon éan barely see out of the corner of their evyes.

o . .
You'll see her eyes --.well, you wifl see the eye start to
jerk? That isbnystagmus.. I saw that both -- I saw the lack
of pursuit in both eyes, I also saw a distinct sustained. -

nystagmus in both eyes.

The next thing we check for is nystagmus prior

to 45-degrees. Now, that one is basically you want to see -

start -- you'll wait and see when it starts to jerk when the

nystagmus starts. (Unintelligible) basically, shoulder

AY
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length is 45-degrees. Ms. Kelly had nystagmus prior to

45 degrees in both eyes. The third and the final thing that

I check for is called vertical gazed nystagmus. What that

indicates is that person has more than their body is used to

in -their system at that time. I did not see any vertical

gazed nystagmus. .
\ .
Q What's going to cause nystagmus? Why are you doing

this in relation to'—f

A The reason I asked for médical i1s that I want to

- cross out any brain injuries that could have caused

nystagmus. So I know that when I see nystagmus, alcohol or
(unintelligible) are in her system. If I can see . the
nystagmus, knowing that there's no medical conditioné that i
need to know about, I know that alcohol caused\the nystagmus.

Q Okay. Could somethiﬁg like a head trauma or
concussion also cause nystagmus?

A « It could.. “

Q Okay. And you askéd her at the beginning if she
had it?
A I did. And she stated that she did not have any

head injuries.
- Q Okay. Now, we can't see her eyes, obviously, in’
this video, just can't do it. We're going to have to take

your word for it?

A Yes.

——

T ——
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0 Was this test alone the feason why you decided to
arrest Ms. Keily:for a DUI?
A . No, it was not: k
Q At this poiht what did you do? | | B

\ J
A We start the next test, which would be the walk and

s

turn.

Q Okay.

(Vigeo starts.)

Q Okay. Tell us ﬁow -- tell us what happened.

A Ali right. Every time -- whenever T gavé the
instructions you saw, "It's\imperative that you stay in the
starting position on the (unintelligible) side. Heel and
toes f—»your left foot on the line and your rights foot heel

to toe." As you can see, she got out of that starting

started the test. And if you watch me, I put my arm -- if

anybody noticed that my arm came out like this. Basically,

what that's indicating is she did not touch heel to toe,
okay? So each time my arm was extended, she was not touching

heel to toe. She also turned improperly. I instructed her

on how to turn, she did, like, an about-face. All right. So

)

that is why you saw -- those were some more clues that I was

(Video starts.)

Q Okay. Tell us about that test.

- — - — =3 T ————s - s ———— — - puros a
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-

A It's very simple. You stand there with your arms

down by your side, you take whichever foot you're more

comfortable with, that doesn't matter which foot. I always

A

demonstrate. All right. You will 1§ok at your toe and you
will count out loud, "1001, 1002, 1003," and so forth until I
tell you to stop. That's about 30 secondé.» We hold it about
30 seconds, okay? Ms. Kelly put her down -- her foot doWn-~
twicé at the.very.beginning. You even saw her almost lost
count there at the saﬁe time{ Those started‘to make me
believe that the totality of the circumstances, the driving,
the odor of alcohol, the nystagmus and the clues ﬁrom the
walk and turn and the clues ffom the one—légged stand that
the driver, Ms. Kelly, was under the influence of alcohol at
that‘time. And that I'éhould‘place her under arrest, whiéh

you're about to see. \
(Video plays.)

0 And what are you about to do'right'here?

A What I;m about to\do7is I'm about to advise her of
her Miranda rights, which everybody has heard at least at one
point in your life, just by watching Cops (unintelligible).

| (Video plays.) . |

Q - Trooper, whose voice was that who just saiﬁ, "I

should have stayed where I was at, I ‘should have stopped

drinking"?
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A That would have been Ms. Kelly.
Q - Okay. And how was that important?
A In the -- in the car, like I ékplained earlier, we

have a microphone in the cabin of the vehicle. -

Q. Okay. At this point what are you going -- what are‘i
you about to do with the car?

A What we're about -- what I was doiﬁg, as you can
see, was a search incident to arrést to make there was
nothing obviously illegal, as well as inventory of the
vehicle before we towed the vehicle as well.

Q Okay. After the vehicle was towéd, where do you go
from here?

A What we'll do is wé'll trahsport her to the
Charleston County Detenﬁion_Center. Upon7arriva1 th%re weull
take her to the DéfaMaster room.

Q Okay. And the DataMaster room is where you
admiﬁister a breath test? -

A It, is. .

MR. WILLIAMS: Your Honorf at this time I

(unintelligible).

N

JUDGE SUMMEY: We're still on the record.:
Q (By Mr. Williams) Now, Trooper Methvin, “the thing

you just saw has about eight minutes left on it. What

happens in that period of time?

A We are‘being transported -- I was transporting

\
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Ms. Kélly to the Charleston County Detention Center.

Q = Okay. When you arrive at the detention center, : i
what's the first thing you do?

A The first thing I do is that I put my weapons

inside the trunk of my vehicle, per the jail's policy. And

then I transport the prisoner into the DataMaster room..

Q Okay. Describe the Data@aster room, please.

A In Charleston County there's two DataMaster
machines, there's a restroom, there's two video monitors that
we are required to use by the State of South Carolina,

there's chairs, copiers.

Q’ What does the DataMéster machine look like?

A It's a box with a screen on. It also has a jar

next to it with a hose that you would use to provide a breath

Okay. ‘Prior to giving a sample (unintelligible)?
" Yes. I go throﬁgh the SLED policies, which is -- .

You don't have to tell me.

¢  Okay. ’ D

Yes, I do.

Is this a sheet that's prepared by SLED?

It is.

\ N

Okay. Do you read it to her aloud? |

™~

Q

A

Q

A

0 Just, do you advise her of her rights?
X |

Q

A

Q

A

I do. . : B
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1 Q Do you give her a written copy?

2 A I do. /

3 0  so she~can read along with it?

4 A Yes.

5 0 Okay. Is she told that she does not have to a take
6 the test?

7 A Yes. , - \

‘8 Q Troope;, when you gave Ms. Kelly thié test,

9 (unintelligiblef? o : . ~ )
10 A It was.
11 | 0 Okay.
12 . \\A "~ Yes.

13 9 With -- prior to the sample, is there a 20-minute

14 observation period? . - | -

\ . , /

15 A There is.
16 Q Did you observe Ms. Kelly for 20 minutes?
. 17 A I did.
18 -~ ° Q  How close wefq you to her?
19 A Wherevme and the judge are, not far.
20 Q Did she put anythiﬁg in her mouth at\any peribd of

21 time? ]
22 A No. . : 9

23 Q At the beginning of the 20-minute observation

24 period, did you check to make sure there were no foreign

25 objects in. her mouth?
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A I did. f
J . ; .
Q Are you qualified to administer this test?
A \I am.
Q Okay. You're certified to run a DataMastervtest in

South Carolina?

A Yes. :

'Q Who gives that certification? .

A‘ South Carolina CriminallJustice Academy.

Q -Okay. And did you use the proper procedure, proper
manner? |

A Yes. :

. ’ A .

Q Okay. I'm going»to hand you a document

(unintelligible) . Don't tell me what it is, but éan you

A Yes, I can.
i MR. WILLIAMS: Your Honor, at this time\I would
move the DataMaster repbrt of Ms. Keliy into évidence.
| | JUDGE SUMMEY: Okay .
(Unintelligible.)

. /
JUDGE SUMMEY: Please step into the jury room.

Thank you. For the record, the jury (unintelligible). Go
ahead.
(Unintelligible.)
‘ JUDGE SUMMEY: Okay. Do you have a response?

MR.: WILLIAMS: Your Honor, I have (unintelligible)
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the operator, solid and/or liquid matter into the mouth. T
don't think this calls into guestion (unintelligible).
. . J

JUDGE SUMMEY: Okay.

MR.

submitted that (unintelligible). Number three, the accused
was not allowed anything in hie mouth for 20 minutes. He let
it happen (unintelligible) because (unintelligible).

MR. WILLIAMS: Policy (unintelligible) the failure |
to follow any of the policies,iprocedures, or regulations for
the provisions of the‘seqtion shall result in the exclusion
of evidence of any test result. If tne trial judge or
hearing officer‘finds this failure materially affected
accuracy or/reliability of the test résults or tne fairness
of the testing procedure,

. officer will specifically attest to the manner in which the
failure materially affected the accuracy and reliability of

the test result in fairness to the procedure.

her mouth one time, that was the testimony, I think the trial
judge ——-how.that materially affected the accuracy or
reliability of the test results.

JUDGE SUMMEY: Give me a moment to review this,
please (unintelligible) you're still-under cath.  I've given

this a lot of thought and consideration. And in taking both

sides and looking at it, I'm going to let this go to the

PHIPPS: Your Honor, as we all know, he

—

Your Honor,

41 ’ Page 98 |

) |

g (

-~
i

then the trial judge or hearing

if he said she put her fingers in

m—

- - - - ey — — - T
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1 jury. I'm going to let them, the jury, decide whether they

2 Dbelieve that.thgt impacted. I believe that the SLED
3 regulation that you brought up and the statute, I'm going to

4 allow it to gd\forward to determine the outcome of the trial._Ev

75 Sir, you're welcome to appeal, but I am going to let;this go
6 to the jury and let them make a determination. ,'g
7 ‘ MR. PHIPPS: Your Honor, may I use the restroom
8 real quick (unintelligible)? , J , | - B

9 JUDGE SUMMEY: (Unintelligible) this is taking so

10 long, but I do take this very seriously.

11 MR. PHIPPS: Thank you. » |
12 ~  (Unintelligible.)
13. R MR. WILLIAMS: Thank you, Judge. So based on the

14 Court's ruling, prior to this I moved the DataMaster report

15 (unintelligible). " o | ' ,. li
16 | JUDGE SUMMEY: Correct. ;
17 - ‘ MR. WILLIAMS: Okay, thank you. o / ?
18 JUDGE SUMMEY: All right. Bring them back in; g
19 : “ (Unintelligible.) |
20 | MR. WILLIAMS: Thank you. .Your Honor, before.we

21' broke, Trooper Methvin identified the document.. I moved it
22 into evidence, State's Exhibit 2.
23 JUDGE SUMMEY: Uh-huh.

24 . MR. WILLIAMS: TIt's admitted?

25 JUDGE SUMMEY: Yes.
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MR. WILLIAMS: Thank you.

BY MR. WILLTAMS:

o) Trooper Methvin, I'm going to hand you this
~document. (Unintelligible) can look at it at the same time
(unintelligible) . | SN -

A It's the subject biographiéal information.

Q Very top.

/

A Oh, yes, the South Carolina Law Enforcement

Division breath alcohol analysis test report driving under

—

the influence.

-0 Okay. The first group, subject biographical
information, who is this report run on?
A Hannah M. Kelly. )

o Okéy. Second section, arrest information, what was

the date of this arrest?

A February\19, 2016.

Q ., Okay. And who was the arresting officer?T
‘ A ’T:Gl Methvin, me.

Q ‘Thank you. What was the afreét tiéé?

A 0057, so 12:57 a.m.

Q " And length of time? )

A The -- |

Q' Just after midnight?

Yes, just after midnight.

LGOI

The operator information, who was the operator of

AN

- ——c— e — - — ——— ™ v p T T — — - eIty
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1 this test?
{

2 A Myself.

3, Q  Okay. Occasionally, will a diffefent»officer

4 - operate the test than made the‘arrest?

5 | A Yes.

6 Q . Okay. But you did botﬁ of these in this case?

7 A Yes; | K !

8 Q .»All‘right. Was this test run based on the arrest

9 (unintelligible)?

10 ' A  Yes.

ll/ . Q Okay. It's got several questions. The breath

12 test, was it in your report?

13 A Yes. |
14 - Q Was the subjéct's mouth checked and any foreign

15 material removed?

16 A~ Yes. %
i7 é ~ Was the subject advised bﬁ,applicéble rights? ;
i8 A Yes. %
19 Q (Unintelligible) requested?

20 A Yeél

21 Q What type of sample was requested?

22 A,& A breath sample.

23 { Q . Okay. Waé the subjgct observed for a minimum of 20

¢

. N
24 minutes prior? -

25 A _ Yes.
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45

Q Okay. What i1s the purpose of the 20-minute waiting
period?
A It is to -- actually, I would have to check the

manual, the DataMaster manual, for that. But it's requirea
. /

e

by law.
Q Okay, thank yQu. Now, in the next section, the

subject's breath alcohol test results, the test's date was

when?

A February 19, 2016.

Q 7f Okay. The observation start time was when?

A -1:29:25 a.m. N

0 So this is approximately 32 minutes after her

arrest -- | \

A Yes. o | -

Q '~‘—— is that correct?

A Yes. ”

| 0 " Okay. Now, during that time, that was when her car

was towed and you drove to the jail?

A Yes.

Q  And ydu observed her for 20 minutes?

A Yes. |

Q . Now, the first thing %s a blank test. What was
that resuler e

A Thé'test -- or the machine'téSts itself.

Q ‘ OCkay. And whap was the result of that test?

— " - - — — . - r
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1 A oo. f
2 Q So nothing?‘ |
3 A Yeé.
4 " Q Okay. Next it -- did the machine veﬁify its
5 ~internal standard?
.6 ‘A It did.
. Q What waé.tﬁat temperature?
é A 33.99 Celsius.
9 Q Is thaf within range? |
10 A Yes.
~ o
11 Q (Unintelligible.)
12 A It was a 0.078.
13 " Q Okay. So the machipe is trying to run it at .08?
14 A Yes. -
15 0  And what did it run?
16 A 0.078.
17 Q- So is that slighgly below?
18 A Yeé.
19 Q - Is that within an acceptable range? | %
20 Ar Yes. \ ,
21 | Q If that had been -- if that test had been outside g
22 of the acceptable range, what would have happened?. ?
23 '.'A The machine would not. have allowed me to Qet a g
24 sample from Ms. Keily. |
25 | Q Is thét how the machine is.designed?
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Q .After it ran that .08 simulator verification and.
got a .078, did it run another blank test?
| A it»did.
Q What was that result?
A 0.00.
Q So at this point is it correct that the machiﬁe(ran'i
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A Yes. ' ’

0 If it's not in proper working order, will it allow

a driver to give a sample?

a 0, tested .08, got .078 (unintelligible) and then ran
A\

~

another 0 test?

A Yes.

Q At this pgint\:— this is whét we're 1eading up

to -- the subject sample, what was ﬁhe subject sample?
y
A It is a 0.09 percent.
/ ‘

Q  Okay. What time was that? ’

A It was at 01:54:04.

Q Okay. So approximately how long was that after her
arrest?

A Just under an hour.

Q After -- what waé the -- what was the ﬁext thing

that happened?

A . It ran another internal test --

.

Q Okay. . What was that?

|
|
|
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A -- Oor ., a blank test, I'm sorry. It was a 0.0.
Q Okay. So to your knowledge, was the machine in

proper working order?

-

A 'Ye_s.
. Q Okay. Msi'Kelly's sample was what?
A A .09.
Q (Unintelligible.) )
A That is greaterAthan.

NO) Okay, thanﬁ/you. (Unintelligible) you obser&ed
Ms. Kelly on the roadside? / | j
A Yes. |
Q Okay. Why did you initially stop her?
A For.failure‘to maintain- lane. |
6] Okay. Upon approéching the car, what did yéu
notice (unintelligible)?
A A strong odor of aicohol, just very strong. I
needgd to separate and continue my investigation, separate
her fiom the car.

CQ And did you still observe that . smell once she was

outside of the car?

A Yes. \
Q At that point did you give a field sobriety test?
A I did. |

Q And ybu arrested her for DUI?

A (Unintelligible) ves, I did. 1I'm sorry.

~
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1 Q Pursuant to state law (unintelligible)?

2 A Yes. ~ |

3 Q And what was her samp%e?

4 A A .09.

5 . Q (Unintelligible.)

6 A Yes. 4

7 o  okay. | . -
8 ‘MR. WILLIAMS: No more questions, Your Honor.

9 JUDGE SUMMEY: Mr. Phipps? |

10 | MR. PHIPPS: Thank'youi

-

11 BY MR. PHIPPS:

12 Q (Unintelligible) Trdoper?
13 , - A I've been employed with the South Carolina

14 ﬁDepartment of Public Safety for three years.

15 Q - And (unintelligible}?

16 | . A Could you specify a time frame? Up until right ”ff
17 oW . |

“18 Q For the time period'that YOu were (unintelligible).

19 A I couldn't give you an exact nﬁmber, sir. |

20 Q And would you agree with me for just

21 (ﬁnintelligible)? _ ~

22 A From the totality of circumstances{ that is why I

23 made my arrest.

24 Q And that opinion is subjective?

25 . . A Again, those were the totality of the

e et e———————————————————————————rr e —
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circumstances.

Q Okay. And (unintelligible)?
B A Yes. ,

Q  Do you‘recéil what the weather was?

A It appeared to be clear, no rain. |

Q Was it éold? |

A I cankt recall rightvnow. . \

Q (Unintelligible.) |

A I.can't recall right now.

0 | Your field sobriety (unintelligible)?

A Yes, sif;i‘ ' -

Q And you taiked about (unintéll%gible)?'

A Yes, si?. A\, ~

Q | And you're pretty experienCed;in adﬁinisteriﬁg ﬁhat
test? | | | |

A There's alWays ;obm to get bettér.

YQ F“,Okay. .And how many queues are there?

A °  THere are six c;ues total on hérizontal éaze
nystagmus.

0 - (Unintelligible.) \ . | ~ .

A : on the first set, in both eyes you're looking for a
1ack of smooth pursui£.~ On the second test -- or not the

second tesﬁ, but the second part of it, you're looking for

distinct sustained nystagmus at max deviation in both eyes.
: f

And on the third area, you'are look;ng for onset of nystagmus

NS
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prior to 45-degrees.. And you would make two passes each

time. B ; /

_Q © And then you (unintelligible)?

A Yes, sir. S o

Q And you stated in your\testimony Ehéf she didn't
walk heel to toe? |

A Yes..

Q Arid (unintelligible)? B}

™~ - .
A On‘the videQ you can see my arm extending. I

.

-
e
i

you that right now. But you could see my arm extending,
I's . 3 :

L

indicating a missed heel to toe. Q

Q Sir, how many times did it happen?
A I couldn't give you an ekactlnumber.
Q (Uniﬂtelligible.) / | o
A I did, but I did not count.
0  (Unintelligible.)
A No.
N e
Q (Unintelligible.)
A It was (unintélligible) Sﬁt --

MR. WILLIAMS: Asked and answered, Your Honor.

Q (By Mr. Phipps) Something about the start position?
A Yes.
Q And if I recall -- correct me if I'm wrong -- from

ybur testimony, you stated that she had stepped off because

4
]
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/

A Yes.

Q (Unintelligible) she was messing with hér hoodie?
A No. \ |

Q Okay; Do yoﬁ know why éhe was --.did you ask her

if there was (unintelligiblé)?

A I do not recall at this time.

Q Okay. And when you had her do" (unintelligible)?

A Yés, yes. | | \

Q Agd (ﬁhintelligible)?

A No, I do not.~

Q Do you know what she does for a living?

A I believe she stated she was in the military.

Q Okay. And so you have no ciue what she did that.:
day? |

A No, I do not.

Q Did you inquire if she‘had any leg issues or

problems with her legs?

s

P

A Before -- like'I testified before -- I asked if she

had any medical conditions, and she stated no.
Q All right. Any other conditions that could cause

you not to have balance of your legs and not able to do some

\

A When I asked if she had any medical dondiéions and

she stated no, that is my requirement{
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0 (Unintelligible.) ' '

A I have asked her if she had any medical conditions,

and she stated no.

Q That's not the question I (unintelligible)l
A Okay.
Q The question is (unintelligible)?

A Could possibly. :

0 Possibly. So if you'ran five miles up‘norﬁh
(unintelligible)? /

A Could possibly./

Q  Could possibly. And so all the (unintelligible)
YOu determined that the totality of everything?

A Given the totality of the circumstances that I was
And you took her to the station?

Q

A The jail, vyes.

Q (Unintelligible.)
A

I don't remember anything that was discussed_on the
way to the jail. '
Q You don't remember anything?

A ° No. I remember certain things, and then there's

Q (Unintelligible.)

A Yes, we arrived at the jail.

Q Tt's (unintelligible)?
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Yes.

And (unintelligible)?

- I'm sorry?

MR. PHIPPS: ‘May I approach?

JUDGE SUMMEY: Yes.

Exhibit 2

A

Q

(unintelligible) ?

A
Q
A
Q
A
Q

A

{

~

(Unintelligible.)
Yes, this is it right here in my hand. FOkay.
(By Mr. Phipps) And that is State's Exhibit --
MR. WILLIAMS: 2. . T
(ﬁy Mr. Phipps) 2, okay. So you have State's
in your hand? |
Yes, sir.

And ydu go through this process and

In the room, yes.

And this is a machine?
Yes.

(Unintel%igible;)

SLED maintains it, yes.

(Unintelligible.)

e

SLED maintains it, I am certified to operate it. I

do not, know what's inside. | -

Q

So basically, you just know how to turn it on

(unintelligible)?

A

I'm certified to operate it through the state.
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Q .

A

DataMaster will not allow a'sample to be taken.

Q

A

s
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Okay. And was (unintelligible)?

Yes. If it is outside an acceptable range, the

Okay (unintelligible)?

Again,

I can operate it, but I cannot -- SLED is

the one that maintaips it. If the machine is not

functioning, it will not allow me to take a breath sample

from a driver.

,VQ

A
Q
A

.sample.

Q .

A

But you testified earlier it was (unintelligible)?:

Yes.

(Unintelligible.)

—

Because the machine allowed me to accept a breath

So you.don't know (unintelligible)?

.

Well, if the machine does not allow me, from my

training from the South Carolina Criminal Justice Academy,

that if I cannot obtain a breath sample, that I need to

-~

restart the test or move on to a different machine.

Q

A

Okay (unintelligible)?

Not off the top of my head, no. I would have to

refer to my manual.

Q

Yes.

Why?

To make

- You have to check the mouth?

sure no foreign subjects -- or objects are

, —— - vourn . s — - — 9 r—
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in their mouth.
Q '(Unintelligible.)
Yes.
What kind of (unintelligible)? -
\A_breath samplé.

Okay. But aren't there different types of alcohol?

Thefe's ethanol.

‘0 » o » O P

(Unintelligible.)
Yes. .
Okay (uhintelligible)?

Yes.

And how can it enter the body?

s ~TS @ IR ~ T o S

It can enter it in a couplé different ways. But

d

the common way is through drinking it.

Q Correct. So ydur body\is like -- is like a sponge;

1s that correct?

A I'm not a doctor.
,Q I'm not asking you that.
A Okay. '
Q I'm not asking you if you're a doctor. I asked if

you knew whether our bodies were like a sponge?

A I know the alcohol is absorbed a little bit ‘in the
’ J

Q It can be -- how many (unintelligible)? Is it

immediately start (unintelligible)? .
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1 A I would have to refer to my manual.

2 Q' The.residuai,(uﬁintelligible}?

3 A Briefly, I -- but not off the top of my head could
4 I give you a good answer. : -

5. Q Okay. (Uninteliigible) the mouth, the alcohol in

6 the mouth --

7 A Yeah.

8 Q -- and sticks around? And the purpose of waiting
9 20 minutes 1is why?

10 f - A It's reqﬁired by law in the state of Sbuth’Carolina

11 thap I observe someone for 20 miﬂﬁtes. The bther'reasoning

12 behind that law, I would have to refer to that manual.

13 ‘ 0 You don't know?

14 A Off the top of my head, other than required by law,
15 no, I would have to check my manual.

16 0 And could it be to allow the alcohol that's
. S

17 (unintelligible)?
’ ; - .
18 ' A - As I've said before, I would have to check my

19 manual --

20 Q Okay. |

21 A -- to give you a good answer. g -
22 Q JAnd (unintelligible)?

23 A Okay. ‘

24 .0 'Well, T don't know (uninteliigible)? ; %

25 A It's not technically a sponge, no.
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. Q So absorbs? Let me ask you this, let me -- let me
change this: Do you drink?
A Yes? I do.
o) Okay. Do‘you drink alcohol?
MR. WILLIAMS: Your Honor, I object.
(Unintelligible.)
| 0 (By Mr._Phipps) Are you familiar thatuwhen people

drink that they often sweat alcohol out their pores?

A Yes.

Q Okay.. So your boay's porous like a sponge?
A Yes. |

Q (Unintelligible.)

A T'm unaware of that. I'm not aware-bf where

J

exaétly it's derived from.
0 Okay. So wouldn't it be true (unintelligible)
through your pores sweating, that same alcohol can come out
through your tears?
/ - _ : .

MR. WILLIAMS: Your Honor, he's asked the question
twice, and twice he's said he's not aware.

JUDGE SUMMEY: Yes Oor nov?

A No, I'm not aware. ' ' ] S

Q (By Mr. Phipps) Okay. And would the simulator test
that -- it's-verification was .078?
A Yes, sir.

Q And are you familiar (unintelligible) numbers when
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‘you (unintelligible)? /
N A Do you mean by rounding up?
Q Or rounding down. Have you ever had numbers beyond

(unintelligible) ?

A Please clarify your question.
) Q Absolutely. I apologize, I'll try to be clearer.
A No, you're fine.
Q You have a .90 -- g
A Yes, sir.
Q -- or .08 or .07. Have you ever had anything

beyond that, numbers beyond 1007?

A  Not typically, no. I've never had that in my

personal experience, no.

0 Because the machine truncates the numbers?

A I'would have to refer to my manual and you'd have

to refer to SLED on that.
) Q So you den't know?

No.

Yes.

A

Q '‘Okay. But yet the subject sample (unintelligible)?
A. ,

Q

Could that potentially be a .085 and truncated up?

A Agaiﬁ) I'm certified to operate it, but I'm not

_certified to maintain the machine.

0 You don't know?

A You'd have to ask SLED.
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1 Q So you don't know?
2 A No, I dé not.
3 Q (Unintelligible.) \
4 A ’fes. A
5 Q And during that 20-minute period (unintell;gible)?v
6 " A Any foreign objects, yes. - .
‘
7 Q Any foreign?
8 A Yes, sir. }
9 “Q ' So what"is'foreign?
10 A Anything that is not -- like, outside the body.

11 Like water[ smoking, eating.

12 Q (Unintelligible.)

13 ‘A Just SLED.

14 Q kUnintelligible.)

15 A Yes, it's in the manual. |

16 0 Interesting.

17 A It specificaily states ﬁhat.\ It's been what I'm

i

18 trained on.
19 © 0 (Unintelligible.) g
20 A "I'm not allowed to let them drink or smoke or eat’

21 anything.

22 Q Are you trained to tell them (unintelligible)?

23 A I'm not restraining their hands at that point.
24 e I understand that. But isn't it part of your

25 training (unintelligible) items put in their mouth?
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A It is. : ' C

Q - Sqias you're watching them, observing them, if you
see them puttiﬁg their hands up near their‘mouth, isn't it
your responsibility to tell them, "Hey, stop putting your
hands up near your mouth,‘you're not supposed to put any
foreign items in your mouth"?

A Again, hands are not a foreign'itém,

Q How do you know (unintelligible)?

A I didn't see anything. o

Q Okay. Would a penny be a foreign item?/ Would that— '
be a problem? g

A Yeah. I“cheéked what is required of me in SLED. I
did not see any pennies.

Q How about a finger? Is that a foreign item?

A I Qould pof think‘sop no. | )

Q Okay. What if someone's crying and they'vé got
pores running,down into their mouth and they'ré wiping their

face and then it's coming around their mouth, is that
residual alcohol pouring -from their eyes getting iﬁto thei
mouth?

I assume it would be possible.

Possible (unintelligible)?

A
Q
_A__ 1 mean, highly unlikely.
Q (Unintelligible.)

A

That WOuld be -- to me, it would be different.

T ——
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I would assume, yes, that you could be possibly correct in

that. But it is not foreign, yeah. - | %K

Q (Unintelligible) that wasn't the question. ;
_ [
A Okay . . 1
Q It could alter the results; isn‘t that corféct?
N A I don't know. | |
Q You don't know?
A I answered you, yeah. ’ .
. Q (Unintelligible.)
A Are you referring to when she provided a breath<

sample or whenever I left the‘jail?
A - . '
Q ' (Unintelligible) and walked out the door.
A I can -- I would say within two hours: I couldn't

give you an exact time of what time I left the-jail that

evening. o T - ’
Q 'Okay; And somebody who drinks a lot and is
intoxicated (unintelligible)?
A Some people do, some people don'tﬁ,'Everydne's |
_different. | | ;
| Q ﬁid she? P é
A I do not recall., |
Q You don't recalll(dnintelligible)? | ?
A No, not during the 20-minute Sbservation period she
didn't. But I don't\recéll -- I don't reéali. Sometimes T \B
aék_people when I get into tﬁe‘DataMaster room if théy ﬁeed' |

-
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to use the restroom. But I do not recall exactly when

Ms. Kelly used the restroom that evening.

o) She was in your observation for the 20-minutes time

period. How many times did she wipe tears down her face,

hold her hands on her face,Aand put in her mouth -- put her
. . \

fingers in her mouth? How many times did that occur?

A I assume’you counted. I can't -- I couldn't give

you an exact number.

Q You don't know?

A Not the exact number, no, sir.

Q Butlit\did occur?

A I'm éuré it did./ She wés crying.

Q (Unintelligible.) ,. ‘

A You had stated earlier that it is a possibly an&

then you asked me and I was answering both questions at the

same time énd I said yes. A

Q So she did put her fingers in hér mouth.at one
time? |

A As I testified earlier to that, yes. g

~Q And -- but yqﬁ don't know how many times that
occurred?

A No, not exactly.

Q If. T played t@emyidegwfprAyou, could that refresh

your recollection?

A The exact number? g




\ o . 64 o Page 121 |

1 0 (Unintelligible.) \ .
2 | A Yeahj \ | ' ‘ : )

3 | MR. PHIPPS: Your Honor, I would 1ike to play the

4 video -for him. Do you have -- is that a Bluetooth?_ I think

5  that might be the best way to do it. ' | §

6. ' (Unintelligible.)

7 ‘ MR. PHIPPS: You want to excuse the jury while 3

8 we're trying. to queue this all up?

9 . JUDGE SUMMEY: Let's just try to use it before.
10 Let me ask Latasha -- where's'my note for that?
11 o 'MR. PHIPPS: You want to excuse the jury while we

12 try to figure it out?

13 | (Unintelligible.)

~

14 , JUDGE SUMMEY: Okay. So it does not work, the TV

15 doesn't work? _ N

16 g MR. PHIPPS:" Doesn't work, period. -
17 JUDGE SUMMEY: I'm SO sOrry.
18 MR. PHIPPS: I may be able to hook up to my

19 computer.

20 : JUDGE SUMMEY: Maybe the disc will ‘work this time.

.21 o MR. PHIPPS: Well, I don't think it's formatted. g
22 \JUDGE SUMMEY: Oh, that's right.
23 | MR. PHIPPS: I have a bunch of (unintelligible) }

J
24 hookups in the back.

25 - , (Unintelligible.)
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JUDGE SUMMEY: We're still on the record, by the

way .
MR. PHIPPé: So I think it can hook up to the TV.
JUDGE SUMMEYf Okay. Using a (unintelligible)
cord?
MR. PHIPPS: But I need two to one.
(Unintelligible) basically come out with two.
JUDGE SUMMEY: I'm sorry it's not formatted.
MR. PHIPPS: Do you have a (unin;elligible)é
JUDGE SUMMEY: No.
MR. PHIPPS: AIid I thought/I had stuff like that.
- JUDGE SUMMEY: Well, I mean (unintelligible) we had

N
an issue one other time with a formatted disc. We ended up

\

»having to play it on the cémputer. Do you remember that?

MR. PHIPPS: I don't have (unintelligible) my IT
guy's getting yelled at. This is supposed to be resolved.
Do you have a larger compﬁter screen? -

JUDGE SUMMEY : All we have are desktops.

MR. PHIPPS: I mean, we.can set it up and play it
for them.

JUDGE SUMMEY: I would have to 1 would have to

unhook the_desktop.

- '~ MR. PHIPPS: What I'm saying is I guess we can

~

bring in the trooper over there and play it.

JUDGE SUMMEY: Yeah, I mean, Trooper Methvin can

e — — = ————— - e — s =
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move unless ybu have an iésue with that. I have no issue
with that. I mean, we've had to 'do this before with a laptop
beééuée it wasn't -- the DVD was not formatted to the proper‘
file. (Unintelligible) and you're going to have to stands
here, okay? - |

MR. WILLIAMS: Ed?;
MR. PHIPPS: Yeah?
MR. WILLIAMS: Why don't we move the TV just to the

floor and set it_(unintelligible)’right heFe?

' - (Unintelligible.)
- JUDGE SUMMEY: We ready? - ‘ ¥
Q (By Mr. PhippS) Just to set a little foundation for

/

the jury, explain what we're looking at.

A We are in the Charleston County Detention Center in
the DataMaster room. That is-me, that is Ms. Kelly, and déwn
here is the DataMaster-maéhine. And up here you can actualiy
see the recording. (unintelligible). And then this is a video
recording (ﬁninteliigible).

Q. I'm not going to stop ;tv

A Okay.

(Vided plays.)

0 - Where are her hands?

A -They are (unintélligible) holding the paper right

there near‘me. She has her hands‘folded.

Q Prior to that, were you watching?
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25  (unintelligible) the blood ratio of alcohol to blood, do you

: /Yes, but I.did not see (unintelligible)

'Did you count how many times (unintelligible)?
-About there.

_ (Unintelligible.)

A
Q
A
Q
19 - A
Q
A
Q
A
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(Unintelligible.) B -
It sounds 1like she's sniffling.
(Unintelligible). your recollection?

Yes, I watched the wvideo.

I did lose count, I'm sorry. It was numerous count '
Okay. -
-- before the breath test was administered.

Okay. Can you give me a number (unintelligible)?
Okay. And then you even had her get up and throw

That was after the test, yes.
(Unintelligible.)

Not to my recollection.

Yes.

(Unintelligible.)

From my knowledge, yes.
(Unintelligible.)

Okay. And in‘regards to the analysis of the report
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 know?
A I'm hot a medical professional. 7
\ Q Okay. ;
A I know BAC, but I'm not a medical professional. I )

'saying you have to blow, like (unintelligible)?

'sample, that does suspend their license, and I like to give

people every bit of opportunity.
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could not give you a good answer on that. _ . j

0 Ogay. And your -- your training?
A . I would have to refér to the manuals. But again, i
I'm not - - N a
0 Okay. |
A -- a medical professional. ,
{

0 And when you had her take the test, I recall you g

A - That's just something that I help‘people understand

how to. So -- because if they fail to provide a valid breath 3

~

Q And'so you tell her to breathe deep from the
diaphram? ) |

A Xes.}

Q Isn't it true that (unintelligible) breath that

they ask for? . _ | H

A It is a deep breath that you need. SN

v \ : . .
Q You need? - ' : '
A You need to be able to provide a breath sample.

And if you fail to do so, it'll suspend your license.
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So they teach ydu at the academy just to blow

normal, but there's no necessity to have that deep, below

N

I would have to check the manual.

Okay (unintelligible)?

Again, I would have to check_the manual.

Does the machine“(unintelligible)? 3

Agaiﬁ, I would have to chéck theimanua1~on that.
Small versus large?

I would ‘have to check the manual on that.
(Unintelligible.f

Yes.

) (Unintelligible.) | . -

JUDGE SUMMEY: Okay.

BY MR. WILLIAMS:

Q

A

Q

(unintelligible)?

A

Q

happened?

No, ;F;dqes not.

I'm going to try to be very brief (unintelligible)?
T did.

So you were able to recall details

~

Yes. The main details, yes.

The incident report doesn't include everything that

Every word she said? _ ' .

No.
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the .078,
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two.
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Q
greater?

A

Q

A

-

Q

combative?
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Okay. So you might remember some things?

~

Yes.

You don't remember everything that happened here?
Yes, that would be correct.

Does your1répo£t éontain-(unintelligible)?

Yes, it doesl

The -- Mr. Phipps asked you about the .09 versus

the fact that one has three digits the other has

Yes.
He asked you about truncating or rounding.

Yes.

)

Okay (unintelligible)? . )

I believe that was his point he was trying to make.
Is .085 still .08 or greater?

If you truncate, yes, or if you round up, yes.

So even .08 rounded up to .09 is still .08 or

Yes.

§

Okay. He said -- when y'all were in the DataMaster

‘room, was she handcuffed at the time?

Once I brought her into the DataMaster room, I do

" remove handcuffs.

Okay. You don't have to if someone's fighting or
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Q

I do not have to, no. But she was not combative..
She was (unintelligible)? |

.Yeah.

You wefe professional?

Yes.

| Y'all had a good relationship?

The best that one can have in that situation.
In that Situation, yeah.

Yes.

But y'all weren't fighting each other?
No. ‘
So yoﬁ had no reason to handcuff her?

No. o (

If you handcuffed her, it would have been

(unintelligible)?

A
Q
A

Q

Yes.
But she didn't require that?
No.

When you read her her advisement of

(unintelligible) and rights, did you read her the portion

21  where it said if you blow .08 or greater you can be charged

22

with DUAC?
_A Tdd
Q Is that what we're doing here today?

Yes.

-71 ' : Page 128E
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Q And finally, I'm just going to hand you Section
56-5-2950. And I'm just going to ask you to read this
underlined portion right here to refresh your recollection.
A\ Okay. (' /
MR. PHIPPS: I object (unintelligible).
iQ (By Mr.’Williams)'If you could review that -

underlined sentenCe.

From here?

A

o) The underlined sentence. .

A Okay. Before the --

Q Not read, if you could feview it. R

A Okay.

Q Okay; Does that refresh your recollection?

A Yes, it does.

Q‘ Okay. Mr. Phipps asked you a questién regarding

the range. Is that within range?

A Yes, it is.

Q What is the accepted range?

A "7 -- or .076 to ;8 or .084. i
.Q So it'"s .04 above or below point .08?

A Yes. ; ' N

Q Sbvthis was in range-?

A .Yes, it was.

Q . Thank you.

MR. WILLIAMS: No other questions, Your




10
11

12

~13

14

15

16

17

18

19

20

21

22

- 73 Page 134
JUDGE SUMMEY: Right.

MR. WILLIAMS: All I'm saying (unintelligible).
JUDGE SUMMEY: 1It's the reply‘that -- to the Court
that's different. And I'm going to check with court

administration.

(Unintelligible.)
JUDGE SUMMEY: Right. I'm going to check with

court administration, I'll be right back. We're still on the

record. On record. Yes, I got.one on January 10, okay. The
court -- this is from court administration:

"The court held that henceforth in criminal
trials the party with the right to second closing arguments
requests the party with the right to open and close will be

. s

required to open in full on the law and the facts and be

limited in reply to addressing the other party's argument and

not permitted to raise new matters."

And then it -- so this is the Court's
understanding on this, is that because you put in evidence
durihg a motion, the jury saw the evidence. SQ'therefore,
you put in evidence. So the order is goihg to be you do full
ciosing, Mf. Williams, doés.a full closing, and then you get
to respond or rebut anything. That's the proper order.

~__ MR. WILLIAMS: Judge, I think it's -- I've been

told that if he goes in full then I get to reply with what he

said.
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actually and I'm trying to find (unintelligible) it said it's
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JUDGE SUMMEY: Not per court administration.
MR. WILLIAMS: Judge (unintelligible).

MR. PHIPPS: Your Honor (unintelligible).
JUDGE SUMMEY : Abéolutely. ' Go ahead.

MR. PHIPPS: So‘(qnintelligible).

MR. WILLIAMS: Judge, the Court addressed that

in trials (unintelligible).

JUDGE SUMMEY: It does say that. Yeah, it does say

that, Mr. Phipps. So the party with the rightnto be first

and last closing argument must open in full on the law and

\

the facts and in reply may respond in full to the other

.

party's argument but not raise a new matter.

MR. WILLIAMS: Yeah, I agree with that. I'm

!

"entitled to go last because he introduced evidence. I have

to bpen. It used to be he would go (unintelligible) he would

close and I would close. Now I have to open in full

P

(unintelligible) he closes in full, .I may reply only to what

he said.

(Unintelligible). I have to give my entire closing
( .

argument, he closes, then I get to reply.

JUDGE SUMMEY: It says: "We preserve the common

law rule that the defendant has the right to open and close

" if he presents no evidence,% So you were right. Your scene

is evidence because they watched the video. 2And it does say

opinions -- that trials after this opinion.. I received this
J : : .

ran ST
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: /
on January 10th, okay. Anything further on this issue? Are

you prepared to go forward'with closing arguments? Mandy,
please bring in the jury. Go ahead and bring/in the jury.
MS. SIMPSON: Okay.
(Unintelligible.)\
JUDGE SUMMﬁY: ‘Hold,on.u I'm sorry, I was reading.
‘What are you talking about? N L
MR. WILLIAMS: He just said does he éo first. And
I said, no, I go first -- -
JUDGE SUMMEY : No( he goesvfirst in full.
MR. WILLIAMS: Yes, ma'am. .
N . JUDGE SUMMEY: Because of the evidencé; Or else,
Yes, you would have.( _

MR. PHIPPS: Otherwise, I would have gone. 3

JUDGE SUMMEY: Yeah, if the VA video -- you did

bresent that as Defense 1.

Mé. PHIPPS: And then he would have gone
(unihtelligible).

JUDGE SUMMEY: No. If that video, if the jury had
not watched that video, you would have gone first in full, he

would have gone second, and you would have replied. Had a

limited reply. But because evidence was presented,, it

switched. -

MR. PHIPPS: All right, I gotcha.

JUDGE SUMMEY: Sorry for the confusion. - Bring them

e U S ;-,ﬂﬁ_i__ —
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~ o in.

’

MR. WILLIAMS: May it please the_court? Ladies and
gentlemen, that's it. Now you're going to heéf from me and
you're going to hear from Mr. Phipps in our closing
arguments.. I know this has seemed like a long day drawn out,
but it's very imporfant tha; you're here. We cduldn't have
done this without you;_ As I've told you before, this is very
important. It's important to Ms. Kelly that she have her day
in court, and it's impoftant to the State that we

d(uninfelligible) because we allege that Ms. Kélly violated‘
thelstate's laws. |

You saw the video, you saw a'second video, you

heard testimony from the trooper. 'What/we had;tQ‘prove to
you today, I'm going to read it to you again: "It is
unlawful for a pefSon to drive a motor vehicle within this
state while his ilcohol Conéentration" ;— that's the cfime
shé's alleged to have committed and I believe Qe've proven
that she did do that beyond a reasonablé doubt.b You heard
that she was driving. Trooper Methvin said that she was
driving a black Lincoln, she got out of her car, y'all saw
that. You héard him\say this was in Charleston County, this
was in the state of South Carolina. )

Hér alcohol concentration was .08 percent. Her

test per the DataMaster report and this document states,

Exhibit No. 2 -- you get to take back to the jury room with
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'-you and look at it up close. Her result was .09. Now, there

was a question from Mr. Phipps about rounding. We round up
on .085 to .09. I don't think that was the case. Even if it
is the case, I submit to you that .085 is still .08 or

greater. You heard when’Trooper Methvin placed her under

‘arrest and said, "You're under arrest for a DUI." In South

Carolina at this point in the juncture, Trooper Methvin has
not_admiﬁistered a breath test. So he has no way to know j

what her élcdhol concentration is.

{

He took her to the jail, administered a breath f
test, advised her -- of which you saw on the tablet -- if youi
blow a .08 or greater you get prosecuted for a DUAC. That's
what we're doihg. If ﬁhere's'questions‘about the 26fminuté H

waiting period, I think you saw it yourself. You get to

| )
beginning, this ‘has taken a long time, but it is a simple

case; I believe. I believe we've proven this to you beyond a

reasonable doubt. She was driving in South Carolina, her

alcohol concentration was .08 .or greater; I believe you

AN
should find her guilty. Thank you.

MR. PHIPPS: May it please the Court?

JUDGE SUMMEY: Yes, sir.

MR. PHIPPS: Thank you. (Unintelligible) legal

questions. I'll try to be brief. I tried to be brief

(

before. You finally saw me (unintelligible). Sit there and

e vy o —— T P T urTCIY vty T ——s =2
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1 be quiet and you can't hold that against her
\ ‘ _

2 (unintelliéible). It is -- he tries to make it very simple
3 and say, you know, we've got a number and that's it, we've
.4 gottto convict her. That's not true. The law allows us to

5 present to you informaiion, which I did prove the ‘truth,

6 actnally, believe it or not. I heard (unintelligible) .

7 Tnere was testimony of doubt from him (unintelligible).

8 So the law allows me to present‘any~evidence

9 'that corroborates or questions the abilitylto breath test

10 (unintelligible). Okay. So what does.that mean in laymen's
11 terms? Wnat that says is (unintelligible). Well, guess - | %
12  what, it's not (unintelligible) field sebriety. But if you

13 wetch her, she seems fine, she wes fine, she was walking heel
14 to,toe.."And he said she's doing something\like this, but you
15 can't see. She looks fine. She doesn't step off

16 (unintelligible) arms aren't raised. There's all kinds of

17‘ indicators that they can tesfify.to. Numerous of them. None
18 of nhem. -
19 | - You saw a little bit before when she did the
20 one-legged stand when she started, but once she got going
21 (unintelligible) or anything that could cause that

22 '(unintelligible). Talking about sne stepped off when they

23 put her in the initial ready stance to determine that she

24 messed with her hoodie.  (Unintelligible) she fell out of

25 balance because she was cold.. You can see the smoke, it's
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- you good people, to convict her on (unintelligible) of a

was cold out there that night, and she (unintelligible). My

‘State did not show that because they didn't want you to see

79 . Page 140
cold out there. Think about that. They don't want to talk L

about that. Think about what they're not talking about.' It

opinion, and hopefully you'll agree with me, it was okay.
| Think aboﬁt thé’other part to this. They 

stopped the video (unintelligible). Y'all didn't see the "~
video. I could have played it for you, have you go through
(uninteliigib}e). What was on there that they didn't want
you to see? Why didn't they play the whole thing?
(Unintelligible) I apologize, but I wanted you to see
(unintelligible) hide anything. They specifically -- the
the close-up. They—didh;t want you to see her crying and not
being intoxicated. There's nothing on those videos that
shows her intoxicated.

Let's talk about the driving (unintelligible).
When asked why,-heAdidth know. He didn't ask. He didn't
ask (unintelligible). I don't know about y'all, but I text
all of the time. I.shouldn't, it's horribly dangeroué, But
we all know that that's (unintelligible). About .08 of a

percent or (unintelligible). They didn't want you people,

percent after she (unintelligible) to present to you that

what do\you see in her and the video doesn't equate to the

number. And I hope that you will.
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But let's talk about that number, let's think

about that. He testified the procedures, such as why you
don't let anybody put anything in.their mouth

(unintelligible). He's only been doing it for three years,

and he's done so many DUIs -- sO many DUIs he can't even

count, but he doesn't know that the reason for that ié
because of residual alcohol. So we talked about pores. .
Okay. Sweat, pores come out. Here she is crying, Trooper

knows she's not supposed to put anything in her face or her

mouth. You watched ‘the video, you'll see she did it over 25

times. He admitted to it, she put her. fingers in her mouth.
Residual alcohol is in her mouth (unintelligible);

| He even said it. He testified -- when I asked
him, he said -- I said, "Couldn't tears.—— couldn't ﬁears
changé that and alter the number?" He said,."Possibiy. I'm
not sure, I'd have to read the manual," all this sthff.- But
that by itself creates what? (Unintelligible) we all saw it

(unintelligible) admits that it potentially, based upon

talking about the pores and we're a sponge, potentially it

.can alter that. Alter that. But also, what went on? The

\

machine went off, the machine didn't even collaborate to .08.

wa, they say, you know, there's this range, they- don't even

. know What_it is. They don't know what the range is. But

it's good enough for (unintelligible) let's put this girl in

jail.
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" That's what we have to prove to you. This question regarding
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I don't think it's okay. I'm going'to-ask for

you to find her not guilty (unintelligible). Think about why

they won't play that tape for you (unintelligiblg) their case i
(unintelllgible) and ﬂéd a big number, they would have showed
you ﬁhat in a heartbeat. But the reason théy dldn't show it

to you was because she was crying ‘(unintelligible). Think ;
about that. .10 -- I'm sorry, I apologize (unintelligible). |

Not guilty today. I appreciate your time. All the way in 3

the red zone (unintelligible). Y'all saw it. That, by .

itself, is (unintelligible). Just ignored everything else J
and thought about that one issue ‘alone. 7 1

(Unintelligible.)
) ,

MR. WILLIAMS: Thank you, Your Honor. Last you're

going to hear from me, I'm entitled to respond to what he i

just said. Several things here; ladies and gentlemen.

Mr. Phipps is a sharp lawyer. I don't question that. What

he wants you to do is to take. a simple situation, he wants to
hide the law. He wants to say, "Look at this, look at this

over here." She blew .09 (unintellidgible) that's the law.

the range, I heard the trooper say, "Before the breath test
is administered, .08 percent simulator of the test must be
perﬁg;mquuandwppg re?ult_mqs@rrgflect a reading between

.076 percent and .084 percent." The machine did that. It - |

was .078 percent .b




10
11
12

13

16
17
18

19

21
22
23
24

25

~have a glass of wine and be fine. Some people can have a

14

15.

intoxicated. Nothing I have to do today, nothing the State

20

82 . -Page 143
Mr. Phipps tells you that she wasn't stumbling.

I never said she was stumbling, we never said she was ]

plastered or hammered (unintelligible) whatever else you want

to say. That's not what she's charged with doihg. That's

not why we're here. We're here because her alqohol

concentration of .08 (unintelligible). The reason this law
exists is because we don't want defendants to come and say,
"She handled her alcohol well, éhe's fine." You can't say

!

that. People handle alcohol differently. Some people can

glass of.winé and not be able to drive a car, probably '3
shouldn't.
| That's why we have this law. It cuts Outs;‘"How
does she look?" Sﬁe was fine on the line there, her foot was

fine, she could have been texting. We cut all that out.

It's .08 percent or greater. Here it is .09. It's a simple

case, and he's trying to make it complex and confusing.

Please don't be confused by this. He said she wasn't

has to prové to you is intoxication. Again, ladies and
gentlemen, the statute says it is uhlawful for a person to
drive a motor vehicle in/this state while.his alcohol
concentration is .08 ﬁercent or mofe}» Périod, that's it.

We didn't show you the DataMaster video

(unintelligible). I see eyes glazed over (unintelligible).

,
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You have this video -- the roadside video, we stopped it
agéin. He drives her to the jail.in the middle of the night.
You have this video, you may watch the entire thing. It's
about 45 minutes, you can watéh it start to finish. Take
this video. 1If you have quéstions, please watch it. It is
in evidence, you are entitled to watch the whole thing. I
try not to bore ydu. I'm goihg to stop the video when I've
shown you what you need to see. By all means, watch that
video, watch the DataMastgr video_in their ehtirety.

The case is in y'all's hands now. Take your
time. We've taken our time in presenting our cases, take
your time and decide. Don't rush to judgment if you have a
question of what YOu didn't éee. I'm not going to try to
keep you hére needlessly. 'I think this is a simple case.
.08 percent or greater driving, that's it.”’.Oé percent.
Mr. Phipps makes a lot of reference to .0l percent, .01, is
why we want you to coﬂvict, Weil, yes, ma'am. Actualiy,

it's 2 percent. If .08 and we're wrong by .01, and I don't

think we are, .08 ahd she's still guilty. Because it‘has to
be greater than .08, it's .08 and greater.

Ladies and gentlemen, I really‘think this is a
simple case,vand>I ask that in your deliberations you don't

_get confused. Watch the videos if need to. You've got

everything here (unintelligible). It's .09 when she was

driving. Thank you.
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JUDGE SUMMEY: Thanks. Ladies and gentlemen, you |

have listened to the proceedings and the evidence in this

case. It is now my legal duty to instruct you as to the law

‘which applies to the facts. The laws of the state of South

Carélina_dd not permit a magistrate or a trial judge to.
comment on the facts. You, as judge, are the sole and
exclusive judges of the facts; however, it is my duty to give
you the 1aw.and you must accepf and apply the law as I give
it to you and be guided in your deliberations and your
congiderations.upoh the evidence.

Not only are you the sole and exclusive judges
of the facts, but also you, as a jury, are the sole and
exclusive judges of the.effect and value of the evidenﬁé in
the case, as well as the cfedibility of all of the-witnessés
who have‘testified. ‘It is for you to determine which witness
Oor witnesses are recaliing and truthfully relating what
transpired at the time of the alleged commissioﬁ of thé
violation as described 4in this citation. ’To weigh the
evidence, you must consider the credibility of the witnesses.
You will apply the test of truthfulness, which you are
acéuséomed to applying invyour daily lives.

You may consider the manner of testifying, the
appearance of the witnesses upon the witness stand, the
reasonableness of the testimony, the opportunity the witness

had to see or hear, accuracy of memory, intelligence,
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interest, and bias, if any, together with all the facts and
circumstances surroﬁnding the'testimony of any witness. It
is yoﬁr province to determine What testimony ié worthy of
belief and what testimony is not worthy of belief according
to the weight you assign to the testimony of each witness.
Presumption Qf innocence: The law does not
require any defendant to prove his or her innocence of a

crime. On the contrary, the law requires the State to

establish a defendant's guilt‘by legal evidence beyond a

reasonable doubt. The lévaresumés the defendant to be
innocent of‘the»charge.maae againét hiﬁ in the arresﬁ
citation until his guilt has been proven beyond a reasonable
doubt. 'The burden 5% overcoming the presumption of innocence
is placed‘upon the State and rests upon the State throﬁghout
the trial until the State has satisfied you by evidence of

the defendant's guilt beyond a reasonable doubt.

_What is reasonable doubt? A reasonable doubt is

the kind of doubt that will cause a reasonable person to

hesitate to act. The failure of any defendant to testify in
his or her own behalf does not create any presumption against
him or her. vI charge you that you must not permit thié fact
to weigh in the slightest against the defendant, nor should

this fact enter into any discussion or deliberation of the

jury in any manner.

Now I'm going to read you the charge: "Section

Ty prears - T ry i e r P——— o Ry Pom— ry P
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56-5-2933, driving with unlawful alcohol concentration. It

is unlawful for a person to drive a motor vehicle within this
state while the alcohol concentration is .08 percent or more.

A person who violates the provisions of this section is

I -

- guilty of the offense of DUAC/ or driving with unlawful

alcohol concentratiop."

Your veraict in this casé_will be one of two
forms. If from the evideﬂce and the 1aw(you find that the
defendant is not guilty, you will check "not guilty" on the
form and the foreman will sign his or her name and date. If,

on the other hand, you find the defendamt is 'guilty based

-upon the evidence and the law which you have heard, you will

check "guilty" on the form and the foreperson will sign his

or her name and date. Your verdict must be unanimous. It
. : _ ) -/

" must be guilty or not guilty.

Members of the jury, you may return and

'deliberate your verdict. The jury<panel may pick its own

i

foreperson. Mr. or Mrs. Foreperson, please advise the Court
when you're ready to report your verdict, please knock on the

door. Also, Ms. Alternate, you are not allowed to go back

during the jury deliberations, okay? You may come have a

' seat and wait or you\may‘exit, okay? Does anybody have any

issue with that?
(Unintelligible.) -

JUDGE SUMMEY: Well, y'all may go deliberate.

- e — T T e A

h
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1 Mandy, you're goingjto have to give that to them and hand it g

2 "to me, please. Ladies and gentlemen, have you reached a

3 verdict?

4 MS. FOREPERSON: Yes, we/have. | i
5 JUDGE SUMMEY: I need it. D% Y'ail have it? You
6 can just hand it to me over the bench. ‘ - %
7 MS. FOREPERSON: :Okay. _ |

¥ JUDGE SUMMEY: Ms. Foreperson,fis this the verdict?

9 Say it out loud. - -
10 MS. FOREPERSON: Yes, ma'am.
11 : r JUDGE SUMMEY: Thank you. Ms. Kelly, you have been

12- _found guilty of the charge of DUAC!, Mr. Williams, do you

\

13  wish to make a recommendation?

14 . MR. WILLIAMS: Your Honor, I (unintelligible). I
15  think the éharge carry a 48-hour minimum. ) ’ E
‘16 : | (Unintelligible.)

<

17 JUDGE SUMMEY: All right. Ms. Kelly, you will be

N

18 getting 48 hours of community service. The Charleston County/t

19 Community Service has a coordinator, they'll be in contact

20 with you. They will sign you up for that, okay? ,B
21 MS. KELLY: Yes, ma'am. -
22 - JUDGE SUMMEY: All right. Thank you very much. I

23 wish you the very best.

[ ——— e e e - - e m— o - e e e a - -

24 (End of audio recording.)

25
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1 'CERTIFICATE OF TR’ANSCRIPTIONiST J

S | ( |
3 g I, Sarah M. Elvington, do hereby certify that the
4  foregoing ﬁapé’transcription was produced to the best of my

'5 ability and may include inaudible sections.

6 ‘ I further certify that I am neither counsel for,

7 ‘related to, nbr employed by any parties to the action, and

8 further, that I am not a relative or employee of any counsel
9 - or attorney employed by the parties thefeto, nor financially
10 or otherwise interested in the outcome of this actioﬁ.. /
11 Witness my hand, I have hereunto affixed my

12  official seal’this 429t’h déy of May, 2017.
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\ ' §  EXHIBIT

SOUTH CAROLINA LAW ENFORCEMENT DIVISION
BREATH ALCOHOL ANALYSIS TEST REPORT
DRIVING UNDER THE INFLUENCE

[ o ‘ SUBJECT BIOGRAPHICAL INFORMATION , |
SUBJECT NAME: HANNAH MKELLY - ‘ DL NUMBER; _
RACE: BLACK o DRIVER'S LICENSE: .~ S

SUBJECT ADDRESS: 112 TRIPLE CROWN RD

SEX: ] . . N i :
DOR: . MONCKS CORNI:R SC 29461

1 ARREST INFORMATION -
3 AN
OFFICER NAME: T G METHVIN . AGENCY ORE “SCSHP600
TICKET NUMBER: 5102P0209817 COUNTY OF ARREST: 10 - CHARLESTON
ARREST DATE:  02/19/2016 ARREST TIME: 00:57
\ .
[ _ OPERATOR INFORMATION
-
TEST OPERATOR: T G METHVIN AGENCY ORI: SCSHPUGO0
CERTIFICATION #: DMT009700 - EXPIRATION DATE:  04/27/2017
SOLUTION LOT #: _15801 BOTTLE; 1306
BREATH TEST VIDEO RECORDED? ; YES, SUBJECT INFORMED OF VIDEO RECORDING? YES
SUBJECT'S MOUTH CHIECKID AND T SUBJECT INFORMED OF TYPE SAMPLE REQUESTED? YES
ANY FOREIGN MATERIAL REMOVED? YES SUBJECT OBSERVED FOR A MINIMUM OF (20)
SUBJECT ADVISED OF APPLICABLE RIGHTS?  YES TWENTY MINUTES? YES
1l . SUBIECT'S BREATH ALCOHOL TEST RESULTS - ]
~ -7 4
DATAMASTER DMT SERIAL # 109207
TLEST DATE ' ’ : 02/19/2016
OBSERVATION START TIME: (1:29:25
BLANK TEST . 0.00 01:52:25 J
INTERNAL STANDARD VERIFIED 01:52:31
0.08% SIMULATOR TEMPERATURE 33.99°C \ 01:52:57
. 0.08% SIMULATOR VERIFICATION 0.078 01:52:57
BLANK TEST 0.00 o 01:53:50
SRR RS e Y T ;
BIANK TEST 0.00 01:54:59 |
INTERNAL STANDARD VERIFID _ / 01:55:06

- | - . /C/ YA o/%

(I_(_gg.u;d(—:opy) Date/Time

J est Opcrulor.s Signature

T Arrestimg Olficer's Signature

Vlbl T WWW SLED.SC.GOV AND CLICK ON IMPLIED CONSENT. THEN CLICK ON BREATH SITE VIDEQ RECORDINGS. NTER THE REQUESTED IMFORMATION
FROM THE BOX BELOW TO ACCESS THE VIDREQ RECOKDING OF THIS BREATH TEST: .

i
SUBJECT 11>: 0051871235 DATE/TIME: 02/19/2016 01:51:26
SUBJECT PASSWORD: E86413 DMT SERIAL NUMBER: 109207 ’

¢ IMPORTANT NOTICE* #*
ANFORMATION FROM THIS REPORT W{LL BE USED 1O ACCESS THE BREATH TEST VIDEO. ANYONE WITH THIS INFORMATION WILL HAVE ACCESS TO THE
- VIDEO. PROTECT THIS REPORT AS YOU WOULD ANY IMPORTANT DOCUMENT. SLED ASSUMES NO KESPONSIBILITY FOR UNAUTHORIZED ACCESS.

SLED Forensics Form # 1S @18, April 203G

SN o, S PN o 4




STATE OF SOUTH CAROLINA ) © 5102P0209817
| ‘ \ ). CASE NUMBER
COUNTY/CITY OF CHARLESTON ). . .
- ) INTHE SUMMARY COURT
' ' ) : o
STATE OFE SOUTH CARCLINA )] - JURY VERDICT
' }
Vs )
)
Hannah Kelly )

DEFENDANT

We the Jury fi hd the De_fendant'.

)

Not Gu:lty

y

Guilty of DUAC at Ieast eight one-hundredths (08) of one percent but less
than ten one-hundredths (.10) of one percent,

\ Guilty of DUAC at least ten one-hundredths (.10) of .one percent but less
than sixteen one-hundredths (.16) of one percent. B

Guilty of DUAG sixteen one hundregihs, (.16) of one

2)1/20177

Date . | /Name of Foreperson

efcent or more.




STATE OF SOUTH CAROLINA )N THE COURT OF COMMON PLEAS
‘ ) NINTH JUDICIAL CIRCUIT -
. N . . ) M .
COUNTY OF CHARLESTON y Case No. 2015-000604 .
{ : ) Forme1 Ticket No.: 51 02P07098 1 75’ -y
) o
AHKELLY s
HANNARKELLY: ) 201 ? c ;0 ) 0 ?Z = e
Appellant, ) SEL o
_ ' ) NOTICE OF APPEAL =
Vs. )
| )
STATE OF SOUTH CAROLINA = |
| Resvondent.

To: TOD WILLIAMS, ESQUIRE, SOLICITOR F OR THE NINTH JUDICIAL CIRCUIT
' AND TO THE RESPONDENT ABOVE NAMED

-~ HANNAH
conviction i

KELLY, by and through her Attomey, Edward L. Phipps, hereby ajbpeals her >
in Charleston County North Area [Il Magistrate in front of the Honorable Joanna

Summey—FuIler on February 1, 2017. The appeal is made on the following grounds:;

1.

4

(&5}

' Charleston, SC

February 10, 2017 ) '

The Magistrate erred in presenting the j Jury with an incorrect charging document
where the State opted to pro'secsne a DUAC in lieu of a DUL

The Magistrate erred allowing the State to begin to prosecute for both DUAC and
DUL After the Honorable Court denied a mistrial with instructions for the State to
cease referring to DUI laws, the Honorable Court failed to instruct the jury to
disregard the incorrect information presented by the State.

. The Magistrate erred in admitting into evidence the results of a breathalyzér test after

the State could not establish a proper foundation for the test results. The State
admitted and allowed the Appellant to put something in her mouth during the twenty
(20) minutes prior to the breathalyzer test.

This Appeal is based on the legal doctrines as states in State V. Parker, 271 8.C. 159
(1978) and SC Code of Laws 56-5-2933 and any other issues that will be determined
upon review of the record. .

PHIPFS LAW/FTV
[N s .

Chérleston, SC 29401
(843)216-9797
Attorney for the Defendant

—-
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STATE OF SOUTH CAROLINA ) -
| o ) INTHE MAGISTRATES COURT
COUNTY OF CHARLESTON ) &
: ) R
STATE OF SOUTH CAROLINA, ) R
. ) /(cg“v S
) 2017-CP-10-725 A
APPELLANT(S), ) { %%,
’ ) N t () - i
-versus- ) MAGISTRATES RETURN . %,
A " ) : N
HANNAH KELLY " ). '-
)

RESPONDENT(S) )

COMES NOW, JoAnna E. Summey, Magistraté in and for Charleston County,
South Caroiina, and offers this as her Return to the Notice of Appeal' filed by the above-
namec\i Appellz;nt, ﬁannah Kelly, appealing the guilty verdict on citation ‘
No.5102P0209817. The Jury found the Defendant guilty DUAC. The court gave 48 héurs :

of Community Service in lieu of fine or jail time.

 RESPONSE TO-APPEAL |

1, The Magistrate erred in presenting the jury with an incorrect charging
docurﬁent were the State opted to prosecute DUAC in lieu of DUL
RESPONSE: The jury was presented with A me’ Verdict.F orm after the
State and Defense Rest to take i,nto the Jury Room to deliberate and give their
Verdict. Please see attached Jury Verdict Fo_rin. | |

2. The Magistrate erred allowing the State to begin t;)— prosecute for both DUAC
aan DU]; | _
RESPONSE: The goun denied the motion for a mistriai, The Court foudd; _

that the Prosecution was allowed to mention the difference between DUI and -
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DUAC due to the original charge being D.UI; Prosecution was explaining to
the Jury the reason for pursing the charge of DUAC when the original charge
was DUT as allowed under SC 56-5-2933
48] A person charged for a violation of Section 56~5.-293.0 may be
prosecuted pursuant to this section if the ongmal testing of the person’s breath or
| colIectlon of other bodxly ﬂulds was performed within two hours of the time of arrest and -
reasonable suspicion existed to justify the traffic stop. A person may not be prosecuted
for both a violation of Section 56-5-2930 and a violation of this eection for the same
_incident. | |
3. The Magistrate erred in admitting into evidence the results of a
breathalyzer test after the State could not establish proeer foundation for the test
’res(ults. The State admitted emd allowed the Appellant to put something in_her‘
mouth during the twenty minutes pﬁor to the.breatha]yzer teet.
RESPONSE: Tﬁe Court found that proper foundation had been established for
the i)reathalyzer test to be admitted. After review of the BA video, the Court
ruled that fingers, tears, and placing her dhand to her mouth once did net violate
the éO'minute waiting period requiremedts. |
State v. Parker (1978) requires that in order for the breathalyzer to be entered in
there are 4 elements that must be met. The Court found that the Prosecution 1.
Presented the BA machine was in proper workmg order before the test was
administered; 2. Presented the correct solution was in the machme; 3. :Presented
 the Officer did check to see if any foreign objects were in the defendants mouth

and the Defendants iears, hold the hands to the mouth, and one ti'me placing
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. fingers in her mouth did not violate this element; 4. Presented the Defendant’s

' teét was performéd by a qualified officer.

DOCUMENTS

1.

A

w

Appeal
Defendants Appeal

Jury Verdict Form

RESPECTFULLY SUBMITTED

UOANNA E. SUMMEY

MAGISTRATE CHARLESTON COUNTY

0“""_

DATE: March 15, 2017

Charleston County, South Carolina
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STATE OF SOUTH CAROLINA THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON DOCKET NO. 2017-CP-10-0725
HANNAH KELLY : BN
Plaintiff

vs.

STATE OF SOUTH CAROLINA

f
Mt M e et e e it e Nt e Nt e e e
!

Defendant

N

P W

TRANSCRIPT OF RECORD

o August 31, 2017
Charleston, South Carolina

BEFORE:

THE HONORABLE J. C. NICHOLSON, JUDGE

APPEARANCE S:

EDWARD PHIPPS, ESQ.
Attorney for the Appellant

T.D. WILLIAMS,IV, ESQ.
Attorney for the State

JOYCE C. RUEGER, CVR-M
Circuit Court Reporter
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Hannah Kelly v State of S.C.
Appeal from Magistrate Court 9 8

August 31, 2017
/PROCEEDINGS
THE COURT: = Hannah Kelly v the State of South
Carolina? .

/ )
[Whereupon, the court reviews documents] )

THE COURT: Who is here répresenting who? |

MR.»PHIPPS: G&od morning, Your Honor, EdWardl
Phipps fepresenting Hannah Kelly. |
r THE COURT: Okay.

MR. WILLIAMS: Toda,Williéms from the Solicitor’s
Officeihere on behalf of the State, Your Honor.

THE COURT: All right Mr. Phipps, I'1ll be glad to -
hear yéu. l

MR. PHIPPS: Your Honor, may it please the court?
On February 19th of 2016 around 1 a.m. Ms. Kelly was
arrested for driving under the influence. She submitted
to a breath test. And the officer administering the test
started his 20 minﬁte ﬁandatbry period. I think you may
have the memorandum we filed éo I can ---. \

THE COURT:V ——— I don’t have the memorandum. I’'ve
read the Magistrate’s return. - \

) MR.-PHIPPS: Okay. That’s fine. I’1ll give you a

little bit more detail and just summarizeé it. So he

started his breathalyzer test at 1:20 and it ended at

1:50. So it is a 20 minute observation period. She was

jultimately charged. She blew a point zero nine. As the
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Hannah Kelly v State of S.C. -
Appeal from Magistrate Court §9 .
August 31, 2017

prosecution went on through his case and.wé tried to -
resolve it Mr. Williams sent me a notice, which wés'
proper, that he was going to go forward as a DUAC,
driving with uﬁlawfui alcohol content and not a DUI —--—-

THE COURT: --— I'm sorry, go forward with what?

MR. PHIPPS: He was going forward with triallunder
the charge of driving with unlawful alcohol content,
DUAC, whicﬂ he is allo&ed to do. He gave us proﬁer
notice so he switched it from a DUI to a DUAC. During
the trial in the beginning in the opening M;. Williams
started his case talking about DUI. And went into what I
felt was a littie bit more ﬁhan he should have. |

| Hé started explaining thé law, what the elements

are, what the diffé&enc§ is between the two. 56-5-2933
states that I don’t have to defend her for both the DUI
and the DUAC which could éause mass confusion just as if
soméone was charged with murder and they come and
prosecute if for reckless homicide it would be improper
for them to go ahead and talk about the elements of
murder aﬁd murder itself. R

So at that point I objected. .The judge heard the
arguments and took it under consideration for about 30 to

40 minutes and.came back and ruled that she agreed.

There was some confusion and they said we’ve tried this

-this. way -for. the.last seven times.-- And-my - response- Wa'S"" e




O e N L b

10

11
12
13

14

15
16
17
18
19
20
21
22
23
24
25
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Appeal from Magistrate Court 100
August 31, 2017 )

\ .

just because that’s the 'way. you’ve .been doing don’t make .
it right. And she agreed and said that he should no
longer do that and that shé is goiﬁg to deny the mistrial
and the case went forward. | But she did not cogrecé what
héd occurred in_froht of the jury. And"typicaliy judges
have absolute diécretion‘when it comes to a mistrial and\
it”s usually not appealable.  But iﬁxis if they don’t
cure it. { |

~ And it was a mistake in law and she agreed to it and

ruled in my favor’ on that but didn’t cure it. So that’s

| the first issue that is brought before you today. Do you

want me to walt on the second and do you want him to
respond to it or do you want me to go on?
THE COURT: = Go ahead with the rest of it.

MR. PHIPPS: Okay, Your Honor. In regards to the

/

case it proceeded forward. -And’at the point where Mr.
Williams tried to enter the Datamaster results into

: _ N ‘ .
evidence I objected under foundation that he had not N

\ 5

: , . ’ \
established the proper foundation. And he couldn’t’

because under State v Parker she through the 20 minute

time period had stuck her fingers in her mouth several

-
/

‘different times. And the officer -- may I approach, Your
Honor? ) - , ' .
THE COURT:  Yes, sir.

[(Whereupon, Mr. Phipps provides documents to the
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Hannah Kelly v State of S.C.
Appeal from Magistrate Court 1 01
}hq;mt31 2017

court]
MR. PHIPPS: So I have snapshots of the time period.
And you can see during the time period and I think those
éictures are about every twd minutes she is putting her
hands in her féce. Now as a poliée officer they are
trained even in the South Carolina Law Enforcement

Division’s alcohol analysis test report for driving under

\

the ‘influence as they are putting in the information.they

are required to check her mouth and remove any foreign

/

items.

THE COURT: - Did the police officer testify that he
did check her mouth or not?

MR. PHIPPS: He did. He testified that he checked
her mouth and he also testified that she put her fingérs
in her mouth.

THE COURT: Okay. Did he check her mouth after
she put her fingers in hex mouth?

MR. PHIPPS: He did not.

THE COURT : Okay..

MR. PHIP?S: So she’s crying during this whole time
wiping her mouth putting her fingers in.hér mouth. They
are required to cheék her mouth and then once she’s done
thé§ are required to make sure that she doesn’t put

anything in her mouth. State v Parker says that; she -

s —~

*can”twput“anythingf“—He*kept*saying*that~weliy~he£*ﬂ%~"f***

!
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fingers aren’t foreign items referring back to checking
= :

for foreign items. That’s not what State v Parker says.

State v Parker says anything and then he.admits because
yoﬁ could seé through the bictures it’s not just once;
it’s the whole duration. So if we were talking about if
she blew"é pqint two eight or th five, something high,
this might not be as big an issue. | ‘

But the fact is a) he didn’t folloﬁ procedures and
talking about scintilla as f’was siéting\in the audience
there is a scintilla here in the number. And the fact is
he also testified that alcohol can get into her tears,
tear ducts and wiping her face and crying possibly could
alter it but not probably is what he said.

But therfact is the law Says you can’t put anythin?

in your mouth; that’s State v Parker.  And even in her

return she is incorrect in quoting the law. She talks
about a foreign item, that you have to have a foreign
item ‘removed, but is says anything. 'And so we have thé
videotépe; He's admitted to it. She reviewed it. And
on several occasions\l believe in cross when we went
through it again and I objected to the entrance of it at\
that point and asked for a)_to be excluded and b)
dismissea. The —~.if you could hold on, Your Honor.
[Whereupon, Mr. Phipps reviews documents]

MR. PHIPPS: She did this almost about 15 times.b
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THE COURT: I'm sorry?

MR. PHIPPS: Putting her fingers in her face and in
her mouth. The officer testified‘that Hannah put her
fingers in hér mouth but he did not know'how many times.

\ .
exactly. And when I crossed him regarding it, and there

is a trahscript that is available, after revie;ing the
video I asked the officer again and his response was that
he lost éount.and that he was sorry.

And as.a’pdlicé officer he knows what he is supposed
to do is if somebody is doing that and putting stuff in

their mouth he has to tell them ma’am, you can’'t put

anything in your mouth. Keep your hands away from yoﬁr

mouth. " And if you continue to do it I’m going to have to

charge you or take it as a refuéal. ‘He is contrbiling
that. She doesn’t>know what she’s doing.

She doesn’t know whether it is.wrong or right or
whether it affected the ou;come of the B-A. He does. He
knows the rules and Qe sat there and let her for 20
minutes put her fingers in her mouth. So we’ve asked for
it to be a mistrial,‘excluded, and at this point fo; it
to be dismissed. Thank you, Your Honorr \ B o

THE COURT: Okay. Mr. Williams?

MR. WILLIAMS: Thank you, Your Honor. May I

~

approach and hand you a memdraﬁdum here?

—— "TTHE COURTY ~ Yes, sir. T T
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[Whereupon, Mr. Williams provides documents to the
court] |

THE COURT: Thank you, sir. I'1l be glad to hear
you, Mr., Williams.

MR. WILLIAMS:‘ Thank you, Your Honor. I’li address
the second issue that appellate raises firét if it
pléases the court regarding the touching of the mouth. -

THE COURT: All right.

MR. WILLIAMS: In page three of my memorandum I

note several cases. The admission of evidence is within

‘the trial judge’s discretion and will not be disturbed on

appeal as an abuse of discretion. In criminal cases the

appellate court system is to review errors of law only.

On.review we are limited to determining whether the trial

jﬁdge used discretion. The appellaté court does not
réevaluate the facts based on its own view of the
preponderance of the evidence but simply determines
whether the trial‘judge’s ruling is supported by aﬁy
evidence. Furthermore, because the appeilate court ;agks
the opportunity for direct observation of the witnesses
%F should afford great deference to trial court findings
where matters oflcreditability'are involved.

| . Your Honor, I believe the secbnd issue regarding the
touching of the mouth and introduction of the breath |

-

alcohol test report comes to a foundation was laid, I
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moved it into evidence and the court admitted it over
: ™~

objections. So I think the admission of evidence is

within the trial judge’s purview and it shouldn’t be

-~

disturbed aﬁ& -—-

THE COURT: --- well, the statute very clearlyfsays
you’ve got to observe her 20 minutes and nothing goes iﬁ
the mouth for 20 minutes. That’s a different fhing that
what you’re quoting to me. Do you think pﬁtting‘the
fingers in £he mouth is sufficient to violate the 20
minutes? ¢

MR. WILLIAMS: Judge, the trial court judge
determined it Qas.not.

THE COURT:  Pardon?

MR. WILLIAMS: The trial court judge‘determined it
was not.
/ - _ :
THE COURT: I know but that’s not a factual issue;

that’s a legal issue.
MR. WILLIAMS: Judge, the trial court judge heard
-- this was obviously Mr. Phipps questiohed the arresting

officer on this is great, great detail. The trial judge

heard this and saw this. I think the defendant’s

N

Contention is that crying introduced alcohol into the

‘mouth, which I think the trial judge found not probable

or not likely and determined that a foundation pursuant

to Parker a proper foundation:was‘laid:" T TTT s T T

10
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THE COURT:  Okay.
MR. WILLIAMS: So T think this is just an admission -

of evidence argument and think proper foundation was laid

THE COURT: --- talk to me about the DUAH [sic] in
lieu of the DUI.

MR. WILLIAMS: Your Honor, the DUI law in South

| Carolina 29-30 subsection (i) says that a person charged

with violation of this section may be prosecutéd.pursuant
to subsection 2933 the.DUIC law if the original testing
was done within two hours. So the statute gives the
ability for the State‘to prosecute somebody arrested for
DUI for DUAC at trial. I noted in my memorandum -—-

THE COURT: --- I understand that. He doesn’t
question that. He questions‘about the fact that the
Magistratg erred in presenting the jury with an incorrect
charging document, thch the Statexépted to prosecute a .
DUAC inylieu\of a DUI. That’s;what hé'says was an error.

MR. WILLIAMS: Yes, Your Honor. I don’t believe

that happened. I know that.——— ' N

THE COURT: ——— I don’'t know.
MR. WILLIAMS: I understand, Your Honor, and ---
THE COURT: . --- I haven’t seen atranscript. Did

the judge tell the jury that?

MR. WILLIAMS: ©No, sir. The judge said -- in the
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judgé/s opening remarks to the jury panel the Magistrate

stated and Quote according to the transcript: [Reading]

The case in which we will be choosing a iury is the State
v Hannah Kelly charged with having violated section code

56-5-2933 of the_South Carolina Codes of Law with having

committing the offense of DUAC.

And the Magistrate in the charge to the jury at the
end of the trial: [Reaaing] Now I'm going to read you
the charge. Section 56-5-2933 driving. with unlawful
alcohol cohcentration,/itlis unlawful for a person to
drive a motor vehicle within this State while an alcohol
concentration is .08 perbent or more. A persoh who
violates the provision of this éection is guilty‘of the
offense of DUAC or driving with unlawful alcohol
concentration.

The jury verdict form also indicated DUAC. There is
no mention of DUI. The appellate was not tried for DUI,
Your Honor. There was mention, the State ﬁade mention in
opening she was arrested for DUI. She gave a breath
sample and she is being prosecuted for DUAC! But there
was no confusion to the jury clearly they found her
guilty that she was being tried for DUI not a DUAC.

THE COURT: So YOu told the jury in opening

statements that she was arrested for DUI but she was

) belng p’rosecut'ed 'f'or*’DUAC?‘;“’ TTThom e R e

12




W 0 N N W A W N e

N N N N N = e e e ek ek pd e e
a NS W N — ) O [+] ~3 @) W AW N — <

~

Hannah Kelly v State of S.C.” |
Appeal from Magistrate Court 4 08

August 31, 2017 - .
MR. WILLIAMS: That's correct.
THE COURT: Was there an objection to that?

- MR. WILLIAMS: I don’t think there was an objection

to that. I think the objection came later going through

| the elements. I think the appellate at this point also

makes a contention that/there were no curative
instructions given. No curative insfruction was
requested by the defendant of the court.
_ THE COURT: What did the judge say needed to be
cured? | 4
.MR.’WILLIAMS: She said, Your Honor: [Reading]
Appéllate‘objected to DUI. Magistrate will quote the DUT
to the DUAC vyes, that éap there I understand-thét has to
be explained. The Magistrate further went‘on to state:
{Reading] I will diségreé that Mr. Williams is trying to
try the case of DUI, however I ?ean I don’t believe that
we are trying two things‘here. The court does not
believe that was his‘intent.
THE COURT: Okay. Anything else?
MR. WILLIAMS: No sir, Your Honor. )
"THE COURT: Okay. _Mr. Phipps, do you héve‘any
reply?
MR. PHIPPS: I do, Your Honor. May it please the
court? It wasn’t.just as simple as coﬁnecting dots of

she was arrested and now we are prosecuting a DUAC. He

13
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went into pretty good depth. He started off by sayihg

quote: I handle DUi’s ana other traffié related cases.
Then he briefly mentions DUAC and starts telling the jury
that the officer, speaking of the Trooper, he—ébnducted

an investigatibﬁ and arrested her for driving under the
influence. You’ve heard of DUI, drunk driving, DUI laQs
id South Carolina. I'm going to read to you it is
unlawful for a person td drive a motor vehicle within the ;
State while uﬂder the influence of alcohol. To the

extent that a person’s faculties driving a motor vehicle

are impaired —-—-

v

THE COURT REPORTER: —---~ can you read that a little
slower please. .
MR. PHIPPS: Sure. Sorry. Where did you lose me?

THE COURT REPORTER: Just right where you are.

MR. PHIPPS: Okay. Driving a moFor vghicle or
materially and peréonally impaired. I count four things
from that. It is unlawful to drive a motor vehicle
within the State whiie under the influen;e'of alcohol to
thg extent of a person’s faculties. By thét point I
objected. \ ’

THE COURTE And who was —- was this argument in
opening statement or was this the judge talking to the

{

jury?

~—— —-MR+- PHIPPS:--—That was his-opening statement going -

14
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into DUI’s basisally.
THE COURT:  Okay. i
MR. PHIPPS: And it's just highiy prejudicial and
impartial. And the law is very clear. And I have
defended for both. Therekshould have been no mention of
a DUI. I don’t know why they think that’s okay and they -
can go ahead and do it. 1It’s hiéhly, highly prejudicial.
And so for thatlreason i asked for a mistrial. That
was what I asked to be cured. And she came back and when
she responded ghat what he quoted froﬁ the'transcript but
she also stated which he did not refer to is shevdenied
the request for a mistrial but sustained the objection
and said tg the Sfate quote: Pleése stay away from the

elements of DUI at this point.

But all that was argued in front of the jury about

the DUI and it was never cured. In regards to the

~

pﬁfting the fingers in the mouth.

THE COUR?: I'm not impressed with that argument,

okéy,‘the putting youf fingers in your mouth, okay. I

mean you’ve got to put your fingers in your mouth to put

something in there I understand. But just sucking on
N .

your thumb I'm not sure that violates the 20 minutes,
. , , ) .
okay; or whatever she was doing with her fingers.

Mr. Williams, why are you talking about DUI when

you’ re prosecuting something DUAC? That’s like coming in

A

15
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this court and you’ ve got'somebody’charged'with
manslaughter and you start talking about criminal sexual
conduct. I mean other than trying to prejudice the jury

/ ~ .
why would you do something like that.

MR. WILLIAMS: To explain to the jury, Your Honor,

/
why they are going to hear the arresting officer’s —-—-

THE CbURT: ——= buf she’s not ch;rged with DUI.

MR. WILLIAMS: Your Honor,’she.was arrested for ’
DUI. ) |

THE COURT: So what? You’re trying her for a

different charge. What do you think gives you the right.

‘to talk to a jury about DUI when you’re trying it for

~

DUIAC [sicl? : J
MR. WILLIAMS: Your Honor, when the Trooper ——-

THE COURT: e exéuse me, DUAC; I put the I in.
I'm sorry. R ‘l _

MR. WILLIAMS: Yes sir, I understood. Thé officer
says on the Vidéo that was played to the jgry you’ re
under arrest for DUI. There is exteﬁsive discussion on
the video.and ih the bgeath test room that the jury sees
of DUI. The point of discussing DUI and DUAC is to say
to the jury;‘they don’t know these things, she . is
arrested for DUI. She is not given a breath test until

after that arrest.

Al
\

~

16

__THE.COURT: . ..My attitude about -it and I-don”t-know- -——|-—--—— -
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how they do it in Magistrate’s court. In Circuit Court
it doesn’t matter what she was arrested foy; it was.what
they indicted for and what you'reltrying them for. And I
assume in Magistrate’s court it’s . what you’re trying them
for; not what they were arrested for.

MR. WILLIAMS:  Your Honor, I think the jury ngeds
to understand that the breath test is no£ taken until
after the arrest for DUI. That’s when it was Charged
with DUAC. | _

THE COPRT:' I'm going to grant the appeal and
remand it back for a trial with instruction that the
proseéutor is not to mention DUI or go into DUI when he
is trying DUAC, okay.

MR." PHIPPS: -Thank you, Your Honor.

" MR. WILLIAMS: Thank you, Judge.

. THE COURT:  You want to send me a proposed order?
MR. PHIPPS: I’'11 send you -a proposed order.
' /
THE COURT: You can put in there that the finger

issue on that issue is denied.
MR. PHIPPS: Yes, Your Honor. Thaﬁk you.

k%% %% k% *END OF TRANSCRIPT OF RECORD**#** k%%

s o o ‘
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STATE OF SOUTH CAROLINA, .
Respondent, )
g
)
HANNAE |

Appeliant, )
)

- influence: Hanhah.submitted.to:a breath-fest. The-officer-administering the breathi‘test-began the -~

‘twenty (20) miritite: mandatory observation period-af-apptoximately 1:30 am. and ended thiis

observation, period around 1:50-a:m. During this observation period. Appellant wiped her crying

‘ | | : i - : ‘\
eyes with her-hands and. placed her hands into.-anid .near her ‘motth. more than. 20 times. The /
results of the breath fest read rine onie-hundicdths of one percent (0.09):

infto then informing

Howevet, the;prosecutor began his operiing argumeiit

‘the jury; “1 handle DUTs:and 6ther traffic related ‘cases” The State theii brieflymentioned/that )

 Trial Tr. 52:2324; Feb, 1, 2017 ” | -



115

‘Hannah was charged with DUAC. The State then unlawfully introduced DUI facts and law by
telling the jury:
He conducted an investigation and arrested her for driving under the influence.
You’ve heard of a DUI, drunk driving. DUI law in South Carolina, I'm going to
read it to you: It is unlawful for a person to drive a motor vehicle within this state
while under the influence of alcohol to the extent that the person’s faculties to
drive a motor vehicle are materially and appreciably impaired. A
* I count four things from that: It’s unlawful to drive a motor vehicle, within this
state, while under the influence of alcohol, to the extent that the person’s
faculties.”
It was at this moment that Defense counsel promptly objected and requested a mistrial under §
56-5-2933(1).* At the conclusion of arguments on this matter, Magistrate Summey denied the
request for a mistrial but sustained the objection, and advised the State, “please stay away from
the elements of the DUI at this point.™
Trial resumed without any instruction to the jﬁry to disregard the State’s improper .
prosecution for DUL Under direct examination of the officer the State moved to admit the breath
test into evidence and Defense counsel objected for lack of foundation.® The video recording of-
the breath test procedure was reviewed. Defense counsel questioned the officer regarding the
breath test procedure, specifically the element of not allowing the accused to put anything into’
her mouth as required under State v. Parker.” After watching the video the officer testified that
Hannah placed her hands near her face and had put her fingers in her mouth.® Judge Summey

listened to the recording and put on the record that the officer in fact testified to Hannah putting

her fingers in her mouth.” Defense counsels Motion to exclude the breath test and dismiss the
. g ,

r

® Trial Tr. 94:15, 95:4.
® Trial Tr, 97:4-8.
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- case under Parker was rejected.
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-

Magistrate Summey allowed the breath test results into evidence. On cross examination,

the officer testified, “I assume it would be possible” for someone crying and wiping their face to

get residual alcohol into their mouth.'! When asked if Hannah put her fingers in her mouth the

officer stated, “As I testified earlier to fhat, yes.”! Appellant was found guilty of DUAC.

L

i

I1.

STATEMENT OF ISSUES ON APPEAL -

The Magistrate erred by failing to grant a mistrial or more importantly givé the jury
curative instructions when the state engaged in prosecutorial misconduct during opening
argument. |
A. The State’s remarks during opening argulﬁent were improper when the State
began prosecuting Hannah for both driviflg under the influence and driving
with an unlawful alcohol concentration. o A
B. The State’s remarks dﬁring opening argument prejudicially affected Hannah’s

substantial rights so as to deprive her'of a fair trial.

The Magistrate erred by allowing into evidence the results of a breathalyzer test after the

)

- State could not establish a proper foundation for the test results in violation of State v,

Parker when the State failed to prevent Har}nah from putting anything into her mouth

during the twenty minute mandatory observation period.

STANDARD OF REVIEW

-~

10 Tvial Tr. 99:5-6
Y Trial Tr. 118:21.

12 Trial Tr. 120:19.

~
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In a criminal appeal from the magistrate’s court, the circuit court does not review the
matter de novo; rather, the court reviews the case for preserved errors raised by appropriate
exception.” The appeal must be heard by the circuit court upon the grounds of exceptions made

and the record on appeal, without the examination of witnesses.'* The circuit court “may either

- ~

confirm the sentence appealed from, reverse or modify it, or grant a new trial.”'> The appellate

court’s review in criminal cases is limited to correcting the order of the circuit court for errors of

[ , J
law.! o

ARGUMENT

I The Magistrate erred by failing to grant a mistrial or more importantly give
the jury curative instructions when the state engaged in prosecutorial
misconduct during opening argument.

A claim of Prosecutorial misconduct is reviewed to determine whether the
‘conduct complained of so infected the trial with unfairess as to make the resulting
conviction a denial of due process.!” To i:)revail under this standard, one must show that

“the State's remarks or conduct were improper and, second ... that such remarks or

~

conduct prejudicially' affected his substantial rights” so as to deprive him of a fair trial.'®

A. The State’s remarks during opening argument were improper when the
State began prosecuting Hannah for both driving under the influence and
driving with an unlawful alcohol concentration.

~

- “It is unlawful for a person to drive a motor vehicle within this State while

under the influence of alcohol to the extent that the person’s faculties to drive a

¥ Town of Mt. Pleasant v. Robert, 393 S.C. 332, 341 (2011); S.C. Code Ann. §14 25-105 (Supp. 2010).
“s.C. Code Ann, § 13 3- 70 (Supp 2010)
. P )l e . —_— - - — e e m— e - — e R - S e e s St
16 Cltv of Rock Hill v. Suchenski, 374 S.C. 12, 15(2007)
:; U.S. v. Blackwood, 149 Fed. Appx. 163 (4" Cir. 2005).
Id.
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motor vehicle are materially and appreciably impaired.”" It is unlawful in our
State for a person to be prosecuted for both a ciriving with an unlawful alcohol

concentration (DUAC) and driving while under the influence of alcohol or drugs

~ (DU for the same incident.”

N

The State began opening arguments by prosecﬁting I;Iénnah for DUI,
speciﬁcally_, by discussing the eleﬁ_lents of DUIL. Additionally, the prosecutor
made statements such as, “I handle DUT’s and other traffic related offenses”, and
“You’ve héard of DUI, drunk driving.”m. In total, the State mentioned DUI to the
jury five separate times, whereas the prosecutor only mentioned DUAC once. The
one time he addressed DUAC the proéecutor stated, “she was charged with
driving with an unlawful alcohol concéntration, DUAC”** It was immediately
after the prosecution began discussing the elements of DUI that Defense éounsel
Vpromptly‘ objected to the prosecutién’s improper and inflammatory argument and -
preserved this clai;n for appeal.”® '

The prosecutions statements are 'éonfusing and misleading to a jury because
Hannah was not charged with DUL The prbsecution’s purpose of discussing DUI
at length with the jury was to invoke in the minds of the ju;y that Hannah is
someone linked to DUI. Hannah w'as‘charged with a DUAC and as § 56-5-1933(I)
states, a person cannot be prosecuted for both DUI and DUAC. Hannah was given

a traffic ticket for DUI, and if the State only mentioned that fact this issue would

not exist. However, the State crossed the line by making improper statements

' S.C. Code Ann. § 56-5-2930(A).
°5.C. Code Ann. § 56-5-2933(1).
! Trial Tr. 52:23; 53:7-18.

2 Trial Tr. 53:4-5.
3 Trial Tr, 54:4.5,
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about DUI, reading the DUI statute, and discussing the DUI elements during
- opening argument'.’The Magistrate also ag’reed the State’s remarks were improper

i

when it instructed the State to “stay away from the elements of DUT”.2*
B. The State’s remarks dﬁring opening argument prejudicially affecteci
Hannah’s substantial rights so as to depri\_/e her of a fair trial.
The rule that it is always the duty of the prosecuting attorney to treét Hannah .
in a fair and impartial manner applies to his argument to the jury.® Whether
prejudiceéxists is established by: (1) the degree to which the State's remarks had o
a tendency to mislead the j.ury; (2) whether the remarks were isolated or
extensive; (3). the strength- of competent ,proo-f introduced to establish é
defendant’s giilt; (4) whether the State's remarks wefe invited by the improper
coridﬁct of Defense coﬁnsel; and (5) whetﬁ\er curative instructions were givcn.26
i The degree to which the State’s remarks had a tendency to mislead the
Jury.
The State began opening arguments by discussing DUI on five -
different oc'casions; The State Ijea'd the DUI statute and began
discussing DUI elements while mentioning DUAC only once before
Defense.counsel had to object. The purpose of these remarks could
only have been to mislead the jury into thinking that Hannah was on
trial for DUL

~ i, Whether the remarks were isolated or extensive.

* Trial Tr. 63:6-7.
3 State v. McGill, 191 S.C. 1 (1939).
* Blackwood, at 186.
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In total, the State mentioned DUI to the jury five separate times, read
the DUT statute, and began discussing the eiements of DUI before
Defense counsel objected. |

The strength of competent proof introaﬁzced to establish Hannah's
guilt.

The State must prove that a person was driving a motor vehicle in this
state while her. alcohol concentration is faight one-hundredths of one

percent (0.08) or more.”” The only evidence the prosecution put forth

was the results of én unreliable brea/th‘ test that read nine one--
hundredths of one percent (0.09) and was admitted without proper

foundation pursuant to Parker. |

Whether the States remarks were invited by the improper conduct of
Defense counsel.

The remarks were not invited by conduct of Defense counsel. The

‘State made the improper remarks during opening argument before

- Defense counsel addressed the jury.

Whether curative instructions were given.

In the case of U.S. v. Smith the court found that evén if the State’s
remarks were impropet, “the remarks were not extensive, the evidence
agaiﬁst Smith was strong, and whatever prejudicial effect the

comments may have had was cured by the district court’s instruction

)

to the jury.”?

7

7756-5-2033(A).

®U.S.v. Smith, 39 Fed. Appx. 816 (4™ Cir. 2002).



An instruction to disregard incompetent evidence usually is
deemed to have cured the error in its admission. A mistrial should

not be ordered in every case where incompetent eviderce is
. : 29
. received and later stricken out.

In the present éase; the prejudicial effect of the State’s improper
remarks was not cured by an instruction to the jury. The judge
instructed the State to refrain from making further improper remarks,
but did not instruct the jury to disregard those remarks and strike them
from the record. These improper remarks remained a part/of the record
) : and jeopardized the integrity of the trial process and violated Hannah’s

) substantial right to a fair trial. o ;

gie The Magistrate erred by allowing into evidence the results of a breathalyzer

test after the State could not establish a proper foundation for the test results
in violation of State v. Parker when the State failed to prevent Hannah from
putting anything into her mouth during the " twenty minute mandatory
observation period. ' '

“The req'uirem-ent for laying a foundation for the introduction 0f the results of
chemical tests is universally recognized.”30 Parker established law in this state that prior
to admitting breaLh test results into evidence, the State is required to prove (1) that the
machine was in proper working order at the time of the test; and (2) that the correct
chemicals had been used; (3) 'that the accﬁsed was not allowed to pvut.anything in his

. , _

mouth for 20 minutes prior to the test; and (4) that the test was administered by a

qualified person in the proper manner.””! {Emphasis added). “The Parker precautions are

N o

intended to ensure that the results of the breathalyzer test if given are accurate and

® State v. Dawkins, 297 S.C. 386, 392 (1989).

% State v. Parker, 271 S.C. 160, 162 (1978).
*1d. at 163.
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reliable as evidence at trial”.** The rule in Parker arose out of its analysis of establishing

" a foundation for admitting into evidence the results of a breathalyzer test under our states

implied consent statute § 56-5-2950, 1976 Code.®® The statute allows the trial judge to
exclude from evidence the results of any breath test where failure to follow the policies,

procedures, and regulations of that statute materially affected the accuracy or reliability

of the test results.** “One showing that must'be made is that the accused was hot allowed

{

~‘prior to the test’ to put anything in his mouth for 20 minuteé, the observation period

~ adopted by SLED pursuant to its authority under the implied consent law.

535

‘In the present case, the officer did not prevent Hannah from putting anything into

her mouth during the twenty minute mandatory observation period. After the operator

infdmied Hannah that the twenty minute mandatory obseryation period had begun, video
evidence shows her crying into her hands and wiping her hands onto and into her mouth
multiple times.*® When asked whether Hannah put her fingers into her mouth the officer
testified, “As I testified earlier to that, yés.”37 The officer also testified, “I assume it
would be possible” for someone crying and wiping their face to get residual alcohol into.
théir mm‘lth.,3 8 ‘

“The purpose of the observation pefiod is to allow for the deprivation of mouth
alcohol.”®® The law provides that the accused must not be allowed to put anything into
her mouth for 20 minutes prior to the breath test.** SLED’s own policy stateé that “the

operator will monitor the subject to ensure no external liquids and/or solids are ingested

32 Statc v

Jansen, 305 S.C. 320 (1991).

314, 162,

3.§.C. Code Ann. § 56-5-1950(J) (1976).

33 Ex Parte Home, 303 S.C. 31 (1990), (citing State v. Parker) -

36 Exhibit B at 5:55; Exhibit C (Displays 15 photographs of Hannah placing hands onto face after observation period begms)
*7 Trial Tr. 120:19.

* Trial Tr. 118:21. ’

** South Carolina Law Enforcement Division, “lmplled Consent Opcmtlons Manual” ver. 1.1201 13 pag. 17 (2014).

* parker at 163, .
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before providing a breath sample.”*' This crucial requirement in the law to secure the
accuracy of the breath tést was not complied with. This failure by the \ofﬁcer is especially
damaging when the threshold for DUAC guilt is eight one-hundredths of one percent
(0.08), and Hanpah’s breath test resuit read nine one-hundredths of one percent (0.09).42 -
F ailuré to follow established pi'oce§u1'e during breath t_esting jeopa1ﬁized the accuracy of
_ the breath test results, and the Magistrate should have excluded thaf evidence from £ria1.
Magistrate Summey’s Return was improper when it stated that by Hannah
“placing her hand to her mouth once did not violate the 20 minute wéiting period
requirem‘ents”.43 Howevef, Hannah did not place her hands to her face juét once but did
SO over\ﬁfieen (15) times.* :Fhe officer testified that Hannah put her ﬁnggrs into her
mouth‘ but he d.id not rknow howvmany_times “ex‘actly”.45 ‘After reviewing the video, the

336

officer testified “I did lose count, I'm sorry. It was numerous times.”" Magistrate

Summey also reviewed the video evidence and should have known that Hannah did not

!

place her hands to her mouth just once. Therefore, to rule that proper foundation was

¢ .
established after Hannah was allowed to put her hands up to and into her mouth

'

numerous times was incorrect.

Further, Magistrate Summey misquoted Parker in tlie Magistrates Return by

stating, “State v. Parker (1978) requires that in order for the breathalyzer to be entered in

there are 4 elements that must be met.”"’

' “Implied Consent Operations Manual” at 17,

28.C. Code Ann. § 56-5-2933(A).

 Magistrates Return at 2, State v. Kelly, 2017-CP-10-75.
T ansenat320. 0 T T T T 7 '

* Trial Tr. 120:22.

46 Trial Tr. 124:7-8.

7 Magistrates Return at 2.

-~

10
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“The Court found that the Prosecution 1. Presented the BA M\achine was
in proper working order before the test w;sls administéred; 2. Presented .the
correct solution was in the machine; 3. Presented the Officer did check to
see if any foreign objects were in the defendants mouth and the
Defendants tears, hold the hands tokthe mouth, and one time placing
fingers in her mouth did not violate this element; 4. Presented the
Deféndaut’s test was performed by a qualiﬁed officer.”*® (‘Eml‘phasis

\

added). ’
The third element of Parker reads “(3) that the accused was not allowed to put anything
in his mouth for 20 minutes prior to the test..."* (Emphasis added). The rule is clear that

the accused not be allowed to put anything in her mouth, not just foreign objects.

CONCLUSION

}

As the Magistrate Court made substantial legal etrors that ought to be reviewed by the |

Court of Appeals, this court should grant Appellant’s Motion for Leave to Appeal to the Coutt of

Appeals.

RESPECTFULLY SUBMITTED,
PHIPPS LAW, FIRM, LL.C

< ﬂ;\//

<

Edward L. Phipps, Esq.
¥ Mark R.H. Huber, Esq.

155 King St., 2™ Floor

Charleston, SC 29401

843-216-9797

Attorney for Appellant
Charleston, South Carolina .
August 30, 2017

®id at2-3. : : _
* Parker at 163. A
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STATE OF SOUTH CAROLINA )
a - ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON 7 )

The State of South Carolina, | ) 2017-CP-10-725
~ Respondent, )

V. - . ) State’s Memorandum in Opposition

| . )
Hannah Kelly, . )
Appellant. )

~

The State of South Carolina, by and through the undersigned, hereby opposes this appeal and

requests that the Appellant’s conviction be affirmed based upon the following:

ISSUES ON APPEAL
I. ©~ The Magistrate did not err in allowing the prosecution of Appellant fc;r Driving with
an Unlawful Alcohol Concénﬁation, as no prosecutorial miscondulc\t exists.
Inher Memorandum of Law; Appellant Hannah Kelly alleges pfosecﬁtorial misconduct based
upon the State’s reference to driving; liﬁder the influence during opening statement. However,
o o : , N
Appellant did not allege prosecutorial misconduct in her Noﬁ(;e of Appeal. Section 18-3-30 of the
South Cmoﬁna Code of Laws requires that the notice of appeal “stat[e] the grounds upon which the
appeal is founded.” Ac;:ordingly, any claims of prosecutorial misconduct have bee1; waived and are
not preserved for réview. | |
Prosecutoﬁal misconduct cannot exist when a specific prosecution is explicitly authorized.

\
by law. Appellant was arrested and charged with Driving Under the Influence (DUT) in violation of

) i
S.C. Code of Laws § 56-5-2930 (Supp. 2016). Subsection 56-5-2930(I) provides that “A person

~-—-~—=~ —charged for a-violation-of this-section-[DUI] may be prosecuted pursuant to-Section-56-52933- -

Page 1 of 5



[DUAC] if the original testing of the person's breath or collection of other bodily fluids was
performed within two hours of the time of arrest and reasonable suspicion existed to justify the
traffic stop.” Section 56-5-2933 contains the offense of Driving with an Unlawful Alcohol

Concentration (DUAC). The State elected to try Appellant for DUAC, after giving Appellant the

/

required written notice, as allowed by law. Appellant was not tried for DUL
In its opaning statannent, the State explained to the jury that A;ppellant was originally charged
with DUI but was being tried for DUAC, based upon Appellant’/s alcohol concentrat_ion; Following
Appellant’s obj eation to the State’s mention of DUI, the Magistrate ruied “The DUI to the ‘DUA(;,,
yeah, that — that gap there, I understand that has to be explained.” (Trial Transcript at 60:23-24.)
- The Magistrateuled that “I would disagree that Mr. Williams is trying to try tha case of DUL;
however -1 maan, Idon’t Believe tnat we're trying two things here. The Court does not believe that
that was his intent.” (Trial Transcript at 62:12-15.) |
. At no point was Appellant tried or otherwise placed in j'eopai,d'yv for the crime of Driving
Under the Influence. In tha her opening remarks to the Jury panel, the Magistrate statéd “Tne case
in which you’ll be choosing a jury is the State vs. Hannah Kelly, charged with having violated
Section Code 56-5-2933 of the South Carolina Code of Laws with haviné committed the offense of
- DUAC. (Trial Transcript at 2:3-7.)
‘ When charging the jury, the Magistrate concluded by saying
Now I’m going to fead you the charge: “Section 56-5-2933, driving
with an unlawful concentration. It is unlawful for a person to drive

.amotor vehicle within this state while the alcohol concentration is .08
percent or more. A person who violates the provisions of this section

is guilty of the offense of DUAC, or driving with unlawful alcohol -

~ concentration. (Trial Transcript at 146:25-147:6.)

‘ Page 2 of §

>
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Furthermore, when completing the verdict form, the foreperson selected “Guilty of DUAC at lea;st
eight one-hundredths (.08) of ‘one peréent but less than ten one-hundredths (.10) of one percent.”
(Jury Verdict.) | |

Appellant alsQ contends that the‘Magistrate erred in failing to give a curative instruction to
the jury. This argument is not preséwed for appeal, as Appellant did not request any curative
instruction at the time during ﬁial, nor did the Magistrate decline to give a curative instruction. “In
order for an issue to be preserved for appellate review, it must have been raised to and ruled upon .

By the trial judge. Issues not raised and ruled upon in the trial court will not be considered on

appeal.” State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003)
No ‘prosecuforial misconduct exists when the State distingﬁ/ishes for the jury the offenses of
DUI and DUAC, and Appellant’s conviction should be afﬁrmed. |
IL The Magistrate did not err by admitting the Breath Alcohol Analysis Test Report into |
evidence. \ _ o N |

~

Prior to admitting the report, fhg,Magistrate heard extensive testimony ﬁom the arresting
officer regarding the foundational issues required by the Parkér comit. (271 S.C. 159, 163, 245
S.E.2d 904, 9{(;6 (1C978)). Upon hearing that testixﬁo_ny, the Magistrate determined a proiaer
foundation had been established and admitted the Breath Alcohol Alialysis'Test Report into evidence
over Appellant’s objection. (Trial Tré;nscript at 99:24-25.) |

“The admission of evidence is within the trial judge’s discretion and will not be disturbed

~ onappeal absent abuse of that discretion.” State v. Slocumb, 336 S.C. 619, 626-27, 521 S.E.2d 507,
511 (Ct. App. 1999). “In criminal cases, the appellate court sits to review errors of law only. . . .

- On review; we are limited to determining whether the trial judge abused his discretion. .-.-. [The -

Page3 of 5
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appellate court] does not re-evaluate the facts based on its own view of the preponderance of the

evidence but simply determines whether the trial judge’s ruling is supported by any evidence.” State

v. Wilson, 345 S.C. 1, 5-6, 543 S.E.2d 827, 829 (2001) (internal citations omitted).

At trial, the Magistrate viewed the video and heard tésﬁmony from the arresting officer.
“Because the appéllate court lacks the opportunity for direct observation of the Wimesses, it should
~ accord great deference to trié.l court findings where matters of credibility are involved.” Dorchester

Cty. Dep’t of Soc. Servs. v. Miller, 324 SC 445, 452, 477 S.E.2d 476, 480 (Ct. App. 1996).
Appellant has not demonstrated an abuse c;f discretion by thg Magistrate in admitting the
Breath Alcohol Analysis Test Report into evidence, nor has Appellant even alleged such an ébuse,
which is required for an appellate cox;rt to overturn the trié.l court’s admission .of evidence.
Furthermore, the tﬁal court sits in a superior position to determine the facts and credibility of
Witnesses
The Magistrate did not err by admlttmg the Breath Alcohol Analys1s Test Report into
evidence, and thls appeal should be dismissed.
| CONCLUSION
The Court should dismiss this appeal and affirm Appellant’s conviction. No prosecutorial
| misconduct exists when the State distinguishes to the jury the charges of Dﬁvhg Under the Influence
and Driving with an .Unlawi;‘ul Alcohol Concentration during its opening statemeﬁt at a trial for
) DUAC. Additionally, the Magistrate did not err in admitting Appellant’s Breath Alcohol Analysis
Teét Report into evidence after first determining that a proper foundation had been laid in aceordance
with law. The adnﬁssioﬁ of evidence is within the trial judge’s discretion and will not be disturbed

. on appeal absent abuse of that discretion.

14
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Finally, Appellant requests that the Court “should grant Appellant’s Motion for Leave to
Appeal to the Court of Appeals” fbr the vefy\‘ first time in the conclusion to Appellant’s

Memorandum of Law. As there has been no prior mention of such, the St:;1te objects as improper and

L]

asks that no such leave be granted.

Respectfully su d, -
-

T. D. Williams IV

Assistant Solicitor

101 Meeting Street; Suite 400
Charlestqn, South Carolina 29401-2249

August 31, 2017

e {

\ _
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STATE OF SOUTH CAROLINA ~ ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) :
) CASENO. 2017-CP-10-725
STATE OF SOUTH CAROLINA, ) .
Respondent, )
)
Vvs. Y o =
) ORDER _ 2, A%
2 -
) o B X
HANNAH KELLY, \ ) o R, N
Appellant. ) oL T A
) .. 5 *
L) , \9

'I‘HIS MATTER came before the Court on August 31, 2017 for a hearmg Poq v’
Appellant s Motion to Appeal a conviction in Cha:leston County North Area 111 Maglstrate in
front of the Honorable Joanna Summey-Euller on February 1, 2017. Appellant was represented
by Edward L.  Phipps. The Respondent was represented by Tod Williams. The Court having
reviewed this matter and the record as a whole, th¢ submittals of counéel, and upon hearing
arguments of counsel ‘and being fully informed, it is Ordcfcd' that ;his case be remanded;for a

new tnal on the following findings of fact and conclusions of law:
FINDINGS OF FACT:

1. Appellant was \anééted and charged with driving under the influence (DUI), but
Respondent chose to prosecute her with driving with an unlawful alcohol
concentration (“DUAC™) instead and tried her in Magist;-ate’s Court before the _
Honorable Joanna Summey-Fuller on February 1, 2017.

2. During opening arguments, Respondent improperly went into extensi\ve discussion

and analysis about DUI to the Jury in violation of S.C. Code Ann. § 56-5-2933(]).
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Appellant objected to the Respondent’s improper statements in regards fo DUL, the «
Magistrate sustained the objection but did not grant a mis’tri_al or provide a cﬁrative
instruction to the jury to disregard the improper statements.

Appellant was found guilty of DUAC. »

Appellant filed Notice of Appeal on February 13, 2017.

Magistrate Summey-Fuller filed the Magistrates Return on March 17, 2017.

The criminal appeal from Magistrate’s Court was heard by this Court of Common

Pleas on August 31, 2017.

- CONCLUSIONS OF LAW

v

‘A. S.C. Code Ann. § 56-5-2933(l) provides that -it is unlawful in our State f"or a

person to be prosecuted for both a driving with an unlawful alcohol concentration-
(DUAC) and driving while under/lhe influence of alcoholl or drugs (DUI) for thé
same incident. Based on the record herein, | find thét /Respondent’s extensive
discussion and analysis of DUI during 6pening argumeni while Appellant is
charged with DUAC is imprdper and a violation of 5§-5-2933(]).

B. This cla-im was reviewed to determine whether the-conduct complained of so

infected the trial with unfaimess as to make the resulting conviction a denial of

due process. U.S. v. Blacch;od.x 149 Fed.Appx. 163 (4™ Cir. 2005). To prevail
under this s\tandard, one must show that “the State's remarks or conduct were

improper and, second ... that such remarks or conduct prejudicially affected his

substantial rights” so as to deprive him of a fair trial. 1d. Based on the evidence

submitted before this court, and the arguments of counsel, I find and conclude that
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Respondent’s remarks during opening argument were improper. [ find that such
remarks and conduct, coupled with the absence of curative instructions to the jury,
prejudicially affected Appellant’s substantial rights so as to dcpri;'e her of a fair
trial.

II. Prior to admitting breath test results, Appellant objected and now appealed the results
of the breathalyzer test based on violation of State v. Parker, 271 S.C. 160, 162
(1978). Based on the evidence submitted befor\e this court, and the arguments of
couﬁsel, [ find and conclude that the Magistrate ‘did not err in allowing into evidence

the results of the breathalyzer test. (

IT IS THEREFORE ORDERED AS FOLLOWS:

It is therefore ORDERED that Appellant’'s Motion on Appeal is GRANTED in pai't and
DENIED in part, and this case shall be remanded to North Area III Magisﬁ‘ate for a new trial

consistent with this order and will be scheduled at a time determined by the Magistrate court.

It is further ORDERED that the verdict, judgment, and any administrative (DMV) suspensions

entered against the Appellant in the Magistrate Court is set aside and vacated.

/4 é .
residing Julige

Charleston County Court of Common Pleas

S/

Charleston, South Carolina
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Charleston County
Honorable J. C. Nicholson, Jr., Circuit Cpurt Judge

Appellate Case No. 2017-002096

" The State, - Appellant,
vs.

Hannah Kelly, I _ " Respondent.
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