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STATEMENT OF THE CASE ~~ * ... 7
A GreenWOOd'County grand jury indicted Appellant for petit larcenyl rand fr"nfalici'o‘us N

1njury to personal property Appellant was tr1ed in his absence before the Honorable Frank R ‘
Addy on Apr11 11, 201 8. Appellant was conv1cted and sentenced asa hab1tual offender to ten

years incarceration on each charge, w1th the sentences to be served concurrently The sentence-

1

was sealed until Appellant s appearance in court on Aprll 23 2018. Appellant ﬁled a not1ce of

~

appeal on May 1, 2018. ) ]

" 1.8:C. Code Ann. 16-13-30 (2015).
28.C. Code Ann. 16-11-510 (2015).



A

e
.w |

out51de the car R 50







) ARCUMENT | j' _«' : '. o | | S )

, '_ The trial court corre'c'tl:y‘ denied Appellanth’ moti‘on for a directed_ -

verdict because the soft drink vending machine was “personal property”

w1thm the meanmg of the mallclous anury to personal property statute. -

Appellant argues the trlal court should have dlrected a verdrct of not gullty of rnalrclous .4 ,- ‘
- injury to personal property. He'clalmsrthe yendlng rnachlne he broke into “was not personal |
| ‘property” because “It was attached to the real property.owned by Mr. Boggs and “The machrne1
was not owned by'an 1nd1v1dual as 1t was owned by the Coca-Cola Corporatlon ? Brref of “
Appellant at 8-9. Appellahtdbes not c1te any authorrty to support hlS argument whlch should be |

rejected. The trial court correctly demed the motion because the vending machlne was personal

property” within the meanrng of the statute Th1s Court should affirm.

Meanmg of "‘P‘ersonalvPropertv” -
Section 1611510 of the SoUtth‘ar’olina Code; eriitled “Maliciots injury to animals and N
other property, makes it unlawfull for any person to wilfull’y and nialic.iou’sly.cut : ‘shoot' } maim |
- wound or 0therw1se 1nJure or destroy any horse mule cattle hog, sheep, ‘goat or any other krnd
" ’class artlcle or descrlptlon of: personal property, or the goods and chattels of another » S C l
- AU g :
: Code Ann. 16-11- 510(A) (2015) The statute does not deﬁne personal property,”- “goods ”? or -
“chattels » | | |
Blaclg’s L.aw chtlonary deﬁnes ,‘:‘_p'e_rso'nal prop'erty"’:as “Any'rnovable or intangible thing
that i‘s subject to ownershlp :and.not cl'asslﬁed as real property" — Also terrned personalty;
: _personal estate; movable estate (m plural) thrngs personal ” PROPERTY Black's Law
chtronary (10th ed. 2014) Black’s deﬁnes goods and chattels as “Loosely, personal property '

of any kind,; occasronally, tangrble personal property only — Also termed goods and



| efﬁéctS' goods and merchandise;” GOODS-AND CHA,'TTELSj Black’s Law Dictlonary (lOth ed.

2014) It deﬁnes goods” as “Tanglble or movable personal property other than money, esp .

articles of trade or items of merchandrse ? GOODS Black's Law D1ct10nary (lOth ed 2014) It
describes “chattel” as “Movable or transferable property, personal property, esp a physrcal

object capable of manual dehvery and not the subj ect matter of real property > CHATTEL

) Black's Law chtlonary (IOth ed 2014) Together these deﬁn1t1ons make clear that the type of

. l‘ o
' r,_property under d1scussron is (l) movable and (2) not real property

39 44

" Although South Carolma appellate courts have not deﬁned personal property, goods
or “chattels” in relat1on to § 16- ll 5 10 the terms have well establ1shed meamngs in- other areas
of law.. Appellant rrghtfully equates personal property in this contex_t with 1ts -r_neanlng inthe '
law of fixtures. “A ﬁxture is generally deﬁned as an artrcle whlch was a chattel but by bemg

physwally annexed to the realty by one hav1ng an mterest in the sorl becomes a part and parcel of ,

it.” Carson v, L1v1ng Word Outreach Mlmstrles Inc 315 8. C 64 70 431 S.E. 2d 615 618 (Ct.

App 1993) The comparlson to the law of ﬁxtures is appropnate espec1ally con51der1ng there | ,
| ex1sts a compamon statute to mal1crous 1njury to personal property— ma11c1ous 1nJury to real

‘ property Sectron 16 11 520 of the South Carohna Code entltled “Mahc1ous 1nJury to tree

house outside fence or ﬁxture ’trespass upon real property, makes 1t unlawful for a person to . |
X wrlfully and mal1crously cut, mutllate deface or otherw1se mJure a tree house outs1de fence |

or ﬁxture of another or commlt any other trespass upon real property of another S.C. Code

Ann. 16 1 l 520(A) (2015) (emphasrs added) Sectlons wh1ch are part of the same |

general statutory scheme must be construed together and each one given effect, 1f reasonable R

{

" State v. Thomas, 372 S. C 466 468, 642 S E.2d 724 725 (2007) It follows that property cannot .

-5




be bOth real and personal prOperty, begglng the questlon was the soft dnnk vendmg machme in
nthls case a ﬁxture or. personal property? : v,f

“A chattel does not become a ﬁxture by mere afﬁxatlon to realty ” Clty of N. Charleston

V. Claxton 3 1 5 S C. 56 62 63 431 S.E. 2d 610 614 (Ct App 1993) “Cnterla for determmmg o
.. whether an item remams personalty or becomes a ﬁxture when afﬁxed to realty 1ncludes (l) the
. ~mode’of attachment (2) the character of the structure of the artlcle (3) the 1ntent of partles |
maklng the annexatlon and (4) the relatronshrp of the partles ” Id “The tendency, therefore | is
to consrder that the fact of' actual fastemng is, in 1tself but a sllght mdlcatlon that the artlcle is
E »a ﬁxture when notwrthstandmg the apparent permanent character of 1ts annexatron | 1t is
susceptlble of removal w1thout inj ury to the prem1ses or to the structure constrtutmg a part‘of the

premrses to whrch it is attached or to the artlcle 1tself ”? Planter s Bank v. Lummus Cotton Gin

Co 1328, C. 16 128 S E 876 879 (1925)

Even burldmgs and other structures may remam personal property rf they are not intended
_ ‘to become a permanent part of the realty “[W]here a structure is placed upon land,—not to
_promote the convenlent use of the land but to be used for some. temporary purpose external of
the- land and the land 1s used only as a foundatron because some foundatron is necessary for the

busmess then the structure and its belongmgs are not ﬁxtures C1ty of Greenv1lle V. -‘ ~. '

Washmgton Am. League Baseball Club 205 S C 495, 32. S E. 2d 777 784 (1945)

. The vendlng machlne at issue 1n thrs case was not a structure See State V. Bvbee 109

, N M 44, 46, 781 P. 2d 316 3 1 8 (1989) (holdrng a soft drrnk vendmg machme d1d not constltute
a “structure” for purposes of burglary statute) It was a chattel that could be plcked up and
moved As the court noted the machme was hkely bolted to the bulldlng ‘to keep it from A

, t1pp1ng over ¢ on people or [to keep] people from backmg up a truck to 1t and makmg off with it.”

-k



R 94 The very fact that the vendmg machme was suscept1ble to be1ng carr1ed away shows that

1t was notaﬁxture See e.g. Com V. Greenplate 9Pa D & C 629 (Quar Sess 1927)

(afﬁrmmg conv1ct10n for larceny of two vendmg machlnes)

N

Tax law also characterlzes Vendmg machmes as personal property E.g. Grec‘o Bros.

‘ Amusement Co V. Chu 113 A, D 2d 622 624 497 N Y S 2d 206 208 (1986) (descr1b1ng a

vendmg machrne as personal property” for tax purposes) A &M Consol Indep. Sch D1st v

Ficke ey, 542 S.W.2d 735 736 (Tex C1v App 1976) (same) Golden Age Dayton Corp v.

, Bowers ll Oh1o App ’2d 193 193 229 N E 2d 111, 112 (Oth Ct App 1965) (same) Macon

Coca- Cola Botthng Co V. Evans 214 Ga l 1 102 S. E 2d 547 548 (1958) (vendlng machmes "

are personalty”) Appellant has not artlculated any reason why thlS Court should take a. |
dlfferent v1ew in the 1nterpretat10n of th1s cr1m1nal statute.
The South Carolma Supreme Court has addressed the meanmg of ¢ personal property in

the context of ma11c1ous 1nJury once in- the case of State v. Sw1tzer 59 S C. 225 37 S E 818 -

| (1901) In that case, the State alleged Sw1tzer “dlsconnect[ed] the 011 tank piping of the Gray
Court Cotton-Oil Company, a corporat1on causmg the destructron of “a large amount of 0il.”
| lSwrtzer 59 S.C. at 225 37 S E. at 819 The court held Sw1tzer was properly charged under the '
ma11c1ous 1njury to personal property statute | “The language of thls statute is plam and
unamblguous The term. other personal property 1ncludes oil in an«011 tank.” Id. The
L 1nd1ctment in Switzer descnbed the oil 1tse1f as the property destroyed but 1t seems Sw1tzer
could have Jlust as eas‘lly been conv1cted for mJurmg the il tank p1p1ng "The p1p1ng was. clearly
: capable of bemg moved because Sw1tzer d1sconnected it from the 011 tank causmg the o1l to

1

' splll.



It 18 hard to 1mag1ne that a soft drmk vendlng machme could ever become SO permanently
attached to a plece of real property that 1t could be cons1dered a ﬁxture Eyen if such an
_'argument could have. been made in thrs case .a d1rected v.erd1ct was not warranted The trral
court was redu1red to v1ew the evrdenwce- rn the llght.most favorable to the State If there rs any |
leg1t1mate dlspute whether a prece of property‘rs a ﬁxture the quest1on should be subm1tted to - K ,
the jury. “It is 1ncumbent on the court to deﬁne a ﬁxture but whether it 1s such ina partrcular
1nstance depends upon the facts of that case‘ unless the facts are susceptlble of but one

S N
,,, i

-1nference ” Planter S Bank V. Lummus Cotton Gm Co 132 S. C 16, 128 S E 876 882 (1925)

Trlal counsel had the opportunrty to persuade the Jury that the vendmg machme did not
- qual1fy as personal property under the statute "He' d1d not attempt to develop the facts regardmg ‘
how the machine was “afﬁxed” to Lakelands'Cycles ‘nor d1d he ask 'any questrons to establish
.Mrl Boggs 1ntent that the machme would become a permanent part of his real estate Counsel
“did not argue the pomt in hlS closrng argument nor d1d he ask the court to deﬁne personal
property” for the Jury Mr. Boggs As1mple “yes response to the prosecutor $ quest1on whether
the machine was “affixed” to h1s property does not estabhsh that it was a ﬁxture AThere is no I,
ev1dence in the 'record to suggest Mr. Boggs viewed this mach1ne—; whlch was owned by Coca-.v
“Cola— s apermanent attachment:to’his business. b

| V1ewrng the ev1dence in the l1ght most favorable to the State the Vendmg machme was
personal property Accord1ngly, the tr1alfcourt properly subm1tted the case to the _]ury Th1s ,

‘ 'Court should afﬁrm

Coca Cola S ownershlp of the vendmg machme

' To the extent Appellant argues the vendmg machme was not personal property because 1t

“was owned by a corporatron the argument 1s not preserved for rev1ew because it was not |




o presented to or ruled on by the tr1a1 court Trlal counsel moved for a dlrected verdrct on the
, ground that the vendmg machlne was not personal property because 1t was “afﬁxed to. the real
property of Lakelands Cycle ? R 94 He d1d not make any. argument regarding Coca-Cola S

ownersh1p of the machlne and the trial- court d1d riot mle on that issue: An argument not raised

: »and ruled on by the tr1a1 court 1s not preserved for appellate rev1ew State V. Nrchols 325 S. C

' 111 120 481 S. E 2d 118 123 (1997) Furthermore Appellant does not c1te any authorlty to
' support his argument wh1ch is so conclusory that thls Court should deem it abandoned

Glasscock Inc V. U S Fld &Guar Co 348 S C 76 81 557 S. E2d 689 691 (Ct. App. 2001)

. (explalnmg that “short conclusory statements made w1thout supportlng authorlty are deemed
'abandoned on. appeal and therefore not presented for rev1ew”) :
Even if preserved the contentron 1s mer1tless Corporatlons are entltres capable of

- own1ng property, and can be the vrct1ms of property cr1mes See Sw1tzer 59 S.C. at 225 37S.E..

at 819 (afﬁrmmg convrctlon for mahc1ous ;m_]ury to personal property owned by a corporat1on).
' ‘L1kew1se, the State was not requrred to prove Appellant acted w1th ma11ce spec1ﬁcally towards | 7
the owner of the personal property in quest1on State V. Toney 15 S C. 409 413 (1 881)

"“lInstead the State was only requlred to show that the act was w1llful and mahcmus Th1s Court ‘

. «;‘ -3

should afﬁrm . .

¥ . 10 ‘

o
Caa



. " 'CONCLUSION "
" For all the \forlegoing}"rea{soné, it is respectﬁglly"sgﬁmitted that tﬁe.’judgment and
_conviction of the lower court be affirmed. |
| Vel r-Respethully_ sﬁbrrﬁtfed,
ALAN WILSON - .
Attorney General
. .7 -JOSHUA A.EDWARDS |
B . . Assistant Attorney,General
“ "1 DAVID M. STUMBO.
- Solicitor, Eighth Judicial Circuit
L BY: it
"#oshua A, Edwards -
Bar # 101188 '

S . © .- . Office of the Attorney General
o . . - .- PostOffice Box 11549
Goe e ©,  Columbia, SC29211
ST T (803) 73443727

. . ATTORNEYS FOR RESPONDENT

May9,2019. - |
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