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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
Tamarcus Long, )} Case No.: 2018-CP-42-1279
S.C.D.C. No. 305486, )
)
Applicant, ) :
) ORDER OF DISMISSAL
v. )
)
State of South Carolina, )
)
Respondent. )
)

This matter comes before this Court by way of an application for post-conviction relief
filed by Tamarcus Long (Applicant) on April 12, 2018. Respondent served its return on August
3, 2018. The Court convened an evidentiary hearing into the matter on March 4, 2019, at the
Spartanburg County Courthouse in Spartanburg, South Carolina. Applicant was present at the

hearing and represented by Rodney Richey, Esq. Jacob Isenberg, Esq., and Johnny James, Esq., of

=~
(s

the South Carolina Attorney General’s Office, represented ReSpondent. ~ =

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea coﬁ:p'(sel;i L

John G. Reckenbeil, Esquire (Counsel), also testified. The Court had before it Applicant’s reo__géds “
from the South Carolina Department of Corrections, a copy of the plea transcript, and the rccé'gds o
of the Spartanburg County Clerk of Court regarding the subject convictions. The Court ﬁc:ds )
Applicant has not met his burden of establishing any constitutional deprivations or any other
grounds entitling him to relief and denies and dismisses. this application with prejudice.
I. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Spartanburg County Clerk of Court. Applicant was indicted at the June
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2016 term of the Spartanburg County Grand Jury for possession with intent to distribute (2016~
GS-42-3113) and possession with intent to distribute marijuana within one-half mile of a school
or park (2016-GS-42-3114). Applicant was subsequently indicted in December 2016 for
distribution of marijuana (2016-GS-42-6473) and distribution of marijuana within one-half mile
of a school (2016-GS-42-6474). Counsel represented Applicant on all charges. The case was
prosecuted by Assistant Solicitor Grady B. Anthony of tﬁe Seventh Circuit Solicitor’s Office.

On June 8, 2017, Applicant pled guilty as indicted to all charges before the Honorable R.
Keith Kelly. Judge Kelly accepted the negotiated sentence of twelve years to run concurrent.
Applicant did not appeal his conviction or sentence.

IL. PRESENT APPLICATION

In his post-conviction relief application, Applicant alleges he is being held unlawfjully for
= K

161

the following reasons: %

A}

T

1. “Ineffective Assistance of Counsel”
a. Failure to review discovery before plea
b. Failure to pursue valid defenses
c. Failure to advise 85% sentence

8E:8 WY €-

Applicant requested a new trial and resentencing. At the evidentiary hearing, Applicant

proceeded forward on the above-mentioned allegations.

IT1. FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, ;)bsewed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the records submitted to it by the parties and the

legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court makes

the following findings based upon all of the probative evidence presented.
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A. Ineffective Assistance of Counsel
In a post-conviction relief action, an applicant has the burden of proving the allegations in
his or her application. Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
When an applicant alleges ineffective assistance of counsel as a ground for relief, he or she mﬁst
prove “counsel’s conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result.” Butler, 286 S.C. at 442, 334 S.E.2d

441 (quoting Strickland v. Washington, 466 U.S. 668, 686 (1984)). The proper measure of

performance is whether an attorney provided representation within the range of competence
required in criminal cases. Strickland at 686.
“[Clounsel is strongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judgment.” Butler, 286 S.C. at 442; -

02

334 S.E.2d at 814 (quoting Strickland, 466 U.S. at 690). The applicant must overcomé:.?_.-!his:

presumption to receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1%9).‘-._'1'_';"_ ’

Al i
Aot

“Judicial scrutiny of counsel’s performance must be highly deferential, as it is all too temptinﬁor

. @ ¢
a defendant to second-guess counsel’s assistance after conviction or an adverse sentence, and §#3is Ty
all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to conclude

that a particular act or omission of counsel was unreasonable.” Strickland, 466 U.S. at 689;

Edwards v. State, 392 S.C. 449, 456-57, 710 S.E.2d 60, 64 (2011). “[Wlhen counsel articulates a
valid reason for employing a certain strategy, such conduct will not be deemed ineffective

assistance of counsel.” Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing

Caprood v. State, 338 S.C. 103, 110, 525 S.E.2d 514, 517 (2000)).
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" Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel’s performance was deficient. Under this prong,
attorney performance is measured by its “reasonableness under professional norms.” Cherry, 300
S.C. at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 688). Second, counsel’s deficient
performance must have prejudiced the applicant such that “there is a reasonable probability that,
but for counsel’s unprofessioﬁal errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625 (citing Strickland, 466 U.S. at 694). With respect
to guilty plea counsel, Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pleaded guilty and would have insisted on going to
trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).
The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.s.
at 696. A court need not first determine whether counsel’s performance was deficient before

examining the prejudice suffered by the defendant as a result of the alleged deficiencies; i.éit is*

easier to dispose of an ineffectiveness claim on the ground of lack of sufficient prejudicgzthat-+

A

course should be followed. Id. at 696-97.

1. Failure to review discovery before plea

8c:B HY €-

a. Plea Hearing Statements
Applicant contends Counsel directed him to lic under oath at the plea hearing about-
reviewing discovery together. An applicant’s statements during the plea hearing are considered
“conclusive unless [he] presents valid reasons why he should be allowed to depart from the truth”

of them. Dalton v. State, 376 S.C. 130, 137, 654 S.E.2d 870, 874 (Ct. App. 2007).
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Here, Applicant’s statement at the plea hearing that Counsel reviewed all discovery with
h1m is cons1dered concluswe (Tr. 7, L. 8-9) During the hearing, Applicant, despite multlple
opportunities, never altered that statement. (Tr. 7, L. 3-18). Moreover, there is nothing in the
record to support Applicant’s contention that Counsel direéted his answers. However, there is
evidence to support Counsel’s credible testimony that they reviewed discovery extensively before
the plea hearing. (Tr. 12, L. 5-12). Furthermore, Counsel credibly testified to never directing
Applicant to lie at the hearing. Thus, Applicant’s reasoning is not vélid and his deficiency claim
fails on this allegation.

b. Deficiency based upon failure to review video

Additionally, Applicant contends Counsel failed to review a material video with him. The
disclosure of a material video to counsel instead of the applicant is. sufficient for discovery
requirements during negotiations when it contains “footage of a confidential infonnangwhc';‘s{e
identity would have been compromised” if watched by the applicant. Hyman v. State, 3'95’ S: C :,
35,48, 723 S.E.2d 375, 382 (2012), abrogated on other grounds by Smalls v. State, 422 S% 174- f
810 S.E.2d 836 (2018). o)

Here, Counsel crg:dibly testified he did not get the video through discovery. Moreov;% |
Counsel gave credible testimony that he never watched the video because the Seventh Circuit
Solicitor’s Office’s policy is to terminate any plea offer, and cease any further plea negotiations,
if Counsel or the Defendant elects to view the video. involving the confidential informant. This
policy is followed by the federal government and a majority of Solicitor ofﬁces in South Carolina
to ensure the anonymity and the protection of confidential informants. Furthermore, Counsel

cre_dibly testiﬁed Applicant agreed to forgo video access to accept a negotiated sentence.
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" Therefore, this Court finds Applicant has not proved Counsel was deficient for failing to review
the video iﬂvolving a confidential informant.
c. Prejudice based upon failure to revg‘ew

Applicant contends he wanted to go to trial to gain access to this video. An applicant is
not prejudiced by deficiencies involving video disclosure when he “was aware throughout
negotiations and guilty plea proceedings that videotape was not exculpatory.” Hyman, 397 S.C.
at 48, 723 S.E.2d at 382. Counsel crediBly testified he advised Applicant a jury could “likely”
identify him selling illegal drugs in the video. Furthermore, Counsel credibly testified Applicant
agreed a jury could identify him based upon seeing photographs from the video. Accordingly, this
Court finds Applicant was aware the video was not exculpatory through negotiations, which means
any alleged failure to review was not prejudicial.

2. Failure to Pursue a Defense

46100

Applicant contends Counsel was ineffective for failing to pursue a valid defense oﬁ‘i'urd- :

w iz

party guilt. In reviewing a claim that defense counsel failed to properly investigate a defensgto
=z

crime, a court's principle concern is whether the investigation “was itself reasonable.” Taygr Ve 4
o

State, 404 S.C. 350, 364, 745 S.E.2d 97, 104 (2013). However, Counsel is not deficient in

conducting a reasonable investigation as long as they interview potential witnesses “when it is

reasonable to do so.” Edwards v. State, 392 S.C. 449, 457, 710 S.E.2d 60, 65 (2011). Additionally,

an applicant’s statements during the plea hearing are considered “conclusive unless [he] presents

valid reasons why he should be allowed to depart from the truth” of them. Dalton, 376 S.C. at

137, 654 S.E.2d at 874.
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a) Male withess
Applicant contends Counsel failed to pursue a defense of third-paﬁy guilt through a male
‘witness he offered.' At the plea hedring, Applicant confirmed he was satisﬁed w1th Counsel’s
services, answeréd_ all éuestions, and “did everything he possibly” could for Applicant. (Tr. 7, L.
6-13). Furthermore, Cbunsel credibly testified about interviewing this male witness in his office.
Counsel also credibly testified about credibility concerns with the male’s story. Théreaﬁer,
Counsel credibly testified he discussed his concerns about the credibility of the male witness with
the Applicant and the problems this would present at trial. This Court finds Counsel’s credibility
assessment of the witness after conducting an independent interview to be sufficient for a
reasonable investigation. Therefore, this Court finds Applicant has failed to prove Counsel is
deficient for failing to pursue a defense based on the male witness.

b) Female witness

Applicant contends Counsel was deficient for not using a female witness to present ghlrde

——
(¥

party guilt defense. Specifically, Applicant testified Counsel never interviewed a female s_imeé‘ﬁt

who wanted to take ownership of drugs used to prosecute him. Furthermore, Applicant téshﬁé;L '

the police report reflected she was responsible for all drugs recovered. Counsel testlﬁed;' f hi

awareness with female’s story because of the police report. However, Counsel credibly tmiﬁed’f

the report indicated she could not identify specific details at the scene, which presented credibility
. concerns. Counsel further credibly testified he met with Applicant and the female witness before
entering into the negotiated sentence. Counsel cfedibly testified the three of them went over all
discovery, qption;e,, and opinions. Counsel credibly testified, at some ﬁoint, he advised the
Applicant that blaming his girlfriend would prpbably not sit well with the jury. Thereafter, the

Applicant went before the plea judge where he confirmed, under oath, that he wished to waive his
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~ rightto call and confront witnesses despite having had knowledge of alleged third-party guilt. (Tr.
| 6, L. 5). Accordingly, thls Court finds Applicant has not proved Counsel was deficient in failing
to pursue a'tlefense base<i upon the.fetnale tnritxiess.

¢) Prejudice based upon failuré to pursue third-party guilt

Applicant alleges the failure to pursue ii defense for third-party guilt prejudiced his decision
to avoid trial. The prejudice prong is dependent upon whether counsel’s deficiencies “affected the

outcome of the plea process.” Frierson v. State, 417 S.C. 287, 789 S.E.2d 762 (Ct. App. 2016),

aff'd as modified, 423 S.C. 257, 815 S.E.2d 433 (2018). To establish prejudice through witness
corroboration, an applicant “must produce the testimony of a favorable witness or otherwise offer
the testimony in accordance with the rulés of evidence at the PCR hearing.” Bannister v. State,
333 8.C. 298, 303, 509 S.E.2d 807, 809 (1998). “Hearsay” is a statement, other than one made by -
the declarant while testifying at the trial or hearing, offered into evidence to prove the truth of the
matter asserted. SCRE 801. Mere “speculation” about the details of what a witness would te§ify?

about is insufficient to establish prejudice. Dalton v. State, 376 S.C. 130 at 143, 654 S.E.2&%70: -
e

at 877, | | - & &

. = G
Here, Applicant testified both of the alleged witnesses were willing to accept ownerslﬁ; oftli=

drugs on his behalf. However, neither alleged witness testified or submitted affidavits for hls‘oéCR B
hearing. Without testifying, the female’s conversation with police officers at the scene is
inadmissible hearsay because it goes towards the truth of the matter asserted. Also, the police
report itsialf is actually a statement from officers at the scene. Accordingly, Applicant’s testimony
about the male and feniale’s version of events is mere speculatiori. Accordingly, this Court finds

Applicant has presented evidence insufficient to prove prejudice based upon alleged deficiencies

in failing to pursue a defense.

Page 8 0of 11



3. Failure to Advise about delayed eligibility for release under community supervision

a) Deficiency based upon the failure to advise

Applicant contends Counsel was deficient for failing to advise him that he must serve 85%
of the sentence before he would be eligibile for éarly release under community supervision.
However, Counsel credibly testified he customarily provides clients with a sentencing explanation
sheet, which includes the mandatory 85% minimum incarceration for third offense sentences.!
Furthermore, Counsel credibly testified he provided this sentencing explanation sheet to Applicant
before the plea hearing. Thereafter, Counsel credibly testified he verbally explained the sentence
details to Applicant, including the 85% minimum incarceration recjuirement before eligibility for
release. As a result, this Court finds Applicant has not proven Counsel was deficient based upon
a failure to advise about delayed eligibility for release under community supervision.

b) Prejudicé based upon alleged failure to advise

Applicant contends he would have gone to trial if he had known about his delayed

eligibility for release under community supervision. The South Carolina Supreme Court has found

~d
¢=

deficient counsel does not prejudice an applicant where the basis for their decision to av(ﬁl tnaI .

.::

was a favorable plea. Goins v. State, 397 S.C. 568, 575, 726 S.E.2d 1, 4 (2012). (Fmdmg no f

.....

prejudice where evidence showed Applicant accepted the plea after State offered to dlsmlsﬂert & ‘ L
charges). Applicant credibly admitted he accepted the negotiated sentence based upon th%earﬁqf”;
being exposed to LWOP at trial. Thereafter, Counsel credibly testified Applicant was awaré :)f
LWORP risks on multiple charges during plea negotiations. Counsel credibly testified he advised

the Applicant the State likely had enough evidence to convict him through the confidential

lCounse.l credibly testified former Seventh Circuit Solicitor Trey Gowdy recommended this
sentencing sheet, and he has been using it for many years without issue.
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informant’s testimony and the video. Counsel further credibly testified the State was ready to
serve LWOP notice on a second distribution charge if it had lost this trial. Thereafter, Counsel
credibly testified Applicant agreed the twelve-year negotiated sentence for all charges was a good
deal. During the plea hearing, Counsel actually discussed Applicant’s awareness of the “benefit”
of not having been subject to LWOP on two occasions. (Tr. 11, L. 25) (Tr. 12, L. 15). Accordingly,
Applicant thought this plea deal was more favorable than risking LWOP. Therefore, this Court
finds Applicant failed to prove he would have gone to trial if he had received the proper advice
regarding delayed eligibility for release under community supervision.
1. CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal w1th1n$§irty

i 6

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S. C(?i53

409 S.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in see_!;mg;
w

review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to'§ek -

appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf.

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

for appeal.
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IT IS THEREFORE ORDERED:

L That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the 86Guth Carolina

Department of Corrections.
(i

AND IT IS SO ORDERED this_ 2§ _day of

OMAS A.RUSSO
Presiding Judge
Seventh Judicial Circuit

__&%4, South Carolina

6€:8 HY €- AVH6I0
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