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STATEMENT OF ISSUES ON APPEAL

1. THE TRIAL COURT PROPERLY CHARGED THE JURY ON THE LAW

- REGARDING THE STATUTE OF LIMITATIONS AND MORE SPECIFICALLY
THE TOLLING OF THE STATUTE OF LIMITATIONS WITH REGARD TO A
BREACH OF CONTRACT CLAIM, AND THEREFORE THE TRIAL COURT DID
NOT ERR IN DENYING APPELLANT’S MOTION FOR A JUDGMENT
NOTWITHSTANDING THE VERDICT OR A NEW TRIAL.

2. THIS CASE DOES NOT INVOLVE THE UCC, NOR WAS EITHER PARTY
REQUIRED TO FOLLOW THE UCC GUIDELINES, AND THEREFORE THE
TRIAL COURT PROPERLY CHARGED THE JURY WITH RESPECT TO THE
LAW OF THE CASE, WHICH WAS BREACH OF CONTRACT.

3. THE TRIAL COURT DID NOT ERR IN ADMITTING HEARSAY EVIDENCE, AS

'~ SUCH EVIDENCE WAS ADMISSIBLE PURSUANT TO THE BUSINESS.
RECORDS EXCEPTION AND WAS NOT OFFERED FOR THE TRUTH OF THE
MATTER ASSERTED. '



STATEMENT OF THE CASE

On March 21, 2016 Reépondent commenced the action against Appellant in the Horry
County Court of Common Pleas. Thisisa breach of contract case, stemming frbm a Note in whlich
Appellant promised to pay Respondent and failed to/ do so. |

On Oqctober 26, 2016, Appellant filed ~a Motion fof Summary. Judgment stating that
Respondent’s claims were barred by the applicable statute of limitations. On February 17, 2017
Respondent filed a Memorandum In Opposition of Appellant’s Mption for Summary Judgment
and, on February 27, 2017, ﬁied a Supplemental Memorandum stating, among other things, that
Respondent tiniely filed this action to collect all additional monies remaining due within the three
year statute of limitation allowed under S.C. Codg Ann. §15-3-530 from the date Respondent

moved forward with taking ownership of Appellant’s 50% interest in Peaceful Lane Mobile Home

2
=

Park, LLC (“PLMHP”) on March 31, 2014, all in chpliarice with the terms and conditions of the
Note. -

Appellant’s Sﬁmmary Judgment motion was heard before The Honorable Benjamin H.
Culbertson on February 27, 2017. Upon review of the Memorandums submitted to the Court and
hearing oral arguments from both parties, Jﬁdge Culbertson denied Appellant’s motion.

The trial of this action was held on February 20 — February 21, 2018 before The Honorable
Larry B. Hyman. At the end of the trial, the jury uhanimously found in favor of the Respondent
in the amount of $218,000.00. | |

* On March 2, 2018, Appellant filed a Motion for Judgment Notwithstanding the Verdict or,
In the Alternative, For New Trial alleging that (1) Respondent failed to present admissible
evidence relating to the damages he suffered; (2) e_vidénce presented failed to meet the burden

necessary to prevail in the action; and (3) Respondent failed to present evidence his claim was not
, _ _



. barred by the statute of limitations and, therefore, App'_ellént renewed his Rule 50 Motion for
Judgment. |

On March 8§, 2018, 'Resp'ondenf filed his Memorandum in Opposition to Appellant’s
Motion for Judgment Notwithstanding the Verdict or, In the Alternative, For New Trial.

On April 23, 2018, Judge Hyman sighed an Order Denying Appellant’s Motion for

Judgment Notwithstanding the Verdict or, In the Alternative, For New Trial. This appeal followed.



STATEMENT OF THE FACTS

On May 26, 2011, a Noté wés entered between Respondent and Appellant based upon an
outstanding debt owed to Res;/)ondent by Appellant together with additional money Respondent
agreed to loan to him. (R. pp. 287-292) This Note was secured by Appellant’s pledge of his 50%
interest in PLMHP, which he owned 50/50 with Respondent. P

| This Note was a demand note, not a typical promissory note with a beginning and an end
date, in which Respondent could demand payment at any time without being subject to the typical
contractual provisions found in a prémissory note.

Appellant made}only one payment on the note but, over the next few years, continually
induced Respondent to delay demanding payment on the Note and/or taking his 50% interest in
PLMHP which he had pledged as collateral on the Note. Appellant repeatedly assured Respondent
that he would pay the loan and interest as soon as he sold some of his assets and would send
Appellant documentation as to these. assets including his Apache Family Campground stock,
interest in Hucks Limited Partnership, and Conwély National Bank stock. |

Respondent, belieVing Appellant’s assurances, agreed to deferment oﬁ the Note. However,
after enduring r;lultiple. failed promises by Appellant to repay the Note, Respondenf began the
process of taking control of Appellant’s 50% interest in PLMHP. This process was successfully
completed on March 31, 2014, however, Appellant still owed additional money on the Note at that
timg, including interest. Further, the valuation of Appellant’s 50% interest in PLMHP became
clouded as a re/sult of Appellaﬁt losing all PLMHP accounting and bank records prior to September

2012, failing to deposit funds from the sales of some PLMHP’s mobile homes, missing rental

income, and other issues.



OnMarch 21, 2016, Respondent filed this action, designated as Civii Action Number 2016-
CP-26-1961, to collect all monies remaining due on the demand promissory note, including
interest, and to determine the valuation of Appellant’s 50% PLMHP interest that Respondent took

control of on or about March 3 1, 2014.



STANDARD OF REVIEW

The standard of revie\;vvfor an appeal of an gctioh at law tried by a jury is réstficted to corrections of
errors of law. A factual finding of the jury will not be disturbed unless there is no evidence which
‘reasonably supports the findings of the jury. Townes Associates, Ltd. v. City of Greenville, 266 S.C.

81,221 S.E. (2d) 773 (1976). -



ARGUMENT

L. THE TRIAL COURT PROPERLY CHARGED THE JURY ON THE LAW
REGARDING THE STATUTE OF LIMITATIONS AND MORE
SPECIFICALLY THE TOLLING OF THE STATUTE OF LIMITATIONS
REGARDING A BREACH OF CONTRACT CLAIM, AND THEREFORE
THE TRIAL COURT DID NOT ERR IN DENYING APPELLANT'’S
MOTION FOR A JUDGMENT NOTWITHSTANDING THE VERDICT OR
A NEW TRIAL.

Respondent agrees with Appellant that the applicable statute of limitations involving
contracts is prescribed by S.C. Code Ann. § 15-3-530, which provides for a three-year statute of
limitations for actions accruing on or after April 5, 1988. Respondent also agrees with Appellant
that a court looks to the contract terms in determining when the cause of action accrues, and in this
case the cause of action accrued upon the Appellant’s failure to pay date. However, Respondent
and Appellant disagree about whether the statute was properly tolled, and therefore disagree that
Respondent’s case is barred by the statute of limitations. Respondent and Appellant also disagree
about whether the issue of tolling the statute of limitations is a legal question, to be decided by the
lower court, or a factual determination that should be decided by the Jury. Respondent contends
that the trial court properly charged the jury as to the law regardirfg the statute of limitations in
South Carolina as it pertains to a breach of contract, and properly allowed the jury to decide the

factual question‘s as to whether the statute of limitations was tolled based on the-actions of the

parties. As such, the lower court’s ruling should be affirmed pursuant to a Rule 220 (¢), SCACR

\

opinion.

As stated above, in a breéch of contract case, S.C. Code Ann. § 15-3-530, provides for a
three-year statute of limitations, the contract terms to determine accrual. In this case, the statute
began to accrue upon Appellant’s failure to pay date. All parties agree that Appellant did not bring

this action within three years of his first failure to pay date in September 2011. However, the



analysis does not énd' there. S.C..Code Ann. § 15-3-120 provides that an acknowledgement or
promise coﬁtained in a writing signed by the party to be charged is consideréd sufficient evidence
of a new or; continuing contract so as to remove the case from the oi)eration of the statute of
limitations. Further, any payment of principal or interest is considered equivalent to a writtén
profnise. Under South Caroliﬁa léw, it is not necessary in order to ;toll the running the statute of
limitation, that such payment be in actual money. An agfeement bet‘ween the payee and maker to
apply as a credit of ‘.goods delivered by the maker to the payee or services rendered to him, is
sufficient for the purpése' of interfupting the running of the statute of Iimitations. Any alleged
payment must be shown to have been made with the knowledge and consent of the parties or that
they‘about the time of the entry intended such credits as paymehts upon the claim or note.

As such, Respondent asserted that although he did not bfing_ this case within three years of
the September 2011 default date, thé statute was tolled due to Appellant’s continuing negotiations
and promises to pay Respondent, and fnost specifically, Appellant giving Respondent a 50%
interest in PLMHP, as payment on the rﬁonies owed to him pursuant to their contract.

Appellant Has asserted that the 50% ownership interest in PLMHP, that was pledged by
“him as collateral, was not done so Volqntarily and instead was essentially a taking, and therefore
said payment does not toll the statute of limitations, and as such Respondent is barred from
bringing this action. Appellant contends this is a matter of law and therefore should not have been
an issue decided upon by the jury. Appellant made this argument in his motion for Summary
Judgment, whiéh the lower court denied, finding that there existed an issue of material fact as to
the statute of limitations, because whether the statute of limitations was tolled depends on a factual
determination as to whether there was a voluntary acknowledgement of the 50% interest being

transferred to Respondent.



Again, at trial, Appellant argued via directed verdict this very issue, as to the tolling of the
statute of limitations. The trial court denied the motion for ;iirected verdict ﬁndiﬁg there was
evidence in the recbrd for ajury to ﬁnd that the Appellant acquiesced or agreed to this 50% interest
going to Respondent, and therefore could find that such event tolled the statﬁte of limitations. That
was the proper decision, and the trial court made no error in letting the Jury decide this factual
determination. Now, on appeal, Appellant has asserted that the trial court erred by applying the
wrong eviden£iary standard in holding that “any evidence” that supports a finding that the collateral
was taken and applied against ‘the debt with the acquiesqence of the Appellant is all that is required.
This argument is misleading because £h¢re are two different standards involved in this. First, there
is the evidentiary standard to survive a motion fof a directed verdict, and second the evidentiary
standard required to show that a payment or a promise to pay was acquiesced or voluntary. On'a
rhoti_on for directed verdict, the Appéllate Court will reverse the trial court only when there is no
evidence to support the ruling below. Creech v. South rCarolina Wildlife and Marine Resources
Dep't, 328 S.C. 24, 491 S.E.2d 571 (1997). The Appellate Court will not disturb a trial court's
decision granting or denying a new trial unless that decision is wholly unsupported by the evidence
or the court's cbnclusions of law have been controlled by an error of law. South Carolina Dep't of
Highways and Pub. Transp. v. ESI Infestrrients, 332 S.C.\490, 505 S.E.2d 593 (1998); Craven v.
Cunningham, 292 S.C. 441, 357 S.E.2d 23 (1987).

Here, the trial court found that there was evidence in the record to support Respondent’s
éssertiori that the statute had been tolled by the action of the parties, and therefore properly denied
Appellant’s motion. for a directed verdict. " Likewise, the Appellate Court in reviewing the lower

court’s decision must find that there was no evidence to support his ruling in order to reverse it.

Clearly, there is sufficient evidence in the record to support the lower court’s decision to allow the

9-



issue of the tolling of the statute of limitations to be decided upon by the jury. In ruling on motions
for directed verdict or judgment notwithstanding the verdict, the trial court is required to view the
evidence and the inferenceg that reasonably can be dra§vn therefrom in the light most favorable to
the party opposing the motions. The\t.r'ial court must deny the mdtions when the evidence yields
more than one inference, or when its inference is in doubt. Steinké v. South Carolina Dep't of
Labor, Licen&ing & Reg., 336 S.C. 373, 386, 520 S.E.2d 142, 148 (1999). If the evidence as a
whole is susceptible of more than one reasonable inference, a jury issue is created, and the motion
should have been deﬁied. Jinks v. Richland County, 355 S.C. 341, 345, 585 S.E.2d 281, 283
(2003); Adams v. G.J. Creel Sons, Inc., 320 S.C. 274,277,465 S.E.2d 84, 85 (1995). In deciding
~ whether té gfant or deny a directed verdict motion, the trial court is concerned only with the
j existence or nonexistence of evidence. Pond Place Partners, Inc. v. Poole, 351 S..C. 1, 15, 567
S.E.2d 881, 888 (Ct.App.2002). -
This Court will reverse only where there is no evidence to support the trial court's ruling,
or where the ruling was controlled by an error of law. Clark v.v‘ S.C. Dep't of Public Safetj 362
S.C. 377, 382-83, 608 S.E.2d 573, 576 (2005); Steinke v. S.C. Dep't of Labor, Licensing
Regulation, 336 S.C. 373,386,520 S.E.2d 142, 148 (1999); Abu-Shaﬁzareb v. 8.C. State Univ., 364
S.C. 358, 613 S.E.2d 757 (Ct.Appf2005); Welch v. Epstein, 342 S.C. 279, 300, 536 S.E.2d 408,
418 (Ct.App.ZOOO). Essentially, this Court must resolve whether it would be reasonably
conceivable to have a Verdict for a party opposing the motion under the facts as liberally construed
in the opposing party's favor. Harvey v.l Strickland, 350 S.C. 303, 309, 566 S.E.2d 529, 532
(2002); Hanahan v. Simpson, 326 S.C. 140, 149, 485 S.E.2d 903, 908 (1997).

The Respondent testified about the continuing nature of Appellant’s promise to pay, about

their agreement that Respondent would relieve Appellant of his debt obligations to Conway

-10-
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National bank in exchange for 50% interest in PLMHP company, and an e-mail sigrﬁfying this
agreement, as well. (R. pp. 293-294) As such, the lower court did not err in denying Appellant’s
motion for directed verdict.

Appellant did not properly presefve fof apbeal his new argument that an “unqualified and
unequivocal admission of the debt is shown through evidence that is unambiguous and full is
required to toll the statute. The Court and bofh attorneys spent a good aniount of time devoted to
formulating the jury charges. At no point did Appellant request this particular language to be
included in the jury charge. Nor at any point did he argue thisv issue before the lower court. As
such, this issﬁe was not raised and mle(i upon by the trial Ju‘dge and therefore was not properly
preserved, and it is not properiy before the Appellate Court, therefore this Court should affirm the
lower court’s ruling iﬁ a Rule 220 (¢), SCACR Opinion. To preserve an issue for review there
must be a contemporaneous objection that is ruled upon by the trial court. State v. Johnson, 324
S.C. 38,41, 476 S.E.2d 681, 682 (1996). The objection should be addressed to the trial court in a
sufficiently specific manner that brings attention to the exact error. State v. Prioleau, 345 S.C. 4Q4,
411, 548 S.E.2d 213,216 (2001). Ifa party fails to properly object, the party is procedurally barred
from raising the issﬁé on appeal. Siate v. Pauling, 322 S.C. 95, 99, 470 S.E.2d 106, 109 (1996).

In addition, Appellantf‘s attorney agreed to the specific language that would be included in
the jury charge With respect to the statute of limitations. The attorney’s main point of disagfeement
was over including the word “volpntary” or “acquiesced” with respect to the payment and the
lower court tqok both attorney’s request énd included both the word “voluntary” and “acquiesced."’.
As such, Appellant’s attorney did not properly preserve the statute of limitations issue for appeal.
While he argued the issue many times in the form of a summary judgment motion and a directed

S
verdict motion, he ultimately came to an agreement with the Court as to the language that would

-11-.



be in tﬁe jury charges, and therefore did not form a specific and proper contemporaneous objection
to the jury charge fegarding the statute of liﬁqitations._. Moreover, Appellant’s attorney seems to
concede that the jury is not likely to find that the statute of limitations had run. (R. p. 229)
Appellant’s argument fails on several grounds: First, it was not properly preserved and
can be disposed of_in a Rule 220 (¢), .SCAC'R type opinion based on lack of preservation. Second,
even if this Court finds that it was properly preserved, this Court should still affirm the lower court
because the trial Judge did not err in denying Appellant’s motion for directed verdict or in allowing

the Jury to determine whether the statute was tolled by the actions of the parties.

-12-



II. THIS CASE DOES NOT INVOLVE THE UCC,NOR WAS EITHER PARTY
REQUIRED TO FOLLOW THE UCC GUIDELINES, AND THEREFORE
THE TRIAL COURT. PROPERLY CHARGED THE JURY WITH
RESPECT TO THE LAW OF THE CASE, WHICH WAS BREACH OF
CONTRACT.

This action involves two unsophisticated persons who were in business together owning
and operating a mobile home park. They executed a simple promissory note (R. pp. 287-292) with -
very simple lnnguage reflecting the terms controlling their purchase of real estate and a business
wherein they would own and operate mobile homes. At no noint in their relationship did either

\ .
party mention the Uniform Commercial Code, nor did their contract refer to or mention the
~ Uniform Commercial Code. Atno point, in his Answer, Counterclaim, or discovery did Appellant
mention the Uniforrn Commercial Code or that he .believed this transaction was subject to the
UCC.V Appellant’s attorney first mentioned tnis during' his motion for directed verdict.

Appellant characterizes Respondent receiving the 50% interest in PLMHP, as a “taking of
collateral” that triggers the UCC and an obligation on the part of Respondent to show that if there °
was a commercialiy reasonable sale, amount recovered under that sale would have been less than
the debt. Appellant made this a;gument during his motion for directed verdict, and the trial court
propefly held that there was evidence in the record to support Respondent’s assertion that this was
not a taking of collateral, but an agreement between two parties wherein Appellant would give
Respondent his 50% interest in PLMHP, in exchange for Respondent taking on the all the debt
with Conway National Bank, i.e. releasing Appellant from his obligation to Conway National
Bank, and the value of Appellants 50% interest would then serve as a payment to Respondent on
the outstanding monies owed to Respondent. This was not the culmination of a legal proeess. The

50% ownership interest was a payment towards the outstanding balance that Appellant owed to

Respondent. There was certainly evidence in the record to support the jury finding that the 50%

-13-



ownership interest Was voluntarily given to Respohdent by Appellant in return for Respondent
relie?ing Appellant of his obligations to Conway ANational Bank, and that value of the 50%‘ intefest
in the company was a payment from Appellant 'to Respondent on the outstandiné debt. As such,
there is no sale, and there need not be any corﬁmercially reasonable sale. It doesn’t make sense
that Respondent would sell Abpellant’s 50% intefest in a business that he already owned the other
50% of. It makes sense that he would receive the 50% interest in the company, and by virtue of

doing that, be the sole ownef, and relieve Appellént of his obligations to Conway National Bank,

and then credit Appellant for the value of the 50% interest he received from him.

As Judge_Hymap stated, if Appellant was not in agreement that Respondent was to receive
his 50% interest in the Company, then he would have/could havé/should have institute_d legal
proceedings to stop him from taking over his company. Such a legal prbceeding would be evidence
that Respondent in fact “took™ as in a “taking” of his business interest against his will. But that
did not happen and that was not the testimony; the testimony supports Respondent’s assertion that
the 50% interest in the Compar_ly was transferred to Respondent by the consent of Appellant, and
therefore the value of Appellar;t’s 50% interest was to be a payment to Respondent towards the

monies owed to him pursuant to their contract.

-~

Appelllant’s UCC argument is essentially a red herring and complicates the very simpie and
straightforward facts of this case. The UCC, as the trial court explained, is designed to pfevent
collusion in the regafd that the “collateral” is sold to some third party and it is sold for less than it
is worth i.e. not in a reasonable commercial manner. There was no sale here, there was no judicial
process startéd, there was no collusion. Neithgr party testiﬁed that they intended this transaction
to be controlled by the Uniform Commercial Code, or even knew what that was. This is a simple

breach of contract case, and therefore the lower court properly denied Appellant’s motion for

‘
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directed verdict and did not err in failing to properly charge the jury with respect to the Uniform

Commercial .COde.

In additioh, Appellant’s reasbning for the necessity of the Uniform Commercial Code is
- based upon the statutory requirement that a sale must be commercially reasonable, or the debtor
loses the ability to claim efficiency. lHere, there wz;s no sale and no judicié] process begun so the
statute doesn’t even apply. There was nothing introduced into evidenée that required Respondent
to sell it. As such, the trial court properly denied Appellant’s motion for dirgcted verdict and his
motion for INOV because this case did not require é jury instruction on the Uniform Commercial
Code. The trial coﬁn.properly held that Appellant’s counsel was welcome to argue to the Jury that
Respondent breached the contract by not selling the interest. But, again, it is a decision for the
Jury to make and it is not a matter of law that Respondent was required to sell this interest in a
commercially reasonable manner pursuant to the UCC. The Jury found that the evidence put
before it proved Respondent’s claim that he took over Appellant’s 50% interest in company, with
the consent of Appeilant, and that the value of Appellant’s 50% interest would constitute a payment

on the monies owed to Respondent pursuant to the contract. -

-15-



III. THE TRIAL COURT DID NOT ERR IN ADMITTING HEARSAY

EVIDENCE, AS SUCH EVIDENCE WAS ADMISSIBLE PURSUANT TO

THE BUSINESS RECORDS EXCEPTION AND WAS NOT OFFERED FOR

THE TRUTH OF THE MATTER ASSERTED. FURTHERMORE, SUCH

EVIDENCE WAS CUMULATIVE AND THEREFORE EVEN IF THIS

COURT FINDS IT WAS ADMITTED IN ERROR, SUCH ERROR WOULD

" BE HARMLESS ERROR, AS THERE WAS OTHER EVIDENCE TO
SUBSTANTIATE THE JURY’S VERDICT.

Appellant contends that the trial court erroneously allowed ‘the Respondent to put into
evidence hearsay that was contained in the form of an e-mail. Appellant introduced this e-mail by
handing the document to ReSpondérﬁ while he was on the witness stand and asking him to identify
it, which he identified as an e-mail bétween the parties (Respondent and Appellant). Ii V\//as marked
Defendant’s exhibit 1, without objection from Respondent’s counsel. (R. p. 180, line 14-p. 182,
line 7). Appellant’s counsei then questioned Respondent about the e-mail and what it said. (R.p.
182, line 8-p. 183, line 6). At the close of Appellant’s questioning of Respondent, Respondent’s
attorney specifically asked if the document had been put into evidence, and Appellant’s attorney
responded, “I believe I have.” (R. p. 187, lines 4-7). Respondent’s attorney then questioned
Respondent about the e-mail and then in an abundance of caution, also moved to have it introduced
into eviden‘ceas Plaintiff’s exhibit 2. At this point, Appellant’s counsel objected on the grounds
of hearsay. (R. p. 188, lines'18-22) The trial court allowed the document ﬁnding that it was a
business record between the pa&ies and something that Was discussed in the normal court of
business, and therefore allowed it to be introduced into evidence. (R. p. 188, line 23-p. 189 line 2)

First, this issue is not properly before this Court. Not only did Appellant fail to make a
contemporaneous objection to this document being introduced, he actually introduced it himself
and, even if he did so originally for identification purposes, he stated that he believed it had been
introduced into evidence. (R. p. 187, iines 4-7). Respondent’s counsel, in an abundance of caution,

1

moved to introduce it as Plaintiffs Exhibit 2 to make sure the e-mail was properly before the trial
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“court as evidence. Appellant’s counsel cannot now come before this Court and argue that it was

improperly introduced. As such, this issue was not properly preserved for review and, this Court

/

f

should affirm the: trial c,ourt’s'ruling ina Rul'é 220(c), SCACR style dpinion‘on the grounds t}}at it
is not prof)erly before this” Court fdr_ review. To preserve an issue for reView-thére must be a
contempofaheoﬁs objection thatvi_s ruled upon by the trial coﬁrt. State v Johnson, 324 S.C. 38, 41,
-476 S.E.2d 681, 682 (1996). The objection should be addressed to the trial court in a sufficiently
specific manner that brings attention to the exact error. State v Prioleau, 345 S.C. 404, 411, §48
S.E.Zd 213, 216 (2001). If a party fails to properly object, the party is procedurafly barred

from raising the issue on appeal. State v. Pauling, 322 S.C. 95, 99, 470 S.E.2d 106, 109 (1996).

If this Court finds that {t this issue was properly preserved, and reviews the merits of
Appellant’s afgument, this Court should st‘ill affirm the trial court’s ruling because (1) the
document was introduced by Appellant, éﬁd Rule 106, SCRE allows the remainder of the
document to come in to evidence as 'well; (2) the document is not hearsay because it was not
offered to prove the truth of the matter assertcd; (3) the documsnt is not hearsay because it falls
within an .excéption to hearsay as Qutlined in Rﬁls 803(6), SCRE (é business record that is regularly
kept in the normal course of business); and (4) even if the evidsnce was improperly admitted the
evidence was curﬁulative and theréfore’ any etror was harmless.

Appellant introduced 'ghis e-mail, asked Re‘spondent about it, asked him to read part of it,
and then attexhpted to keep ths parts of the e-mail he did not want the jury to see, from coming
into evidence. Appe;llants cannot pick and choose parts of a document to bé"introduCed,' Rule 106,
SCRE (known as the"‘Cémplet/eness Rule,” states: when a writing, or recorded statement, or part

thereof is introduced by a party, an adverse party may require the introduction at that time of any

other part or any other writing or recorded statement which ought in fairness to be considered
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-
- contemporaneously with it.) Furthermore, the document is not hearsay because it was not

introduced by Respondent for the truth of the matter asserted; rather, it was offered on re-direct to
establish how rgsp()\ndent reached his number of what the property was worth, how mucﬁ credit
Ap.pellant was due, and ;Nhat_the balance was. As such, even if the e-mail was not proper evidence,
the e-mail was cumulative evidence,- as both Reépondent and Appellant testified as to the value of
the property, value of the business inferest, and what amount was due and owing to respondent.
- Hearsay is a statement, other than one made by the declarant while testifying at trial, offered in
evidence to prove the matter asserted. State v. Johnson, 476 S.E.2d 681 Op. No. 24457
(S.C.Sup.Ct.1996) (Davis Adv. Sh/. No. 17); Player v. Thompson, 259 S.C. 600, 193 S.E.2d 531
(1972). Improperly admitted hearsay which is merely cumulative to other properly admitted
evidence may be harmless error.‘State v. Barrett, 299 S.C. 485, 386 S.E.2d 242 (1989).
Additionally, theré was plenty of evidence in the record to support the jury’s verdict. As such,
even if i.t was error, it is harmless error, and should not result in‘a reversal and new trial, Rule 103,
SCRE (étating: Effect of Erroneous Ruling. Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial right of they party is affected, and (1) Objection. In
case the ruling is one admitting evidence, a timely objection or motion té strike appears of record,
stating the specific ground of objection, if the specific ground was not apparent from the context).
Appellant contends the only logical conciusion is that the jury relied on the valuations contained
in the e-mail, however, Appellant did not request any special interrogatories, therefore the jury
was not asked to explain their verdict, and no one knows how or why the jury arrived a£ the verdict,

but our lack of knowledge as to how they arrived at their verdict does not equate to an error on the

part of the trial Judge. A factual finding of the jury will not be disturbed unless there is no evidence

-18-



which reasonably supports the finding. Felder v. K-Mart Corp, 297 S.C. 446,448 377 S.E.2d 332,

333 (1989).
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- CONCLUSION
The trial court did not make any legal errors in the trial below and there was substantial
| evidence in the record to support the jury’s decision in this matter. THEREFORE, the

Respondent, S. Scott Porter, respectfully requests this court to affirm the Trial Court’s Order.

Respectfylly itted,

omas C. Brittain, Esq.
Mary Madison Brittain Langway, Esq.
The Brittain Law Firm
4614 Oleander Drive
Myrtle Beach, SC 29577
Telephone: (843) 449-8562

pated: March 22 2019
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