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'PETITIONER’S ISSUE PRESENTED

The PCR court erred in ruling that counsel was not ineffective where counsel failed to argue to
the sentencing court on remand that, in 1998, South Carolina did not recognize the right of an
accused to be represented by appointed counsel in misdemeanor cases that did not result in the
immediate deprivation of a person’s liberty and therefore, any Farretta warnings regarding the
disadvantages of self-representation ‘given during Petitioner’s 1998 guilty plea to misdemeanor
possession of . marijuana would not have informed Petltloner that he could have counsel
appointed at the expense of the State.

RESPONDENT’S ISSUE PRESENTED

The PCR court correctly found Counsel was not ineffective for failing to argue Petitioner was
not entitled to counsel during his guilty plea for a felony possession of crack cocaine, first
offense? because Petitioner was entitled to counsel during that proceeding based on his Sixth and
Fourteenth Amendment rights. Additionally, the PCR court properly found Petitioner was
provided his Faretta® warnings during his guilty plea and subsequently waived his right to
counsel knowingly and intelligently before entering his guilty plea pro se.

/

2 In 1998, S.C. Code Ann. §44-53- O375(A) Drugs / Possession of less than one gram of ice,
crank, or crack cocaine, first offense was a felony.
3 Faretta v. California, 422 U. S. 806 (1975).




STATEMENT OF THE CASE
 Relevant Prior History |

Eric Spratt (Petitifoner) was indicted by the York County Grand Jury in 1998 for'
possession o}f crack cocaine (1998-GS-46-2715).‘. He pled guilty as indicted onISeptember 22,
1998, before the Honorable John*C. Hayes, III, and was sentenced to incarceration for five yearé .
and a $5;000 fine suspended upon three years of probatioh. Pefitioner was not represented by an
attorney during the plea. o ‘ ' |
| | Subsequently; on April 26, 1999, Petitioner waived presentment to the grand jury and
pled guilty to possession with intent to diétribute (PWID) crack cocaine (1999-GS-46-1028)
before Judge Thomas W.‘Cooper, Jr. He was sentenced to four years imprisonment. At the same
time, Petitioner’s probatic;n on the :posses.sio‘n of créck cocaine co;lviction was re?oked and he
was incarcerated . for six months; probati_ori was to continue upon'h‘is release. Petitioner was
represented by counsel from the Public Defender’s office during the plea and the probation
revocation heafing.

Current Convictions

Petitioner is currently incarcerated ﬁursuant to orders of commitment from the York -
County Clerk of Court. buring the May 2006 term, the York County Grand Jury indicted
Petitioner for trafficking in ice, crank or crack cocainé (2006-GS-46-1625) and possession of
marijuana, second offense (2006-GS-46-1626). Assistant Public Defender Melissa Inzerillo of
the Sixteenth Circuit Public Defender’s Office (Coimsei) representéd P¢titioner at trial. On June
6, 2006, Petitioner proceeded to a jury trial in absentia and he was found guilty of both charges.
The Honorable J. Derham Cole issued a sealed sentence. On Méy'25, 2007, Petitioner appeared

before the Honorable Clifton B. Newman for the unsealing of the sentence. Judge Newman



sentenced Petitioner to confinement for thiI"ty years for trafficking crack cocaine, third offense,
and one year, concurrent, for possession of marijuana.

Petitioner immediately rﬁoved for a reconsideration of the sentence on the basis that the
trafficking crack coéaine conviétion should not be treated as a third offense. Judge Newman
granted the motion and reduced Petitioner’s sentence to ten years, finding the conviction to be a
second offense rather than a third offense. Judge Newman found Petitioner’s prior uncounseled
1998 guilty plnea 'be'fore Judge Hayes, which resulted in his incarceration due to a subsequent
violation of probation when he pled guilty to PWID crack in 1999., should not hafle been used to
enhance his present trafficking in crack cocaine conviction to a third offense .

The Sftate filed a no.tice of ap;peal on Juné'4, 2007. The South Carolina Court of Appeals
reversed Judge Newman’s decision and remanded the case for additional proceedings with
respect to the issue of waiver of counsel during Petitioner’s 1998 guilty plea. State v. Spratt, 383
S.C. 212, 678 S.E.2d 266 (2009).

Re-sentencing Hearing on Remand

On June 6-7, 201 lA, Petitioner appeared before the Honorable Lee S. Alford for a hearing
consistent with the remand from the South Carolina Court of Appeals. At the hearing, Counsel
.made a motion to the court'to find Petitioner’s 1998 uncounseled conviction could not be used to
enhance his trafficking charge. App. 12. Counsel argued the uncounseled Conviction, which
eventually led to Petitioner’s incarceration, could not be used for further enhancement since he
did not waive his right to counsel. App. 13.

At the remanded sentence hearing Peti_tione'rvadmitted to numerous arrests as a juvenile. -

\

He also admitted that he appeared at juvenile hearings in family court prior to the 1998 guilty

plea in quéstion. App. 19, 29. Petitioner testified he felt certain he had counsel present at the



family court proceedings and speculated that his mothér would not likely allow him to proceed
without the assistance of counsel. App. 21. Petitioner testified he v;/as convicted in family couﬁ
or/l July 20, 1998 for driving Without a license. and was represented by Assistant Public Defender
B.J Barrowclough at.that time. App. 33. Petitioner testified that conviction was just nine days

. 74
before he was arrested possession of crack cocaine, which led to the 1998 guilty plea in question.

App. 33. - 2

Petitioner testified that, in relation to the drug charge that led to the 1998 plea, he signed
‘ Attorney Representation and Notice of Initial Appearaince forms on July 29, 1998, in which he
was informed that he s‘hould secure a private attorney prior to his initial appearance if he did not
qualify for a public defender. App. 24 - 26.However, Petitioner testified tﬁat the forms did not
inform him that it would be in his best interest to have counsel to assist with his defense App.
32.4

At the remanded sentencing héaring, Judge Alford asked Petitioner if he remembered
Judge Hayes telling him at the 1998 plea that he had a right to an attorney and if he wanted an
attorney; Petitioner answered he did not remember. App.. 37. Petitioner also téstiﬁéd he did not
remember waiving presentment to the grand j.ury, and Judge Alford showed him the indictment
where Petitioner gave a signature indicating that he wished to waive presentment. App. 38-39.
After hearing Petitioner’s testimony and judging his credibility, Judge Alford noted Petitioner

had'a "convenient memory" when recollecting the events around his 1998 plea. App. 36, 45.

* The State would ask this Court to take judicial notice of the Attorney Representation form,
signed by Petitioner. This form was introduced at the remanded sentencing hearing that notified
him of the Public Defender's office ‘and that he may secure a private attorney if he does not -
qualify for a public defender. This form was introduced at the remanded sentencing hearing and
is found on page 77 of the Record on Appeal of case State v. Eric Spratt, 2011-193948.
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Judge Alford informed the parties that he haci the ‘oppo.rtunity,‘ during his thirteen years
on the bench, to witness Judge Hayes’ guﬂty pleas and read his plea colloquies, including those
where defendants have waived their right to an attorney. App. 44 — 45. Judge Alford stated he
had never seen one case where Judge Hayes faile{d to adv(ise a defendant of his right to have an
appointed attorney if he wantea one. App 45;

Assistant Solicitor E.B. Springs (Springs) testified at the remanded sentence hearing that
he has been an assistant solicitor since 1998. Springs testified he-could not recall if he was
present during Petitioner’s 1998 plea but testified that he had witnessed Judge Hayes conduct
guilty pleas many times, including pleas involving pro se defeﬁdants. App. 50 ‘— 51. Springs
testified in thirteen };ears, he has heard Judge Hayes use thel'same routine of giving the proper
Faretta warnings. App. 51. Springs testified he has not heard a si\ngle pro se plea where Judge
Hayes failed to explain the dangers of self-representation and obtain a waiver of the right to
counsel from a pro se defendant. |

At the conclusion of the remanded hearing, the re-sentencing court found that Petitioner
did not meet hié burden of proving he was not ad'vised of his right to counsel and, further, that he
did knowingly and intelligently waive the right to counsel during his 1998 guilty plea. App. 30,
68. Judge Alford found Petitioner’s testimony was not credible. App. 65. Judge Alford found
Petitioner had a “pretty convenient memory” in that he did not remember any details about what
océurred during the 1998 guilty plea proceeding, however, was certain he was not advised of his
right to counsel and did not waive iliS right to counsel. App. 36. Judge Alford also
acknowledged that Judge Hayes’ routine practice and procedure as testified to by Springs and
observed by the sentencing court always included Faretta warnings and the waiver of right to

counsel before a pro se defendant is allowed to enter a guilty plea. App. 63 - 65. Judge Alford



. thereafter found the 1998 guflty plea was proberly. used to' enhance Pe_titioner’s offense and
sentenced Petitioner to the mandatory minimum sentence of tw'enty-ﬁ?e years. App. 68
Petitioner appealed‘J udge Alford’s ruli_ng and sentence.‘The 'State argned Petitioner failed
to present, credible evidence that his 1998 conviction Wae the result of a vtolation of his right to
counsel to overcome the findings of the sentencmg court that Petrtroner was given- hlS Faretta
. warnings before the 1998 plea and he walved those rxghts The State argued the presumptlon of

- regularity attaches to final Judgments,'.even on the question of right to counsel. The South

Carolina Court of Appeals affirmed his conviction in an'.unpublished decision. State v. Spratt,
| S.C. Ct. App. Order dated May 8, 2013.'The Rernittitur.wa‘s issued on June 4" 2013. :
! Post-Conviction ’R‘elief Appl icdrion E )

On March .‘19, 2014, Petiti‘oner filed an application for ‘post-conviction-relief alleging
“ineffective assietance of Counsel and his 1998 guilty plea was involuntary. On June 24, 2014, the
State filed 1ts retnrn An ev1dent1ary hearlng into the matter was convened on November 20
. 2014, at the Moss Justice Center before the Honorable Alison hee At the ontset of the hearing,
Petitioner enumerated three issues he was proceedrng on for post-conv1ct10n rehef,'vwhrch were:
1) .Counsel was ineffective in“her aréument" be'fore: Judge ‘Alford on Petitioner?_s waiver of
counsel, 2) Counsel failed to object to the introddction of opinfon,-and 3) Couneel failed to
obtain a transbript of Petitioner’s plea hearing before Judge fIayeS. Petitioner was bresent at the
hearrng and represented by Tomm}:\ Thomas Esqurre Assrstant Attorney General Rutledge.-
Johnson of the South Carolina Attorney General s Office represented the State. At the hearing,
- Petitioner testified on his own behalf. Counsel al_so testified. By an order ﬁled Aprll 27, 2016, the
- PCR‘Codrt denied-and dismissed Petitioner’s application \tvith prejudice.. The PCR court found

Counsel was not ineffective for failing to argne Petitioner was not entitled to counsel during his
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1998 guilty plea hearing before Judge Hayes bec’ause he was entitled to counsel pursuant to the

Sixth and Fourteenth Amendments and Gideon v. WainWrigm, 372 U.S. 335 (1963). The PCR
court found Coﬁﬁsél ‘was not ineffective for failing to object to bpinion remarks from Judge
Alford because sﬁe belicved ha\./ing the basis.of his opinion on the record would be helpful for
appellate review. Counsel also did not objéct to testimony from Springs because did not believe
it waév very credible aé Springs admitted on cfoss-examinaﬁon he did nof have personal “
knoWledge of Pet;itic)lner’s éﬁéciﬁc guilty plea pfbceedings.

Petitioner filed a timely notice of apbe’al. ‘The petition\.for writ of certiorari was submitted
on January 20, 2017, b)._/ Appellate Defender John H. Strom of the South Carolina Commission‘
onl Indigent Defense. The return to the petition for writ of certiorari was filed on July 13, 2017.

On September 10, 2018, this Court granted certiorari and instructed the parties to file briefs as

provided by Rule 243(i), SCRCR.



A

STANDARD OF REVIEW

The standard of review for post-conviction relief matters depends on the specific issues

before the appellate court. Smalls v. State, 422 S.C. 174, 810 S.E.2d 836, 839 (2018). When
reviewing factual findings, the appellate courts defer to the post-conviction relief court’s factual

findings and will uphold them if there is probative evidence in the record to support them.

Buckson v. State, 423 S.C. 313, 320, 815 S.E.2d 436, 440 (2018); Smalls, 422 S.C. at 180-81,

810 S.E.2d at 839-40 (citing Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525, 527 (2016);

Jordan v. State, 406 S.C. 443, 448, 752 S.E.2d 538, 540 (2013)). However, puré questions of law
will be reviewed de novo without deference to the lower court. Smalls, 422 S.C. at 180-81, 810
S.E.2d at 839-40: Appellate courts will reverse the decision of the post-conviction relief court

when it is controlled by an error of law. Goins v. State, 397 S.C. 568, 573, 726 S.E.2d 1, 3

(2012).
Petitioner, like all other defendants, has a right to the assistance of effective counsel as

provided by the Sixth Amendment to the United States Constitution. U.S. Const. amend. VI,

Strickland v. Washington, 466 U.S. 668 (1984); Lomax v. State, 379 §.C. 93, 665 S.E.2d 164
(2008). Petitioner has the burden of pr(;ving the éllegations in his post-conviction relief action,
and when alleging that tria‘l. counsel was constitutionally ine-ffective, he must prove that
“counsel’s conduct so undermined the proper functioning of the adversarial process that it cannot
be rlelied upon as having produced a just result.” Sfrickland, 466 U.S. at 686

In evaluating allegations of ineffective éssistancé of counsel, the reviewing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668. First, Petitioner must prove that

counsel’s performanée was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624,

625 (1989). Under this prong, the court measures an._ attorney’s performance by its



“reasonableness under prevailing. professional norms.” Cherry, 300 S.C. at 117, 386.S.E.2d at
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is-whether the
attorney provided representation within thé;faﬁge of competence‘require‘d in criminal cases.
Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). f‘Counsel is strongly presumed to
have rendered adequate assistaﬁce and made all significant decisions in the exercise of
reaéonable professional judgment.” Id. (citing Strickland, 466 U.S. at 690). Petiﬁbner must
overcome this presumption to receive relief. Cherry, 300 S.C. af 118, 386 S.E.2d at 625. Second,
counsel’s deficient performance .must have prejudiced Petitioner such that “there is a reasonable
probability that, but for counsel’s unprofessional errérs, the résult of the procééding would have

been different.” Cherry, 300 S.C. at'117-18, 386 S.E.2d at 625.



ARGUMENT

The PCR court correctly found Counsel was not ineffective for failing to argue Petitio/ner was
not entitled to counsel during his guilty plea for a felony possession of crack cocaine, first
offense’ because Petitioner was entitled to counse! during that proceeding based on his Sixth and
Fourteenth Amendment rights. = Additionally, the PCR court properly found Petitioner was
provided his Faretta® warnings during his guilty plea and subsequently waived his right to
counsel knowing\ly and intelligently prior to entering his guilty plea pro se.

Right to Counsel -

Petitioner alleges the PCR court erred in finding Counsel not constitutionally ineffective
for failing to argue that Pe_titioner was not entitled to counsel during his 1998 guilty plea
because, at that time,l South Carolina did not recognize the right bf an accused to be represented
by appointed counsel in misdemeanor caées where a suspended sentence was impose):d.
However, as the PCR court properly found, Petitioner was entitled to counsel during his 1998
guilty plea to é felonyA possession of crack cocaine, first offense charge ‘under the Sixth and
Fourteenth Amendments, as well as. Gideon, 372 US. 3‘35.

“The Sixth Amendment right to counsel attaches when adversarial judicial proceedings

have been initiated and at all critical stages.” State v. George, 323 S.C. 496, 508, 476 S.E.2d
903, 911 (1996) (citations omitted). “The Sixth Amendment, which in enumerated situations has
been made applicable to the States by reason of the Fourteenth Amendment.” Argersinger v.

 Hamlin, 407 U.S. 25 (1972) (citing’ Duncan v. Louisiana, 391 U.S. 145 (1968), Washington v.

Texas, 388 U.S. 14 (1967), Klopfer 'v. North Carolina, 386 U.S. 213 (1967), Gideon v.
Wainwright, supra, and In re Oliver, 333 U.S. 257 (1948)).
As an initial matter, Pefitioner’s charge in 1998 was a felony, not a misdemeanor. ‘In

1998, S.C. Code Ann. §44-53-375(A) read in part, “A person possessing or attempting to possess

3 In 1998, SC Code Ann. §44-S3-0375(A), Drugs / Pdssession of less than one gram of ice,
crank, or crack cocaine, first offense was a felony.
¢ Faretta v. California, 422 U.S. 806 (1975).
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~ less than one gram of ice, crank, or crack Co‘caine as defined in Section 44-53-110, is guilty of a
felony and, upon conviction of first offense, must be imprisoned not more than five years and
fined not less than ﬁye thousand dollars.” S.C. Code Ann. §44-53-375(A) (Supp. 1993.) This
laﬁguage was retired on June 7, 2005, when this offense became a misdemeanor. Petitioner’s
argument that he was not ;ntitled to counsel in South Carolina at that time because he wés facing
a misdemeanor that would not result in immediate imprisonment is meritless. BOP 16.

Notwithstanding Petitioner’s misstatement .regardiﬁg his charge, the issue of whether
Petitioner’s charge was a misdemeanor or felony is not disposi;ive to the issge of whether he was
entitled to counsel during his guilty pléa in 1998. In Argersinger, thé United States Supreme
Court held, “No accused may be deprived of hié liberty as the result of any criminal prosecution,
whether felony or misdemeanor, in which he was deniéd counsel.” Argersinger, 407 U.S. at 25 .
The Court goes on to state, “Beyond the problem of frials and appeals is that of ;[he guilty plea, a
prdblem which looms large in misdemeanor as well as in felony cases. Counsel is needed so that
the accused may know precisely what he is doing, so that he is fully aware of the prospect of
going to jail or prisoh, and so that he is treateci fairly, by the prosecution” Id. at 34.

| Here, Petitioner was facing a felony charge; which upon conviction could lead to a five
year seﬁtence and a significant fine. Petitioner absolﬁtely had a right to counsel under the Sixth
Amendment and Fourteenth Amendment and m as the PCR court properly found.

Petitioner further argues because he received a suspended sentence he was not entitled to
counsel. In support of his argument, Petitioner cites to the holding of Argersing. er and interprets
the holding to limit the scope of the fight to appointed counsel to misdemeanor cases that

,v /
actually lead to imprisonment. BOP 14. However, the holding of Argersinger does not limit the

scope of appointment of counsel, rather it limits the lower courts from being able to impose a

11



sentence on defendants who are'not represented by'counsel. ' Specifically, the Supreme Court
held, “Under the rule we announce today, ’Aevery judge. _will know “when ‘the trial of a
misdemeanor starts that no. 1mpr1sonn1ent may be 1mposed even though local law perrnits it,
unless the accused is represented by counsel ”? Argersmge 407 U S. at 40 The Court further | |
held, “The run of misdemeanors will not be affected by today S ruhng But in those that end up
in the actual deprivation ofa person s liberty, the accused will receive the benefit of the guiding
hand of counsel’ so necessary when one’s liberty isin: Jeopardy ” 1d. at 40
Petitioner’ s case is distinguishable on several p01nts. First, Petltioner’s 1998 convict_ion
for possession of crackcocaihe \yas a felony at that time, S0 Petitioner’s argument that.he Would '
have been slighted the benefit of counsel ‘because he yvas: charged with a rnisdemeanor is without
- merit. .Second-, .regardless of whether he vyas cfharged with a nﬁi‘sdeme:anor or a _felony, his liberty
was in jeopardy. “Petitioner Was facing a potential sentence' ofv ﬁve‘. years in prison when‘ he pled
guilty, the fact that he receiyed a suspended senten\ce' did not rernove the potential for “actual)
imprisonment”r in his case. Finally, Petitioner Ayvas‘ actttally imprisoned in this case based on the
suspended sentence he received ‘during his .l~9v98 ‘guilty plea, yvhich conﬁrrns the point that Alhis
llberty was actually in Jeopardy at the tlme of his guilty plea o
Petitioner m1s1nterprets the holding 1n Argersmge rto mean the person charged w1th a

misdemeanor would have to receive an 1mmed1ate active sentence in order to be eligible for
_appointed counsel, which is not what the Court held. The COurt clarified this point in ‘Alabama
v. Shelton, 535 U.S. 654 (2002). In Shelton, the Court held,

The Sixth Amendment does not permit activation‘of a suspend’ed' |

sentence upon an indigent defendant’s violation of the terms of his

probation where the State did not provide him counsel during the

prosecution of the offense for which he is imprisoned. . . . This is

precisely what the Sixth. Amendment, as 1nterpreted by
Argersinger and Scott, does not allow. ~

12



... The dispositiveﬁfactor in Gagnon and Nichols was not whether
incarceration occurred immediately or only after some delay.
Rather, the critical point was that the defendant had a recognized
right to counsel when adjudicated guilty of the felony for which he
was imprisoned. Here revocation of probation would trigger a
prison term imposed for a misdemeanor of which Shelton was
found guilty without the aid of counsel, not for a felony
conviction for which the right to counsel is unquestioned.

Id. at 654-655, (emphasis added) (intémal citatiéns,omitted). _ ' ’

Notwitﬁstanding the fact that Petitioner’s charge was a felony for which the right to
counsél is unquestioned, Petitioner’s suspended sentence was activated when he pled to a felony
PWID crack cocaine charge in 1999. That guilty plea triggefed Petitioner’s suspénded sentence
because it violated his probation for h{s 1998 posseséionlof crack cocaine charge. Petitioner was
sentenced to six months in jail on the revocation of probation and an additional four years for the
1999 PWID charge. App. 16-17. Pursuant to the Sfxth Amendment, Petitioner would not have
been eligible for any imposition of an -active jail sentence had he not been afforded an
opportunity to have counsel at the tim‘e of his gﬁilfy plea in 1998.

Although ?etitioner testified during the reSentencihg hearing l?efore Judge Alford and
during the PCR hearing before Judge Lee that he was not ?fforded the ability to have counsel at
'his 1998 guilty.plea before Judge Hayes, his ‘testimo‘ny ‘Was properly assessed by both Judge
Alford and Judge Leg as not credible. Petitioner was chargéd with a felony and was pleading |
guilty to a felony ‘t}.1at.carried a potential five };ear sentence. Based on Petitioner’s constitutional
rights and well-established case law, he was without a doubt entitled to counsel in 1998. The
PCR court properly found Courisel'Was Anot éonstitutiorial deﬁcient for failing to raise the
argument that Petitioner was not entitled to counsel during the resentenéing hearing before Judge

Alford andthis ruling should not bev disturbed. -

13



* Waiver of Representation

Petitioner alleges he was not afforded the opportunity to have appointed counael By Judge
Hayes duringa his guilty plea and, therefore, cbuld not have waived his right to appointed counsel.
Petitioner argues Counsel was deﬁcie'nt because she did not argue that “any Faretta warnings
given by Judge Hayes in 1998 w,ould.not have included an explanation to Petitioner that he had
- the right to have‘. counsel appointed to reﬁreser}t him if hie could not afford a private attorney.”
BOP. 17. However, Petitioner’s contention that the Faretta wamings he received prior to his plea
would not have included his right to counsel .is premised on the incorrect assertion that he pled A
guilty to a misdemeanar charge. Petitioner’s charge was a felony in 1998 and the right to
appointed counsel, as stated in the previous section, is unquestioned.

Petitioaer further assért.s his case is ;‘almost identical” to the petitioner in Shelton. BOP.
17. Shelton was charged with a misdemeanor assault and faced a $2,000 fine and up to one year
imprisonment. Although Shelton was waraed repeatedly about the issues of self-representation,
. the court did ndf offer SHe_:lton appointed counsel. After representing himse;lf in an Alabama
Circuit Court, Shelton received a suspended sentence of thirty days in jail, and an active sentence
" -of two years unsupervised probation. .An 'AlabamaA Court of" Appeals held Shelton was not
entitled to counsel because he received a suspended sentence and therefore his Sixth Amendment
right was not triggered. Shelton, 535 U.S. at 659. The United Sfates Supreme Court held, “A
deféndant who receives a suspendedv or probated sentence to imprisonment has a constitutional
right to counsel.” Id, 535 U.S. at 674.

Here, the fact that Petitioner’s 1998 charge for possession of crack cocaine was a felony
distinguishes his case from Shelton on the most decisive elament, whether he was enfitled to

counsel. Although Petitioner’s charge was a felony, the holding in Shelton still applies to
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Petitioner’s circumstance as he also received a suspended sentence and, regardless of whether his
charge was a misdemeanor or felony, the holding in S_h(_:_lto_n makes it clear Petitioner would have
been entitled to counsel pursuant to the Sixth Amendment.

Having established Petitioner was éntitléd to appointment of ;:o,unsel during his 1998
plea, the issue turns to whether he knowingly and intelligently waived his right tvo counsel before

Judge Hayes. South Carolina courts have held no person may be imprisoned for an offense

unless represented by counsel, absent a knowing and intelligent waiver of the right to counsel.

Glaze v. State, 366 S.C. 271, 621 S.E.2d 655 (2005), citing Argersinger, 407 U.S. 25 (1972).

However, an accused has the constitutional right to waive counsel and to proceed pro se as long

as the waiver is knowing, voluntary, and intelligent. See Faretta v. California, 422 U:S. 806
(1975). The decision made by the accused to waive the right to counsel must be honored as long

as the waiver is knowing, voluntary, and intelligent. Id.; see also State v. Brewer, 328 S.C. 117,

119,492 S.E.2d 97, 98 (1997). The trial judge must ensure the defendant is informed of the |
dangers and disadvantages of self-representation. d A convicfion obtained in the absence of
counsel but after a knowing, Avoluntary,. and intelligent waiver of the right to counsel is not
constitutionally infirm and an accused who validly waives thé right to counsel may not later
claim the conviction was ot;tained in violatian of the r'ight to counsel.’

In the present case, Petitioner incorrectly alleges that Counsel’s argument at the

remanded sentencing hearing was in error because in 1998 the Faretta warnings he would have

.7 See Alabama v. Shelton, (stating that absent a knowing and voluntary waiver, a person may not
be imprisoned unless represented by counsel); Argersinger v. Hamlin, 407 U. S. 25 (1972)
(stating that absent a knowing and voluntary waiver, no person may be imprisoned for any -
offense, whether felony or misdemeanor, unless represented by counsel); Scott v. Illinois, 440
U.S. 367 (1979) (stating, absent a valid waiver, an indigent defendant convicted without counsel
cannot be sentenced to a term of imprisonment); Glaze v. State, 366 S.C. 271,621 S.E.2d 655
(2005) (stating that the defendant has neither waived the right to counsel nor been afforded the:
right to counsel).
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received from Judge Hayes would not have included the right to counsel because he did not
receive immediate impri'sonment. However, because Petitioner was charged with a felony and
faced a sentence of up to five years imprisonment under the statute, he had a constitutional right
to counsel. “[T]o waive the right to counsel, the accused must be (1)_ advised of his right to.

counsel and (2) adequately warned of the dangers of self-representétion.” Gardner v. State, 351

S.C. 407, 411, 570 S.E.2d 184, 186 (2002) (citing Faretta_v. California). These rights are
explained at the beginning of the guilty plea ‘proceeding because the hearing itself cannot
proceed if a pro se defendant does nét wéive his right to counsel. For Petitioner’s argument to
be true, any time a pfea judge is faced with a pro se defendant he will, at the beginning of the
h;:aring, ha\;e to be clairvoyant and correctly predict if the sentence he will eve‘ntually impose
includes actual imprisonment and tailor his Faretta warnings to include the right to counsel. -
Since Counsel has no duty to be clairvoyant, Counsel’s argument fhat Petitioner had the right to
counsel at his 199.8 hearing was proper.

At the conclusion of the remand hearing, Judge Alford made affirmative findings that
Judge Hayes advised Petitioner of his ri%ht to counsel at the 1998 plea and Petitiohe’; waived hisI
rights after the apprdpriate m inquiry. Although Judge Alford did not have the beneﬁt ofa
transcript of the proceeding, Judge Alford made an affirmative finding that Judge Hayes did
advise Petitioner of his right to counsel and required Petitioner to waive the right prior to
accepting the plea. App. 154. Tlllis} finding was based on testimony. from the solicitor about the

plea judge's practices and from Judge Alford's own knowledge and personal experience of the

plea judge's practices. App. 154. “In the absence of evidence to the contrary, the regularity of the

proceedings of a court of general jurisdiction will be assumed.” Pringle v. Staté, 287 S.C. 409,
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339 S.E.2d 127 (1986). The PCR Court dismissed Petitioner’s allegations and found that Judge
Alford’s findings at the remanded hearing were crucial. App. 154. |

Additioﬁally, during the PCR hearing, Jludge Alford asked Petitioner several questions
including whether he recalled waiving his right to presentment to the grand jury during his plea
hearing. App. 38. Petitioner testified he did not waive his right to presentment and Judge Alford
confronted Petitioner with a signed document showing he in fact did waive this right. App. 38.
Petitioner also signed an Attoméy Representation form which stated, “If you would like an
attorney to represent.you on your pending chafges you should secure such attorney prior to your
Initial Appearance as listed on your bond.” Directly below that initial paragraph is information
on public defenders and retaining private counsel.

The only evidence indicating Petitioner had not beén advised of his right to counsel was
Petitioner’s testimony at the remanded sentencing hearing and the PCR hearing, which both .

Judge Alford and the PCR court found not credible. App. 65, 154. Where matters of credibility

oo
N 1

" are involved, the Court gives great deference to a judge’s findings, beéause the Court lacks the

(BN

opportunity to directly observe the witnesses. See Drayton v. Evatt, 312 S.C. 4, 13, 430 S.E.2d

517, 522 (1993) (finding great deference is given to the PCR judge’s findings on the credibility

of witnesses); see also Menne v. Keowee Key Prop. Owners’ Ass’n, Inc., 368 S.C. 557, 567, 629
S.E.2d 690, 696 (Ct; App. 2006) (“Because the appellate court lacks the opportunity for direct
observation of the w'itn_ess.es, it should accord great deference to trial court findings where
matters of crédibility are involvéd.”). Judge Alford found Petitioner had a “convenient memory”
as he was unable to remember any details about any aspect of the plea hearing except for the fact

that he was not told about his right to counsel. App. 36, 45. Thus, the PCR Court correctly found
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that Petitioner presented no credible evidence that would undermine Judge Alford’s affirmative
findings that Petitioner knowingly and intelligently waived his right to counsel. App. 155.

The PCR Court correctly found Petitioner did not meet his burden to show how he was
prejudice by Counsel’s argument during the remanded sentencing hearing. Petitioner’s argument
that Judge Hayes’ Faretta warnings would not have included advising him of his right to counsel
is meritless as Petitioner had an absolute right to counsel. Judge Alford’s finding that Petitioner
was advised of his right to counsel and thereafter waived that right is not only based on a
presumption of regularity, but also on the Attorney Representation form signed by Petitioner and
the assessment of Petitioner’s credibility during the remanded sentencing hearing. Therefore,
Petitioner’s conviction and sentence should be affirmed.

CONCLUSION
For the reasons stated above, this Court should affirm the post-conviction relief court’s

denial of his application for relief.

Respectfully submitted,
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