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James R. Rose, ) ‘nppellete Cose No. 2017-002052
| Petitioner ;
Y ) PETITIONER'S MEMORANDUM
Skede of South Camoling, ) N SUPPORT OF PETITIONER'S
Respondent. ) MOTIN T0 RELIEVE COUNSEL
) AND REQUEST FOR BAIL

PENDING APPELLATE REVIEW |

PROCEDURAL HlﬁT!)B \
The Records before this Court establish Peitioner ts presently contined
In H’\e South Carclina Bepaajrmensr of Corrections puﬁsucm‘\' Yo oade&s of commitment

of the Chorlesten County ClerK of Court. Duriag its June Zblll%eam of count, beteckive
James B. Perkins, of the Chaleston County Sheriff's BRfice, teshified to wihat was
allegedly told 4o him by State witness Tawanno Alston befope the Charleston County

Ghand Jumj. App. T16-717. Based upon the sole Yestimony of deteckive James B funkias
1 ¢ 1 Sy . ¢ 10,
the Charlesten County Grand Jury tndicted Petitioner for. murdeRr , cttempled acader
ourglay fn the fiast degree,,and possession of o ¢ inecam dufing the commission i{-‘
O

avioleht crime.. Maatha Keat Runey ‘

¥ «Esquiee and Megan Ehalich Esqui '
e ‘ [Esquire, pepaese
petitioner, Puring the July 2013 +eam of court, Petitionen's > N s
counsel and fast and speedy +rial "

\nwhich, the. court dented oetitonen
for December 2, 2013,

RECEIVE]S
O MAY 16
SC Court of Appeals
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STATEMENT OF FACTS

i ‘ { B ldw{n
'5 19T, ) B |

taial counsels that the stories of some of the witnesses don't match up, paaticulaaly,
Al Co

Tawanna Alsten and Antiene Alken . The State theq changed s theory of peti
case o hand of ene, hand of ail v From petitioner all
Indicted. ee indichmeat. Assistaat selicitons Hhen moved fowagd with Yhe murder
indicteneat only Wusing thelr alteancdive theory, exen though Petitlener dees not
have any co-defendant’s ar accomplices. App. 719 -720. 0n December (2, 2613 the.
IURY convictbd petitioner after recieving the +ale counts unwarRented haad of
oné;\r\und

nopable Stephaate P Mcbbna(d
fe. impaissnment. App. (15-(,7(, .

tionegs
egedly belng the shootesn as

of u\\-jue\\{ tnS‘l'Rcht:onS and the Ho
sentenced petthioner o « +eam_ of [;

Theaeﬂﬁ%a Pe_HHonE’_R 'pi(ed CL"'HMQ[\[ nO'H ce Q'p C_Lppeg_l‘ PQJF“HOQE.R Was p\epkese'nz\-ed
by Appellate defender Susan B. Hacke M

of the South Caroling Commission on

lndigent be@ense—bivision of Appellate Defense . Pator o

the submission of

 whether the triol couat erRed \n denying

wstaucting the Juay on hand of all, inwhlcﬁ
counsel rebused ong stated s he o
e she a Aeady
wing the Submissien

Honer's cony/ ! on and

. 2, 2005, Ty
OuRt on daly ¢, 2015

of Appeals GQ{-\l‘Rmed "pe:l'

-
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Pobihionen filed an apphication Gor posir—conw‘d-fon relief on duly T, 2015,

App. 617-103, Petitioner Raised vamious allegections ot ineffective assistance of

counsel including inefPectiveness as to x}a\\\mg Yo 4objedr‘ move to quash the indictment,

oR indude Yn her moton Br directed veadict that there wos a materlal variance
bebween the effense charged in Yhe indickment and the Stote's preof. App. 774-75,

Petitioner o\so Raised ineffective cssistance of appellote counsel as +o failing 4o
baief preserved 1ssues on appeal, specificolly . whether the 4rial court erred in
de&xﬁﬁg nis directed verdict motion and by tnsteucting the Jury on "hand of
ong, hand of all.' App. 796-791. S

The Shate filed o Retuan Recuesting an evidentiory hearing deted

Febauary 1k, 2016. App. 78H-709. An evidentiary hearing was convened on
doauary 10.2817, before the Honorable Willlam Seals. lames k. FalK, Esquige
RepaesenJred \pe_qu—ioneé° Alicia Blive was the assistaat atferney aeneral, App. 12,
The witnesses during the. post- conviction heqR:ng_weRe triel counsel Marthe

Kenr Runey, Retitioner (James R.Rose ), and appellant counsel Susan Hocketd. App. 113,
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An oeder of dismissal was Filed on September isg 2017, This ocader
noted thak Petitioner adleqed t "Failure 4o challenge 4he indictment or argue
There wos a material vaslance between the fndickment and the Stede's preot. * Aop. 792-193.
and " appellate counsel failed +o briel preserved issues on appeal specifically, whether
the triol couat erred in denying Wis directed verdict moten and by lnstRucking the
Jury on "hand of one, hand of all, ¥ App. T90-791. However, appellode counsel Robert M.
Dudek omitted these sigaificant (ssues from Pefitioner’s petition fog walt of cerbiogag!
after elng Requested fo do 5o, since these pasticula Issues are. the Lundemental

basis of Petitioner’s unconstituhional convichon and sentence . See, Bober} M. Audek
leHer addeessed to Petitinner.

- This Mohion / Pedition fotlows .
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In this pro se petition for hall p@ding oppellate review. Petitioner
n {

declares that once. s omlt“‘l’ed ESEUQS are addressed ,'.,q his p(’:l'H’tOQ 'poR WAt of

certioranl, the Coust weuld find "o furdamental miscaraige of Justhice “and will
deteamine thet petitioner s actual ly tanscent, because. § the taial couat lacked

led 4o c;haagt’_ e with the
ofense allegedly proven af 4rial s and (2) the Yalo) woult erred i R@?using to

direct o verdict whege a maderial vaaiance. existed between the evidence.
offered ot trial and the allegations presented i the. indictment, See Stote .
0065, 536 3:E. 2d 39, This Count weuld also £

hand of one., hand of alf JuRy instauction becadened the scope of petitionea's Indictment grd
peamitted & convickion foa o uacharged offense. an

d mast be. corpected on appeal even
W pelitioner did ot PReSEAVE issue by olhjection. See Hede v Randall, 191 F 34 196 23
(Gl 1999), : ‘

subject matter jurisdiction whese the ind ctment Lol

nd that talal count 5 uAWaRRasrted

Petitioner is a citizen of Neath Chanleston, Seuth Carolina, for over 25 VEARS,

Paioa 4o his anconstitytiong ncaaceration he

a.H@déd Taident Technical Coll
and pRovided faep land scaping

ege
for Wis Comnunity. Pedifiones
foa-hopskins lymphome, and |
appellete ReNiew, Petitioner

0 Socledy,
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- CONCLUSION

For the reasons set forth hereln, Petitioner desnands 4o be

Relieved of couRJc - appointed counsel and pRay he e chchLcl

gRanted bail pending @ppellc&e Rexilew,

Respec)c*pullq submitted ,

dames R, Rose. # 293933
MeCT

386 Redemption inay

McCormick,SC 29399
May 13, 2519 |

- MeCormicK, Seuth Cagoling,

| o*o«v @Xupé JLD@QQ/M

NP VBen

€C Robeat Midhael Dudek, Esquire
Samuel L-eonaRd Key,Esquine



The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629

CLERK GOLUMBIA, SOUTH CAROLINA 20211
1220 SENATE STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

May 07, 2019

James R. Rose, #293938
McCormick Correctional Institution
386 Redemption Way

McCormick SC 29899

Re: James R. Rose v. State

Appellate Case No. 2017-002052
Dear Mr. Rose:
Upon reviewing your motion to relieve counsel and request for bail, the following
deficiency or deficiencies have been noted under the South Carolina Appellate
Court Rules (SCACR), and any deficiency must be corrected within ten (10) days

of the date of this letter:

No proof of service showing that all parties have been served has been provided.

Very truly yours,

g o

cc:  Robert Michael Dudek, Esquire
Samuel Leonard Key, Esquire



SOUTH CAROLINA COMMISSION ON lNDlGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, SoutH Carolina 29201-3332

Post Office Box 11589

Columbla, South Carolina 29211-1 589
. Telephone: (803)734-1330
Facsimile: (803) 734-1397

Ogtober 7,2014 ' ) s
James Rose, #293938 1; - - .
Broad River Correctional Inst1tut10n '
4460 Broad River Road
Columbia, SC 29210

Re:  State v. James Rose, Appellate Case No. 2013-002750
Dear Mr. Rose:

I received your letter dated October 6, 2014. Your letter asks me to raise an issue
concerning the trial judge’s failure to direct a verdict inn your favor. I will-not do so.. First, I have
already- filed your brief and-it'may not be amended tnless there are-extraordinary circumstances.
Failure to brief an issue that I was aware of prior to the filing of the brief is not an extraordinary
circumstance. Second, the issue lacks merit.. A directed verdict should be granted unless there is
direct evidence or substantial circumstantial evidence of a defendant’s guilt. In your case, there was
direct evidence of your guilt. In fact, Joy Mills, the daughter of the deceased, told the jury that she
was held at gunpoint by two masked men. She further told the jury that she recognized your voice
as belonging to one of the masked men. That is direct evidence of your involvement. Certainly,
~ this evidence contradicted the testimony of Antoine Aiken and Tawana Alston, but the court is not

_concerned with the weight of evidence — only the existence of the evidence. Further, Aiken testified
that he heard you, calling out to the perpetrators in the house directing them to the back room and to
hurry up. ThlS is also direct evidence of your involvement. Therefore, in my opinion, the directed
verdict issue was not meritorigus. .1 also .encourage-you-to-look at the argument made by trial
counsel on this issue. He “argued the witnesses were. not credible. He did not argue a lack of
evidence (except physical ev1dence) The credibility of testimony is for the jury and is not a basis
for a directed verdict.

Sincerely,

Susan B. Hackett
Appellate Defender
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE
Division of Appeillate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 ~ Wanda H. Carter, Deputy Chief Appellate Defender

Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330

Facsimile: (803) 734-1397

August 21, 2018

Mr. James R. Rose, #293938
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

Dear Mr. Rdse:

I received your recent letter dated August 9, 2018. The state has not filed their return to
petition for writ of certiorari. I will mail you a copy of the petition as soon as I receive it.

The State filing a normal petition for writ of certiorari is not a reason to respectfuily seek

an appeal bond, which will not be granted, where you lost your case in the court below and where
you were convicted of murder and sentenced to life in prison.

Sincerely,

4
RKX/L Dudek

Chief Appellate Defender

RMD/cp
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Division of Appellate Defense - : ‘Robert M. Dudek, Chief Appellate Defender

1330 Lady Street, Suite 401 : ‘ ) , Wanda H.Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201 3332 . L .
Post Office Box 11589 -

. Columbia, South Carolina 292111589 ) ; : ) ' . T
Telephone: (803) 734-1330 - _ , - K ; . _
Facsimile: (803)734-1397 . : . , . RN

Ky

#
>

. May1g,208 . 7

Mr. JamesR Rose, #29393& ,

McCormick CorrectLonal Inst*tunon o RS
- _ 386 Redempiion Way . : T ‘ o
o "~ McCormick, SC 29899 ‘ ‘

. Dear Mr. Rose: . S

Enclosed please find a copy of the Petiticn for Writ of Certiorari and a copy of the -
Appendix in your case, which L have filed with the South Carolina Supreme Court on your-
behalf The fust issue prov1des you the best chance of obtalmng reversal, and anew tr1a1 This

_W111 heed .this adv1ce I strongly think you were entitled to an al1b1 mstructlon “and: th1s is the -
1ssue in your case I am not sure anyone -in your corner undelstood this at any stage of your

and T will not. move for an appeal bond because among other reasons you lost in th 42
I will keep yox i
trial, and argy
their response o

Should you have any questions concermng this matfel  please contact me by telephone '

collect, or wnte me. »
Sincerely, /g

Robert M. Dudek
- Chief Appellate Defender

.

RMD/cp
Enclosure .




The Seuth Caroling Counk o(T\ Appco.\s .

Sames R. Rese ) Aopel\ote. Case. Nes 2011-002052
febhioner, )> MBTION TO RELIEVE COUNSEL AND
V. ) REQUEST FOR BAIL PENDING
Sh‘l'& ot South C_aaolma ) . APPELLATE REVIEW
o Resporden{' ) |

1T APPI:ARNG ‘\'0 +\ms Coufd’ *\'10-“' H’\E— P‘mn{'q} o_bove caphonad

_would like 4o Relievé appello&e counsel o his cose. and Requezér bail. Pf’—ﬂd'”Q °ppd 'mLe
X Rewew Pum“Jf fo scAcR Rule, 243 (K.

1T heReb\/ ORDERED AMUDGED AND DECREED H)o’r appe”a%. counsel

RO‘OGR* M. DudeK, esq. is heﬂeb\l Relieved oQ all funther duties oP RepResentation: of +he

above Caphon&d plam\'tw and Reques+ {\oR bail pendmg appel 10.4'6 Review 'Is gRon‘red .

ITIS S0 ORDERED

o o S COURT OF APPEALS JUDGE -
May 13, 2019 - o FOR THE STATE oF SouTH CARDLINA
- McCoRmncK Soih CaRolma- L



The, South Carolina Court of Appeals

o

, Appellate Case Mo.s 2017-002052
James R. Bose, )
Potitioner, ; Centificate of Seavice
)
The State of Seuth Capolina )
Respondent, 3

T

T heaehy cerhify that a copy of the -(\o(%e%o‘mg cction was this date served
upon +he Bllewing ndividuals by placing a copy of the same via mail 4o his/her

last Kaewn addaess as follows ¢

Robeat Michoel budek,Esquire

South Casolina Commission on lndigentDefense
Division of Appellate Defense

PO Rox 11589

Columbla,, SC 292111539 RE@EW‘E@
Samuel Leonasd Key , Esquire MAY 16 2019
Assistaat httorney Genenal _ SC Court of Apphg’s
5.C. Bak Ko. 163200 -
PO Box 154

Columbia,$C 292)
ATTORNEY THR RESPONDENT

Jomes R. Buie
dames R, Rose , #293233
MCCT '

396 Redemption Wy

Me Cormick | sc. 29299

May 13, 20619



The South Cagolina Court of Appeals

May 13, 2019
Jeaay Abbet Kitchings, ClerK

Post 0ice Box 11629
Columbia, South Caroling 2921

Ret James R. Rose v. State
Appellate Case Mo, 2617-002052

SC Court of Appeals

Deor Mgs. Kitchings:

Fiad enclosed an original and Five coptes of the Metien 4o Relieve

Counsel and Reguest for Bail pending Appellate Review ond Pg%i+ionea's

Memomandum in Suppor& of Pelitioner’s Mation 4o Qeli&\!& Counse! and ReqdeS'\'

e Ball Pending Appellate Review on the above meferenced cose.

Sincerel

Aarmes R. Rode
2a
James R. Rose. ¥ 893333

McCT
Redempton Way 336

McCormicK, SC 29999

Enclosures

ce s Robert Michael Budek,Esquie
Samuel Leonard Key, Esquire
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