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James K. Falk

(843) 606-6007
(843) 972-9005 Fax Admitted to practice: KY(1984) S.C. (2010) jfalklaw@gmail.com

May 15, 2019

Clerk of Court

Supreme Court of South Carolina
P.O. Box 11330

Columbia, SC 29211

Re: Antonio Young 289735 v State, 2018-CP-10- 1724

Dear Clerk Shearouse:

Please find the enclosed Notice of Appeal, Proof of Service, in the above
Charleston County PCR action. Please return a clocked copy of the Notice of Appeal
and Proof of Service in the enclosed SASE.

Should you have any additional questions please do not hesitate to contact

my office.

With best regards, 1

James K Falk

Thank you for your assistance.

Ce:

Benjamin Limbaugh, Esq

Antonio Young, 289735

Charleston County Circuit Court Clerk

Mailing Address: PO Box 1058, Charleston, S.C. 29402
Location: 38 Broad Street, Suite 350, Charleston, S.C. 29401



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Honorable Jennifer McCoy, Circuit Judge

Case No.: 2018-CP-10-1724

ANEOMO YOUNG 289735 rseeesersseesssssrsssessessssse s ssesssessssesnes PETITIONER

State of SOUth CaroliN@......cccerrriinniniminr s RESPONDENT

, NOTICE OF APPEAL

The Petitioner Antonio Young appeals the Honorable Jennifer McCoy’s
April 25, 2019 Order of Dismissal. Undersigned counsel received notice of
entry of the order on May 2, 2019, A copy of the order on appeal is attached

James K Falk

Falk Law Firm .

PO Box 1058
Charleston, SC 29402

May 15, 2019

Benjamin Limbaugh, Esq. Clerk of Court- Charleston CP
Office of S.C. Attorney General 100 Broad Street
PO Box 11549 Charleston, SC 29401

Columbia, SC 29211-1549



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Honorable Jennifer McCoy, Circuit Judge

Case No.: 2018-CP-10-1724

ANtonio Young 289735, ... ..o i PETITIONER

State of South CaroliNa..........oovvviie i RESPONDENT

CERTIFICATE OF SERVICE

|, James Falk, certify that | have today served the within notice of appeal upon the
Respondent by depositing a copy of it in the U.S. Mail, postage prepaid, addressed to its
attorney of record, Benjamin Limbaugh Esq. Office of the S.C. Attorney General, PO Box
11549, Columbia, SC 29211-1549 and the Charleston County Clerk of Court. | further
certify that all parties required by Rule to be served have been served this May 15, 2019.

James K Falk
Falk Law Firm
PO Box 1058
Charleston, SC 29402
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Antonio Young (Applicant) is presently confined in the South Carolina Departméfi{Ssf &

Corrections pursuant to orders of commitment of the Charleston County Clerk of Court. In June

2016, the Charleston County Grand Jury indicted Applicant for first degree criminal sexual

conduct. Patricia Kennedy, Esquire represented Applicant. Assistant Solicitor Tyler S. Whitaker,

Esquire prosecuted the case. On February 21, 2017, Applicant pleaded guilty of the lesser included

offense of assault and battery of a high and aggravated nature (ABHAN) before the Honorable R.

Markley Dennis, Jr. Pursuant to a negotiated sentence between the State and the Applicant, Judge

Dennis sentenced Applicant to imprisonment for three years. Applicant did not appeal his

conviction or sentence.

11. Allegations Raised and Relief Sought

In his application for post-conviction relief, Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1. “Was lead to pleading due to ineffective counsel”
2. “Right to confront accuser not present”
3. “No presentment of true billed indictment/Imp. Dox.”

At the evidentiary hearing Applicant amended his application to proceed solely on the
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allegation that counsel was deficient for failing to advise Applicant that he would be potentially
exposing himself to Sexually Violent Predator proceedings by pleading guilty.

Statement of Facts from Plea

As to the firearm charge, that occurred on September 5%, 2013. Officers noticed that the
Defendant appeared to be intoxicated while operating his moped. He was placed under arrest for
public intoxication, During an inventory of the back pack they found on the moped they located a
firearm.

The assault and battery of a high and aggravated nature was originally charged as a
criminal sexual conduct. The victim reported that she heard someone knocking on her neighbor’s
door on April 1, 2014. The victim knew that her neighbor was not home so she opened the door
to tell the individual that the neighbor was not there. Applicant forced his way into the home and
forced himself onto her. The victim did not know Applicant. The victim had a rape kit done and
the DNA matched Applicant.

Findings of Facts and Conclusions of Law

This Court has thoroughly reviewed the record in its entirety. Additionally, this Court heard
the testimony présented at the evidentiary hearing and was able to observe the witnesses presented,
which allowed the Court to scrutinize the credibility presented. Set forth below are the relevant
findings of facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Applicant has alleged numerous instances of ineffective assistance of counsel agaiﬁst trial
counsel, William Brunson. Each allegation is addressed fully below.

The Sixth Amendment to the United States Constitution guarantees a defendant the

right to effective assistance of counsel. U.S. Const. amend. VI; Strickland v. Washington, 466 U.S.

668 (1984); Lomax v. State, 379 S.C. 93, 665 S.E.2d 164 (2008).
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In a post-conviction relief action, an applicant bears the burden of proving the allegations

in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct so undermined the proper functioning of the adversarial process that [it]

cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668; Butler, 286 S.C.

at 442, 334 S.E.2d at 814.
Strickland does not gnarantee perfect representation, only a “‘reasonably competent

attorney.” * 466 U. S. at 687 (quoting McMann V. Richardson, 397 U. S. 759, 770 (1970));

Representation is constitutionally ineffective only if it “so undermined the proper functioning of
the adversarial process” that the defendant was denied a fair trial. Strickland, 466 U.S. at 686. Just
as there is no expectation that competent counsel will be a flawless strategist or tactician, an
attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to
prepare for what appear to be remote possibilities. See generally Id.

In evaluating allegations of ineffective assistance of couﬁsel, the reviewing court applies
the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that
counsel’s performance was deficient. Id.; Cherry v. State, 300S.C. 115,117, 386 S.E.2d 624, 625
(1989). Under this prong, the court measures an attémey’s performance by its “reasonableness
under prevailing professional norms.” Cherry, 300 S.C. at 117, 3‘86 S.E.2d at 625 (quoting
Strickland, 466 U.S. at 690). The proper measure of performance is whether an attorney provided .
representation within the range of competence required in criminal cases. Butler, 286, 442, 334
S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment.” 1d. (citing Strickland,

466 U.S. at 690). The applicant must overcome this presumption to receive relief. Cherry, 300 S.C.
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at 118, 386 S.E.2d at 625. Second, counsel’s deficient performance must have prejudiced the
applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at
625.

Although courts may not indulge “post hoc rationalization” for counsel’s decision making
that contradicts the available evidence of counsel’s actions, Wiggins, 539 U.S. at 526-527, neither
may they insist counsel confirm every aspect of the strategic basis for his or her actions. There is
a “strong presumption” that counsel’s attention to certain issues to the exclusion of others reflects
trial tactics rather than “sheer neglect.” Yarborough v. Gentry, 540 U. S. 1, 8 (2003) (per curiam).
After an advérse verdict at trial even the most experienced counsel may find it difficult to resist
asking whether a different strategy might have been better, and, in the course of that reflection, to
magnify their own responsibility for an unfavorable outcome. Strickland, however, calls for an
inquiry into the objective reasonableness of counsel’s performance, not counsel’s subjective state

of mind. Id. at 688; Harrington v. Richter, 562 U.S. 86 (2011)

With respect to prejudice, an applicant must demonstrate “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.” Id. at
694. It is not enough “to show that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. Counsel’s errors must be “so serious as to deprive the defendant of a fair

trial, a trial whose result is reliable.” Id. at 687; Harrington, 562 U.S. 86.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 559 U.S.
356, 371 (2010). An ineffective assistance of counsel claim can function as a way to escape rules

of waiver and forfeiture and raise issues not presented at trial, and so the Strickland standard must
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be applied with scrupulous care, lest “intrusive post-trial inquify” threaten the integrity of the very
adversary process the right to counsel is meant to serve. Strickland, 466 U.S. at 689-690. Even
under de novo review, the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings knew of materials
outside the record and interacted with the client, with opposing counsel, and with the judge. It is
“all too tempting” to “second-guess counsel’s assistance after conviction or adverse sentence.” Id.

at 689; see also Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506 U. S. 364, 372

(1993). The question is whether an attorney’s representation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best practices or most commoﬁ
custom. Strickland, 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be. certain
counsel’s performance had no effect on the outcome or whether it is possible a reasonable doubt
might have been established if counsel acted differently. Wong v. Belmontes, 558 U. S. 15 (2009);
Strickland, 466 U.S. at 693. Instead, Strickland asks whether it is “reasonably likely” the result
would have been different. Id. at 696. This does not reciuire a sh'owing that counsel’s actions “more
likely than not altered the outcome,” but the difference between Strickland’s prejudice standard
and a more-probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likelihood of a different result must be substantial, not just conceivable. Id. at 693;
Harrington, 562 US 86.

Based on this standard set forth above, this Court finds Applicant has failed to meet his
requisite burden of establishing any constitutional ineffectiveness of counsel as to any of his

various allegations. Applicant’s allegation is addressed fully below:
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Counsel was deficient for failing to advise Applicant of exposure to potential Sexually
Violent Predator proceedings

At the evidentiary hearing, Counsel testified that she did not fememi)er explicitly
reviewing with Applicant potential exposure to a new Sexually Violent Predator case if he wére
to plead guilty. Counsel testified that she doubts that she did not review it with him, but did not
have an independent recollection of doing so. Applicant testified that counsel did not review any
Sexually Violent Predator exposure with him.

This Court finds that counsel’s performance was in accordance with “professional
norms” and that Applicant has failed to establish any def;ciency of counsel. Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Strickland). Furthermore, although this Court does not make a
finding as to whether or not counsel did inform Applicant of the Sexually Violent Predator Act
and possible civil commitment pursuant to the Act, this Court notes that counsel is under no
obligation to inform a client of the civil commitment process under the Sexually Violent Predator
Act. See Page v. State, 364 S.C. 632, 637, 615 S.E.2d 740, 742 (2005) (“We conclude
Petitioner's counsel had no duty to inform him about the civil commitment process under the
SVPA. Although eligibility for civil commitment under the SVPA is triggered by conviction of a
“sexually violent offense,” civil commitment can be imposed only after testing, evaluation, a
probable cause hearing, and a trial>by either the court or jury. No one can be civilly committed as
a “sexually violent predator” unless the State proves beyond a reasonable doubt the person
suffers from a mental abnormality or personality disorder that makes the person likely to engage
in sexual violence if not confined in a secure facility. Consequently, a person may be convicted
of a predicate offense, and yet not be committed under the SVPA because the evidence is not

sufficient to find that his or her present mental condition creates a likelihood of future sexually
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violent behavior. Thus, any possible civil commitment of Petitioner would not flow directly from
his guilty plea, but rather from a separate civil proceeding as a collateral consequence.”)
Therefore, in accordance with the standard set forth above, this Court finds that Applicant has
failed to meet his burden and his application is summarily dismissed.

111, CONCLUSION

Based on all the forgoing, this Court finds and concludes Applicant has not established any
constitutional violations or deprivations before or during his trial and sentencing proceedings.
Counsel was not deficient, nor was Applicant prejudiced by Counsel’s representation. Therefore,
this PCR application tﬁust be denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty days from
PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991),
Applicant has a right to appellate counsel’s assistance inAseeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review,
PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant is directed

to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. The application for post-conviction relief be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this D _day of _A-@q/\\ ,2019.

JENNIFER MICCOY
Presiding Judge
Ninth Judicial Circuit
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