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IN THE MATTER OF:
Keith S. Wellin

THIS MATTER COMES BEFORE THE COURT on multiple motions: Wendy
Wellin’s Motion for a Protective Order, Edward Bennett and Patricia Scarborough’s Motions to
Quash Subpoenas and for Protective Orders, Dr. David Bachman’s Motion to Quash a Subpoena

- Duces Tecum and motion for a Protective Order, the Wellin Children’s Motion for a Status

Conference, and Wendy Wellin’s Motion to Bifurcate.



The pending action is a dispute over Keith S. Wellin’s estate plans. Mr. Wellin died in
2014 and his most recent will and revocable trust were executed on June 27, 2014. Wendy Wéllin
filed a Petition for Formal Testacy after Keith Wellin’s death. His three adult children (“the Wellin
Children™) answered the petition and counter-petitioned for formal testacy of an earlier Will. There
are actions pending in federal court as well. In August of 2018, the Court ordered the stay in State
Court be lifted. This jurist was given exclusive jurisdiction over this case. The parties filed the
motions listed above and a hearing was scheduled on Febr}lﬁr}.f 11, 2019 in Columbia, SC. After‘
a complete hearing on all the motions listed above and after a full review of the facts and the law
the Court finds as follows.

Wendy Wellin has already been subject to 14 hours of depositions as part of discovery in
the pending action. She aIS(‘) participated in an additional 6 hours of deposition testimony for a
malpractice case related to this lawsuit. The Court understands that is a considerable amount of
time to be deposed. However, the Court finds it is not unreasonable to allow the Defendants to
depose Mrs. Wellin again now that the stay has been lifted in state court and this case is positioned
to be tried in the coming weeks. Therefore, the Court denies Mrs. Wellin’s Motion for a Protective
Order and orders that the Defendants may depose Mrs. Wellin for an additional 6 hours total. -

Counsel for Edward Bennett, Esq. and F. Patricia Scarborough, Esq. also ﬁled Motions to
Quash Subpoenas and Motions for Protective Orders from further depositions. These two attoneys
served as estate planning counsel to Keith Wellin in 2013 and 2014. They have already been
deposed by the Defendants during discovery in the federal action. Attorney Bennett-was deposed
for 12 hours and Attorney Scarborough was deposed for 7 hours. As these attorneys are not parties
to this litigation and they have both been deposed in depth, the Court finds it is unreasonable to

allow the Defendants to depose them any further. Therefore the sﬁbpoenas regarding Mr. Bennett



and Ms. Scarborough will be quashed, and they are both entitled to a protective order from further
‘depositions in this case.

Counsel for the Plaintiff filed a Motion for a Protective Order on behalf of Dr. David
Bachman. Dr. Bachman was hired by Plaintiff’s counsel in 2014 as a consultant. The Defendants
ﬁle(i a Subpoena Duces Tecurﬁ for Dr. Bachman’s records from working with Keith Wellin before
he died. Dr. Bachman asserts the records are subject to privilege and therefore he is entitled to a
Protective Order from this Subpoena Duces Tecum. The Court finds that any such privilege which
may exist is-waived pursuant to South Carolina Rule of Civil Procedure 35(b). Therefore, the
Motion for a Protective Order is denied, and Dr. Bachman is ordered to produce the documents
requested.

The Wellin Children filed a Motion for a Status Conference _in this case. This jurist recently
consulted with Judge Norton who has jurisdiction over the federal court action. Both courts agree
that the actions pending in state court should be tried prior to the federal action in order to promote
judicial economy. Therefore, the Court orders that the pending state couit action will be tried
before the federal court action. Assmﬁing that this action remains on the jury trial roster, the trial
in state court will be limited to two weeks and take placé in June of this year; the parties will have
to streamline their presentations pursuant to a ﬁlture order concerning the allocation of available
time. |

The final motion is Wendy Wellin’s Motion to Bifurcate. Mrs. Wellin’s Motion seeks
bifurcation of only the validity issues associated with the Last Will and Testament and the amended
and restated trust of Keith Wellin, both executed on June 27, 2014. These validity issues include
whether Keith Wellin had testamentary capacity to execute the 2014 Will and the 2014 Revocable

Trust and whether his execution of the Will or Revocable Trust was the result of undue influence,



fraud, duress, or mistake. This Court finds that bifurcation of the issues will promote convenience,

efficiency, and economy in that these issues can only be decided in state court and resolution of

these issues will likely result in resolution of much of the federal litigation. However, the Court

denies Ms. Wellin's motion to limit bifurcation only to Keith Wellin's most recent estate plan.

This Court will try the issues of undue influence and testamentary capacity for all changes

to Keith Wellin’s estate plan from 2013-2014 in state court. Put another way, the trial will decide

the issues of undue influence and testamentary capacity for the relevant period of time. Of course,

the Wellin children will be entitled to present all evidence concerning the prior estate plan, the

circumstances surrounding its formulation and execution, plan, and the jury will ultimately decide

which estate plan and/or revocable trust controls.

IT IS SO ORDERED.!

May 9, 2019
Greenwood, South Carolina
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R Addy, Jr.
Clrcmt Court Judge
Eighth Judicial Circuit
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! The Court is aware that other motions have been filed since the hearing on this matter. The Court will address

those other motions in due course.
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