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STATEMENT OF ISSUES ON APPEAL

I.  Whether the involuntary repossession of the Appellant’s property under the terms of
the obligation is an intentional acknowledgment or new promzse of the debt sufficient
“to toll the statute of limitations -

IL. Whether the Appellant waived the application of the Unzform Commercial Code to
' the obligation between the parties by falllng to speczf cally reference the code in hzs
pleadings?

II. Whether the admission of impermissible hearsay evidence that was relied upon by
the jury for purposes of finding damages should have resulted in a new trial?

STATEMENT OF THE CASE

Stanley Scott Porter Trust UA dated J anuary 2, 1991 (the “Respondent”) brought thisaction
on a note against Kenneth Hucks (the “Appellant”) on March 21, 2016, de51gnated as Civil Action
Number 2016-CP- 26 01961. (R:pp. 9- 21) Appellant filed and served on Respondent their Answer-
and-Counterclaim on June 9, 2016. (R.pp. 22-29) A trial was had on February 20, 2018 through the-
21* of 2018. (R.p. 115) On February 21, 2018, the trtal .conrt entered a decision in conformity with
| the Verdiet of'the J ury. Appellants moved the trial court fer a newtriai .and judgment netwithstanding '
"the Verdict on March 2‘, 2018.-(R.p. 91) On Aprii 23, 2018, the trial court denied the motions of -
Appellants. (R.p. 4) Appellant timely filed ; notice of appeal.

STANDARD OF REVIEW

" “The standard of review for an appeal of an action at law tried by a jnry is restricted to
corrections of errors of law.” Felder v. K-Mart Corp., 297 S.C. 446, 448, 377 S.E.2d 332, 333
(1989). A factual finding of the jury will not be disturbed unless there is no evidence which

reasonablyA supports the finding. Id. ;



FACTS

- Thisisabreach of contract case involving a secured loan resulting from money loaned to the
Appellant by the Respondent. The loan was dated May 6, 2011 and had a maturity date of November
5,2011. As part of the loan, the Appellant pledged his interest in a company he shared ownershlp
in with the Respondent Peaceful Lane MHP LLC (the “Collateral”) After the loan matured, the
partles began dlscuss1ons concerning potentially paying off the loan. Ultimately no payment was
made after an initial $1,000 payment in August of 2011. |

The Respondent filed the Complaint and alleges that the loan was never paid and credlts the

amount owed only that $1000 initial payment. The Appellant answered by asserting that the
' Respondent brought the action too late and that the Respondent 1nappropr1ately took_the Collateral ,
and failed to pay the Appellant his share ‘of’ any surplus from his interest in the Collateral the
Respondent tooh. |

' DiscoVery and dispositive motions were 'completed and trial was had on the action starting
February 20,2018 and finishing on February 21, ZQ 18. The only \jvitnesses presented to the trial court
was S. Scott Porter (“Mr. P'orter”), on behalf of the Respondent, and the Appellant. Therein |
Appellant’s counsel niade several motions including a motion for directed verdict based upon the'
_ application of the statute of limitations and a motion to exclude the'a-dmis_sion ofa certain email that |
contained reference to an appraisal of the Collateral. Both Motions were denied by the trial court.
Finally, Appellant’s counsel moved to have certain law charged to the jury concerning how the
~ uniform commercial code has certain requirements of lenders when seeking a deficiency after taking
collateral. The trial judge, again, denied the Appellant’s motion. The j‘ury ultimately rendered

judgment for the Respondent for $218,000, an amount that can only reasonably be tied to the



calculations contained in the inadmissable email allowed into evidence, Plaintiff’s Exhibit 2 (the
“Email”). (R.p. 293) The Appellant moved for judgement notwithstanding the verdict and for a new

trial. These motions were also denied.

LEGAL ARGUMENT

: 'The_ Trial Court erred in not granting the iDefendant eithei. a judgment notwithstanding the_
verdict or a new trial. 'The statute of limitations as to the Plaintiff’s action was not tolledn by the :
' involuntary repossession of collateral securing the obligation. Similarly, the law established by
the uniform commercial code cannot be waived by a party. by failing to specifically raise its
» relevance in the initial pleadings. Finally, the evidence ielied upon by the Jury in making its
~ determination of damages was inadmissable and grounds for new trial. Therefore, the trial court’s
" Order denying the Defendant judgment notwithstanding the verdict or, in the alternative; anew
trial should be reversed. |
‘ A. The Statute of Limitations Barred the Res’pondent’s Claimv
The trial court concluded in.error that if ‘_‘there is any evidence:that supports” a ﬁnding |
. that the Collateral was taken and applied against the debt‘with the acquiescence of the Appellant,'
the statute of limitation does not apply. (R.p. 200, lines 15-16) This conclusion is erroneous
because the three year statute of limitations is not tolled hased upon an.allegedly unwritten
understanding among the parties regarding possession of collateral. The claimsbased upon
breach of contract by the Respondent were barred by the applicable statute of limitations and
_judgment should have been given to Appellant upon the Respondent’s claims.
"l“he Respondent failed to present the evidence necessary to avoid having his claim barred

by the applicable statute of limitations. South Carolina law provides that the action brought by
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the Respondent must be commenced within three years of the breach of the contract. See S.C.

- PR

Code Ann. § 15-3-530. The Respondent brought the underlying claim more .than three years after
the breach of the agreement the Respondent claims damaged him. The Respondent is unable to
point to any law that provides for the tolling of the statute‘: of limitations under the facts as
_ presented.in this matter. Therefore, the court erred in failing.to grant.a directed verdi_ct, and later
a judgment notwithstanding the 'Verdict, to the Appellant. |
The law is s_ettled, actions involving contracts must be commenced within three years
from when the contract is breached or b_roken and are tolled under only yery specific
~ circumstances. Statutes of limitations embody important vpublic policy considerations in that they
' stimulate act1v1ty, punlsh negligence, and promote repose by givmg security and stability to
human affairs See Anonymous Taxpayer v. South Carolma Dept of Revenue, 377 S C. 425, 661
S E. 2d 73 (2008) The period of time for commencmg an action 1nvolv1ng contracts is prescribed
by S.C. Code Ann. § 15-3-5\30. It provides for a three-year statute of limitations f0r a cause of
: aCtion accruing on or after April 5,1988. A cause of action is barred if it is not brought within
the.appropriate period. South Carolina lavy holds that the 'statut'e of limitations begins to run at
~ the time the cause of action accrues. Harvey Av. S. C.' Dep't. of Corr., 338 S.C. 500, 527 S.E;2d
765 (S.C.i Ct.j/-l\pp.' 2000). The fundamental test ‘for determining whether a cause of action has _
) § .accrued is whether the party asserting the claim can maintain an action to enforce it. Id. Thus, a
particular cause of action accrues “ at the moment when the plaintiff has a _legal right to sue on
it.” Id. 388 S.C. at 508, 527 S.E.2d at 769. Under contract law, the terms of the agreement
determines the moment the plaintiff has a legal right to sue. See State v. McClinton, 369 S.C.

167, 631 S.E.2d 895 (2006)(The court held that a breach of contract aotion usually accrues at the



~ time a contract is breached or broken). Thus, a court looks to the contract terms in determining |
when the cause (;f action accrues. 1d. Here, the Couﬁ and‘the‘ Parties agree that the cause of
action accrued, at the latesf, upon the ..Appellant’s failure to pay the principai Oh Noverﬁber 5,
261 1. Thus, th_gé statute ran on November 5, 2014 and the Respondgnt’s ;laim is"barred. '

The lava'i‘s equally well settled in .rel‘ation_to when énd how »the statute of limitétions for .
an action for breach of contract mavy_tbe tolled. ’An acknovx;ledgmént or promise contained in a |
writing signed by the parfy to Be chgrged is considered sufﬁ.cient evidence of a new or contihuing
contract so as t(; re;méve thé case from the oﬁergtion of the statute of limitations.-S;C. Code Ann.

.§15-3-120." F.urther; any paynietit of principal or interest is considered Vequivale.nt to a written |
promise. Id. Undér South Carolina law, “[i]t is nét necessary, in order to toll the running of the
Statute of limitatioﬁs, that éuéh payment bg in actual mongy.” Wolfe v. B;_‘am%on,l 21 l»S..C. 282,
287,44 S.E.2“d 833, 83_5 (1947). “An agreement between the payee and make‘r_toA apply as a credit
- on the note a debt owing by the pé);ee to thé fnak'er, or an égiegment to Cred_it the note on éccoﬁﬁt |
of géods delivered by‘the makér to thé pa;/ee or Sefvices rendered to him, is sufﬁcient for thg .
purpose bf intenﬁbting thé running bf the éfatutg of limitafions.” Id Thé "ag.regmentA_between "thye
payee and the maker ‘;may be implied ‘as well as,('expressed, but it must '_amounf to an _ull'lqualiﬁ'ed :
,aﬂdmission of a subsisting legal liabiiity a;ld must be established by evidence unambiguous a;nd :

full.” Black v. White, 13 S.C. 37, 40 (S";'C.1880)(emphasi's added). Reviving a stale debt requires

' This statute was enacted in-1870 and its relevant text has not changed. “The main
purpose of enacting the statute was to require the new promise to be in writing, as previous
- common law would sometimes permit revival upon an oral promise.” In re Vaughn, 536 B.R.
1670, 678 (Bankr. D.S.C. 2015)(finding previous common law cases with regards to revival still -
apply to the statute)(citing Hill v. Hill, 51 S.C. 134, 28 S.E. 309, 312 (1897)(noting that the new
statute “does not change the pre-existing law as to what acknowledgment will continue a debt
barred.”)). :



~“an express promise to pay, or such unqualified and unequivocal admission that the debt is
still due, unaccompaniéd by any expression ind;catii/e of an intention not to pay” Hill, 51 S.C. at
134, 28 S.E. at 312 (emphasis added). Thus, When a party expressly admits the debt exists, but in
dding so also exppessly states he Qill not pay the debt? insteéd stating the debt will ‘fcome in to be "l
paid with my other debts,” tﬁen the debt is not revived. Horlbeck v. Hunt, 26 S.C.L. 197; ‘201>
(SV.C.Ct.App. 1841). Any alleged payment must bé “shown té have been made with the
knowledge and consent of [the parties], or that [they] about the time of the entry [intended]'sucfl'
credits as payments upon the claim or note.” Bulcken v. Rhode, 8.1 S.C. 503, 62 S.E. »786, 787
(1908)(noting that. the result barring a claim “may seem hard, but the statute is imperative‘, and it
is [the court’s] duty to enforce it”). ,
An “uhciualiﬁed and unequivocal” admission of the debt shown through evidence thaf is

. "‘lvmambigu-ousland full” is required to toll th?: statute, not; as the trial court held, “_ény evidence
that supports” a finding that the Collateral was takeq .and applied agéihst the debt with the
acciuiescence of .the. Appellant.. The court erronedusly held that there remainéd a unestion of fact
for the jury to deterniirl‘e regafdirig wﬁether there Vwas a voluntary a;:knowledgmént of %l liability
by thf; Appellant in writing that would toll the statute of limitations. The Respondent asserted on
multiple ocqasions that the “voluntary” payrr'len.t was evidenced by the Respondent’s taking the
collatéral (R.p. 149, lines 20-21), (R.;;. 167,‘1ines 23-25), (R.p. 168, line 20), (R.p. 169, lines 1-
6), (R.ﬁ. 177, lineé 11-14), and that the Appellant did not want the Respondent to take it (R.p. |
150, lines 1-2) True the Respondent asserted the taking was consented to, only to later argue the
consent should be evidenced by the Appellantfs failﬁre to iject by filing an action in a court of

law (R.p. 179, line 23) But this does not meet the standard required under South Carolina law.



At best, the Respondent testified that the only thing the Re'sporrdent did in regards to the transfer
of the collateral and the applieation of credit to the amount allegedly owed by Appellant was to
meke what vis' best described as a book entry. Such an act has been held to not qualify as the type
of payment or writing necessary to to:11 the statute. See Bulcken, supra. |
| This is in fact how the Fourth Ctrc_uit Court of Appeals irl Zaks v. Elliott, ruled, a cese in -

whieh the Foorth Circuit reversed the U.S. District Court for the Distriet of South Carolina. 106
F.2d 425, 427 (4th Cir. 1939) The Fourth Circuit ruled that-“the application of the proceeds from
the sale ,ot the remaining collateral” drd not amount to “voluntary payments” by the obhgor
sufﬁcient to toll the period of limitations on the note. iThe court went on to state:

It is established in South Carolrna that partial payment on a note within the six
year period immediately preceding the bringing of an action therein will remove -
the bar of the statute. But, apparently, the question of whether application to the
debt by the creditor of the proceeds from the sale of collateral deposited with a
note is such a payment as will toll the statute has never been decided-in South
. Carolina. According to the great weight of authority, an application to the debt by -

the creditor of the proceeds from the sale of collateral will not have this effect
because the payment is not voluntary on the part of the debtor. “The principle on

- which part payment takes a case out of the statute is, that the party paying ,
intended by it to acknowledge and admit the greater debt to be due. If it was not in
the mind of the debtor to do this, then the statute, having begun to run, will not be
stopped by reason of such payment.” We think that the reasoning of these
decisions is to be preferred to that of the North Carolina and Nebraska cases on

~ which the District Judge rehed

Id. (Citations omitted). The purpose of S.C. Code Ann. § 15-3-120 was not enacted to allow oral
_ testimony that a new understanding had taken place in regards to the debt, but to allow the tolling
of the statute only in those instances in which there is “unambiguous and full” evidence of an

“unqualified and unequivocal” admission of the debt. Thus, the district court’s reliance upon any

such application of credit to toll the statute of limitations was misplaced and this Court should



reverse the Order of the Court denying directed verdict in favor of the Appellant.

B. The.'Uniform Commercial Code Pre_cluded Judgment For the Respondent
-~ The trial .court erroneous held that the uniform commercial code did not apply to the
matters before the jury because the Appellant did not specrﬁcally plead that the uniform
commerc1al code appl1ed to the matter in his Answer. South Carolina law does not provide for
‘ such a waiver of legal principals. The trial court had the responsibility to charge,the jury with the
cornplete law applicable to ’the matter, irregardless' of whether the Appellant directly cited to that
. ’law in his Answer. This erroneous decision by the trial court precluded the jury from ‘hearing.a |
charge of the law that the actionsot“ the Respondent precluded his recovery under the loan. Thus,:
the Appellant should be granted a new trial. -
“When instructing the jury, the trial.court is requiredto charge only the 'current and
- correct law of South Carolina ” Cohens A Atkms 333 S C. 345 349 509 S.E. 2d 286 289
.' ‘(Ct App 1998) “The substance of the law is what must be 1nstructed to the Jury, not any |
particular Verbiage | A Jury charge Wthl’l is substantially correct and COVETS the law does not
| require reversal ”? Burroughs v. Worsham, 352 S C. 382 391, 574 S.E. 2d 215 220
~(Ct. App 2002) When reV1eW1ng a jury charge for alleged error; the appellate court must consider
/_the charge as a whole'in light of the ev1dence and issues presented at trial. Daves 12 Cleary, 355
‘ S.C. 216, 224, 584 S.E.2d 423, 427 (Ct.App.2003). If the charge is reasonably free from error,
isolated portions which might be niisleading do not constitute reversible error. Id. “To warrant
reversal for refusal to give a requested instruction, the refusal must have not only been erroneous,

~ but prejudicial as well.” Cohens, 333 S.C. at 349, 509 S.E.2d at 289; see also Daves; 355 SC at



224,584 S.E.2d at'427 (stating a‘circuit court's refusal to give a properly requested charge ls
reversible error only when the requesting party can demonstrate prejudice from the refusal).

Not only should the trial court have granted a directed verdict based upon the evidence -
‘regarding‘ Respondent’s conduct towards the Collateral, it erred in not charglng the jury wi,th. the
appli.cab'le South’Carolina law. At trial, the trlal court denied the Appellants request tQ apply and |
“charge the jury with the law concerning the rights df a payee when a lender undertal<es' certain |
| rights against pledged collateral. The trial court held that “if you haven’t pled” the law Aincluded
within the South Carolina Uniform Commercial Code (the “UCC”) regulating the rights of a
" payee in the response to the complaint, the Respondent “doesn’t have to respond to it."" (R.p.
232, lines 5-6) The South Carolina Commercial Code'precluded a judgment in favor r)f the
Respondent These errors of the trial court should result in a reversal of the Judgment entered by
the trial court and Judgment being ] held in favor of the Appellant.

South Carollna law d1d not requ1re the Appellant to specifically ple‘ad the appllcation' of | :
the UCC. Under South Carolma law, a party in replymg toa pleadmg shall afﬁrmatwely set forth
his or her defenses Rule 8(c) SCRCP. “Every defense in law or fact to a cause of action 1n'any
pleadlng shall be asserted in the responsive pleading thereto ” Rule 12(b), SCRCP see also
Strzckland v. Strzckland 375 S C. 76, 85,650 S.E.2d 465 470 (2007) (“[A]fﬁrmatlve defenses to
a cause of action in any pleading must generally be asserted in a party's responsive
: pleadmg ”) “The failure to plead an afflrmatlve defense is deemed a waiver of the right to assert

t.” Whitehead v. State, 352 S.C. 215, 220, 574 S E.2d 200, 202 (2002). What constitutes an
afﬁrmative defense is explicitly defined by the Rules. The following defenses are required by law

to be affirmatively plead in a response:



L .
accord and satisfaction, arbitration and award, assumption of risk, condonation,
contributory negligence, discharge in bankruptcy, duress, fraud, illegality, injury
by fellow servant, laches, license, misrepresentation, mistake, payment, plene
administravit or the adm’inistratioq\ of the estate is closed, recrimination, release,
~ res judicata, statute of frauds, statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense.
Rule 8(C) SCRCP. Importantly, nowhere in this litany of defenses does the application of the
UCC to the conduct of the Resp‘ondént freside. Nor does the application of the UCC actasa
matter constituting avoidance or some other “affirmative” defense.
The South Carolina Supreme Court in Moore v New S. Exp. Lines, expounded on what is
necessarily an “affirmative” defense, holding h
a fundamental principle of pleading under the Code [is] that every fact must be
affirmatively [plead] by the party who is first required to prove it, and that no new
matter can be offered in evidence by a defendant who has simply denied plaintiff's
allegations, unless it tends to disprove a fact to be in the first instance -
affirmatively established by the plaintiff.
184 S.C. 266, 192 S. E 261, 262 (1937)(01t1ng Kzrby V. GulfRef Co., 173 S. C 224,175 S.E.
'_ 535,536 (1934)) Thus the Appellant is requ1red to “afﬁrmatwely” plead those facts he is first
.requ1red to prove. -
The Appellant sufﬁclently plead an issue cohcerrling thé sale of collateral so as-to raise’
any necessary allegation concerning the rights relating thereto. The Respondent’s Complaint
" makes a.very brief assertion concerning the Appellant’s alleged breach of contract without 50
“much as_méntipning, yet alone providing, a reduction in the principal Aamount. for the sale of
- collateral. The Appellant’s answer specifically pled that “[Respondent] must account to

[Appellant]_ and be requifed to [credit Appellant] for the difference between the value of [the

- Collateral] and the amount of the alleged debt.” This assertion is enough to raise the issue

10



cvoncerning the Respondent s acting in accordance w1th the laws regulating a debtor takmg. -

._ collateral. See Robznson v. Code 384 S.C. 582, 585 682 S E 2d 495 496 (Ct App

2009)(“Where a pleadlng is attacked for an alleged failure to state a cause of action the pleadlng |

. must be liberally construed in favor of the pleader and sustained if the facts and reasonable

- 1nferences to be dr'awn therefrom. entitle the pleader to‘rel-ief on any~‘theory of the Case 7 citing'

: Burns V. Wannamaker 286 S.C. 336, 339, 333 S E. 2d 358 360 (Ct. App 1985)) Thus any |

) afﬁrmative duty should be found to have been met- by the Appellant

Under South Carolina law ‘once the Appellant ra1sed an 1ssue in the AnS\ver concerning |
'the Respondent s fa1lure to account for the'value of the collateral the-Respondent had “the B
burden of estabhshlng that the collectlon enforcement disposmon or acceptance was-

| conducted in accordance w1th the UCC S C Code Ann § 36 9 626 Unless the Respondent E L

“proves that compliance [ ] would have y1elded a smaller amount [ ] the amount that a ‘ :

" complying collectlon enforcement or dlSpOSlthn would have‘yielded 1s»deemed to be vecilu-al to B
the amount of the secured obhgation together vv1th expenses and attorney.s fees Id (C:omrlrients“'
therein) The Plaintiff testified that he neither prov1ded the required n0t1ce under the UCC nor
d_id he conduct the _sal‘e of the collateral as required by the ucc. (R.pp. 178-179 and 209-210) :

‘ ,‘ Thus, the Plaintiff admitted' 'that hi‘s‘disposal of the.collateral was nbt‘in accordance with the.

" UCC. The Plaintiff failed .to present any evidence that he either conducted the’ 's‘ale ina '
'commercially reasonable manner or provide the necessai‘y notice to thevDefendant. Thus the ‘
Respondent was not permitted to recover any deﬁ01ency unless it proved the amount rightly |

. credited to the amount allegedly owed left a deﬁmency The Respondent failed to make the

necessary showing, and by precluding the Appellant from havmg the Jury charged on this issue,



thevtriial court cbmmitted reversible error.
C.  The Admission of the Hearsay Evidence was Erroneous and Prejudicial.
- The trial court erroneously alléWed the Respondent to put info evidence hearSay that was
contained within hearsay, the Email, under what the trial éoun-deﬁﬁed as the; business record
. exerhption. This é)gception does not éllow fqr the Email to .be. allowed énd_éllo@ing the only sﬁch
évidence: regarding a mat'erial. issue of fact was an error of law. Th'e' jury awarded the Respondent
damages based entirely upon the Efnail. Thus, the prejudicial errolr of law should be reversed and
a new trial granted the Appe’l/l,ant.
“The admissioAn_of evidence is within the [circuit] court's discretion.” R&G Cons(r., jnc.
v. Lowcountry Reg'l Transp. Auth., 343 S.C. 424, 439, 540 S.E.2d 113, 121 (Ct.App.2000). “The
[circuit] court's ruling to admit or exclﬁde evide'ncé will only l;e reversed if it eonstitufes an |
- abuse of dis_cr'etionl amounting to an error of laW;” Id “To warran'tv reVersal based on the
.aaniission Or'exclusion of evidence, the appellant must pro’ve.both the érror  éf :the ruling and the
resulting prejudice, i.e., thaf there is a reasonable probability the jury's verdict was i_hﬂuehced by
the challengéd evidence or tiie lack tﬁereof.” F ields. V. Reg'l Med. Ctr. Ordngeburg, 363 S.C. lé,
26, 609 S.E.2d 506, 509 (2005). “[TThe admission of inéompetent evidence having\some
probativlelvalue upon a material issﬁe of fact in the case.is ordinarily presumed to be prejudicial.”
.Maliv. Odom, 295 S.C. 78, 84, 367 S.E.2d 166, 170 (Ct.App.1988); see also SC State Hwy.
Dept. v. G;*aydon, 246 S.C. 509; 144 S.E.2d 484, 485 (1965); Not only is the Email inadmissableb
hearsay, bﬁt the Email was the only evidence supporting _the value of collateral relied upon by t.he
jury and was, therefore, prejudicial. | |

“The rule against hearsay prohibits the admission of evidence of an out-of-court statement

~
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to prove the trﬁth of the matter asserted unless an exception to the rule applies.” F ow{er V.
Nationwide Mut. Fire Ins. Co., 410 S.C. 403, 411, 764 S.E.2d 249, 253 (Ct.App.2614vl); see also
Rule 802, SCRE'(“He’arsay is not admissible except as provided by these fules or by other rules
prescribéd by the Supbreme Coﬁrt of this Statg or By statute.”). However, ‘_‘[a]» statement that is not
offered to prove the tfuth of the ‘matter assg:rted éhould not be excluded as hearsay.” R & G ,
Constr., Iné. ,at 439', 540 S.E.2d‘at 121. Hearsay within hearsay is admissible' if eéch level of
hearsay satisfies an exception to the hearsay rule. Rule 805, SCRE. In order td find certain
hearsay evidence admfssible thaf contains hears'ay within the hearsay, the Court must determirie
that both the hearsay evidence with the hearsay evidence is exempt under some rule of evidence
and that the hearséy, evidénée itself is exempt. |
The trial court erroneously relied .solelyA on the business records exception tb admit the
- ‘Respond.er'lt’s- email. According t'ov Rule 803(6), the follo§ving is not excluded by the riu‘lemagain'st
hgafsay: | A
A memofandufn, réport, record, or data compilation, in any form, of acts,‘events,
conditions, or dia‘gnoses,‘ made at or near the time by, or from information
~ transmitted by, a person with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular practice of that business
activity to make the memorandum, report, record, or data compilation, all as
. shown by the testimony of the custodian or other qualified witness....
Se? also § 1»9—5—510 (“A record of an act, condition or event shall, insbfar as relevant, be
competenf evidence if the custodian or othe; qualified witness testiﬁes to its identity and the
mode of its preparation, and if it was made in the regular course of business, at or near the time -
of the act, condition or event and if, in the 9pinion of the court, the sources of information,

e

method and time of preparation were such as to justify its admission.”); Ex parte Dep't of Health

\
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& Envtl. Control, 350 S.C. 243, 249-50, 565 S.E.2d 293, 297 (2002) (explaining business '
r¢cord.s are admissible under Rule 803(6) and section 19-5-5 .10 “as long] ] as\théy are (1)
prépared near the timé of the event recorded; (2) prepared by someone with or from inforr'natjon '
“transmitted by a p‘ers'on with knc_iwledge; (3) prepared in:the regular course of busingss; ‘(4.)
identiﬁed by a qualified witness who can téstify regarding fhe mode of préparation of the record;
and (5) found to be.v'trﬁstworthji by the court”.). Further, “[w]hile the bt'lsiness-re.cor(vis‘ex.Ce‘ption
to fhe hearsély-rule allows the admiséfon of ‘[a] memorandum, report, record, or data
compilétion,"it does not authorize hearsay testimony concerning the contents of business records
which have not been acimitted into evidence.” Deep Keel, L‘LC v. Atl. Private eq.zity Grp., LLC,
413 8.C. 58, 72,773 S.E.2d 607, 614 (Ct. App. 2015)(citations oﬁﬁtted). | B
| At tile hearing, Mr. Portér testiﬁed on direct that as of 2014 he waé owed “around
| $170,000" or “roughly” $178,000. (R.p. 172, lines 1-16) _The value of the collateral was said‘to
be woﬁﬁ $280,;000. (R'.p.i 170, line 6) The only Basis for this valuation was an ap'pfaisal. (R.p.-
169, lines 20-21) No other testimony supporting -the valuation of the Collateral was giveﬁ by Mr.
Pérter, nof was any testimony goncefning the amount allegéd to havé beeﬁ owed to the |
Respoﬁdent. On cross examination.by Appellant’s counsel; Mr. Poﬁer testified that he gave .the
Api)ellant notice thaf he.Would take the Collateral in Jaﬁuary of 2014. (R.p. 1.'77, lines 1 1-14)
Appellant’s counsel then showed Mr. Porter the Email in order to refresh his recollection as to
the date of Appellanf"s n(;tice béiﬁg in November of 2014. (R.p. 177, lines 3-17) Mr. Porter
testified that the Email was not the notice he géve to the Appellant of the taking of the Collateral.
R.p. 178, lines 3-5) Later on redirect Resﬁondent’s counsel askec; Mr. Porter to identify the

Email and moved to have the Email admitted into evidence. (R.pp. 187-188) Appellant’s
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counsel speciﬁCaily objected on the grounds that the Email “contain[s] hearsay testimony in it,
specifically as it relates to an alleged appraisal.” (R.p. 188, lines 20-21) The trial court admitted
the Email stating:

23 THE COURT: Well, there again, ifitisa

24 . business record, it was between the parties, I think
25 = there is no hearsay there. It is something that is _
1 discussed in the normal course of business, so I'm

going to allow it.
(R-‘./pf 188-189) After closing ar'gufnents angl deliberations, the jury returned an award of
$21 8,000. This amount is no;:ably differeﬁt from the figure testified to by Mr. Porter, but
remarkably similar to the $217, 889.73 figure included in thé' Email.
The Respondent:¢annot deny the réliance ﬁpon the Err;ail for purpbses of’ rproi/irig
damages, a r_néterial issue Qf fact for the Respoﬁdént. In'Respondent’s c‘ounsel’svclosing |
| argulﬁenfé, the following was the great majority of :the closing:

So when yQu go back; you'll see from Scott Porter

2
3 to Mr. Hucks. Here is a worksheet with a balance on -
4 - Peaceful Lane Mobile Home Park with market values and
5 - valuations of your interest the date you forfeited it
6 in partial payment of the note. So he is telling
-7 him -- he testified that he talked to him about it and
8 told him that. Mr. Hucks said he wasn't sure he did
9 that, but he is telling him at this point in time.
10 Also included in the worksheet taps is a
11 calculation showing the balance of the note as of
12 - today after giving credit for the deemed payment on

13 3/31. So this document sets forth what had taken

14 place. In it you will see that he says the bank

15 prepared an appraisal of the property as of that date,
16 which is $280,000. Now he testified to it. It was

17 challenged. Then their document shows that that is
18 what it was, $280,000. He sent that to him. This was
19 years ago. This is not something we prepared for

20 ¢ trial. This is an honest exchange during the time
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21 - frame that it is going on, $280,000.

22 It was subsequently determined that you have

23. retained proceeds of $31,985 from mobile home sales
24 which belong to the mobile home park, which was

25 receivable from you, et cetera, et cetera. The

1 balance sheet indicates that each fair interest to

2 $48,458 on March 31st. So that would be their

3 interest at that time. ’

4 Porter explains where the deduction from that -

5  figure comes from. Then he goes into explaining the

6 " $155,000 note when it was signed, when payment was
7 made and what the final calculation on it is. This

8 number is a little different than some of the numbers.

9 We don't have to prove it to a mathematical certainty.
10 You have some freedom to make these decisions, but
11 ' there was a portion of money that showed it wasn't
12 there. We can't prove any of that, so that is not in

13 there. But there was calculations with that money

14 that is not in here.
(R.pp». 248-249) Notably and as édmitted in the statei\nent, nowhere in Mr Porter’%. testimony is
» thig 'i‘nformat‘i'on cbrrobo’rated, and nowheré else in the closing is fﬁere any mention of by how
- much Respondent has been hérméd ér how the j'ury should calculate the amount'vof harm. The"
AEmailVis the 0>nl_y evidence r¢1ied upon for the purposes of calculating thg $218,000 in damages it
~ awéfded. | o
These statements and the Email are tﬁe very definition of hee;rsay: See Rule 801, SCRE.
Mr. Porter had n;) personal knowledge of ény of the.c‘alculations used inst_he .email.“Responc'lent ’
' i)resented no evidence of no personal knowledge régarding the details‘ of th;: appraisal. Thé |
testimony of Mr. Porter and statements within the Email demonstrate his knowledge was based
exclusively on those d;)cumen;s réferenced that purport to show émounts owed and a valuation of
tﬁe collateral. By testifying to a conclusidn based only on stafements read in documénts and by

submitting the Email that similarly relied upon these documents, Respondent necessarily relied
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upon the truth of those statements asserted within the Appraisal, namely the amount. }Thus, the
statements in Respondent’s counsel’s closiﬁg and the Email,btherefc;rev, was offered to prove fhe
truth of the value and certain calculations based off of it and was hearsay. While the Email itself,
1ii<ély- fa;lls wifhin- a number of gxceptions to‘the hearsay ex;eptioh, i.nclliding‘ain out of court
statement made by a party, see SCRE 803.,'it is t}le he'arsay_ within the _Email tflaf mustvbe '
' addres'séd and to which' thé trial court erroneéﬁély ruléd was perﬁitféd unde_f the business records
exception. | |
First, the business reéords exception dpés no£ apply in this case because -the récéfds that‘
‘were héarsay were notl actually offered into evidence. The email purports to demonstrate that Mr:
~- Porter reviewed the “balance shegts” and “appraisal” that showed the bal.ance due on th@ note and
the value of the collateral, but these ‘record.s Were never offered into evidence afthe hearing. ’fhe A
. plain language of Rule ‘803(6))allbws for the .admission of “[a] merﬁofandum, '_repoft, récérd, or |
défa com’pilation,” _nof testimony describing such a documént. Rule 803(6) dqé§ ﬁot apply to o
admit li\ie testimony offéréd .to prove the conte’hts~of a record éontaining hearsay; ﬁor d-oes .it
abply to admit out of court bstateménfs offeréd to prove the cvovntents of arecord Qheh that record
is not offered in evidence. Deep Keel, LLC, at 72, 773 S.E.2d at 614. Secondly, th;: Respondent
.féiled to laly the foundation of the “balaﬁce sheet” a_nd “appraisgl_” sé as to meet the requirements -
of Rule 803(6) and section 19-5=510. See 'Stat-e'v. Davis, 371 S.C. 170, 178-79, 638 S.E.2d 57,
62 (200’6) (statingvthe proponent of evideﬁce has the burden of establishing thaﬁ a record falls
within a hearsay exception). There are numerous elements to the foundation for a business record

to which Plaintiff did not testify in this case. See Deep Keel; 413 S.C. at 72,773 S.E.2d at 614.

Because the business records exception applies only to the admission of business records
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themselves, the exception does not apply to Respondent’s Counsel's hearsay statements, nor can
it apply to the “balance sheets” z\ln'd “appraisal” relied upon by the Respondent in its caée in chieﬁ
The trial cburt did not hold or find that any other hearsay exception applies. Thus, the trial court
.abused it§ discretion by erroneous‘ly admitting the testimony and ema‘il.‘- The error in permi'ttin‘_g o
fhe Email into e;/idencg was not harmless and would hévé che_mged the Qﬁfcome pf the trial. .
The erroneous admission of the email'c‘ontainin-g‘ the appraised value of the property is
' almost identical to the admission overtuméd by the Sup?emé Court in Cooper Corp. v Jeffcoat,
217 S.C. 489, 61 S.E.2d 53 (1950). Therein the,coﬁrt ﬁeld that the admission of hearsay evidence
concerning the pfice of tires was reversible error. The answer therein set forth aniong other things
that'thé tires were defective and that appellants had been sufficiently damaged by reason of .such
faulty tires to offset an}./vdi.fference between the purchase price and that paici on accétint. The
court went on to hold:

=

The Trial Judge in his charge to the jury, after setting forth the contentions of the
. parties, stated: ‘The dispute then is as to the value of the tires. The defendants set
up that they were not worth that much, and that the tires that they did return was
sufficient to pay any balance due the plaintiff.” The question of the value of the
tires was therefore a material issue of fact to be determined by the jury.
217 S.C. 489, 495, 61 S.E.2d 53, 56. Similarly, the question of the value of the Collateral was
critical to the Respondent’s claim of how much he was harmed and a material issue of fact to be
determined by the jury. The trial court impermissibfy allowed the jury to rely upon several

figures included in the Email to determine the issue of fact and should be revefsed.

CONCLUSION

- The trial court made clear legal error in finding that the statute of limitations had been tolled

through an oral understanding of the parties as evidenced by mere testimony of a party. Similarly the

N
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- trial court made clear legal error When, it found the Appellant had sorﬁe how waived the right to have
the UCC control the actions of the Respondent in its taking of the Collatéral. Finally, the trial court -
made clear error when it allowed -the jl;ry to rely upon ir;lpermissible‘ hearsay evidence in
: determining the amount pf the debt owed. fhe trial cpur-t’s order must be reversed:.

w
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