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- LEGAL ARGUMENT iN REPLY

The Respondent relies upon erroneous stétements of fact and law as well as sweeping and

unfounded statements to refute the errors committed by the trial court in not granting the
» Appellant either a jndgmpnt notwithstanding the verdict nr a new trial. The sfatute of limitations
as to. the Reépc;ndent’s action was not to}led by the invpluntary reposéession of polla‘téral
’sécuring the nbligation. Similarly, the law establvished by 'tne uniforni pommercial cod¢ Cannof be
waived or somehow found to nqt be controlling by nature of a party failing tn appreciéte its
exis_te‘nce. Finally, the evidence relied upon by the jury in making its detevrmin'atio.n of damagés
was inadmissable and grounds for new trial. Therefore, the trial court’ls Order denying the
Appellant judgment notwithstanding' ihe.verdict or, in the alternative, a new trial should be
reversed.
"A. - The SFatute of Lilnitations Barred the Respon_dent’s'Clnim |
- The Respondent e;rroneously asserts tnat the‘ ;trial court was correcf in directing the jury to |

consider whether fhe statute of lifnitations barring Respondent’s action was-.tolled.'Witlho‘ut
appropriate evidéncé. The Rnspondent agrees that the statute of limitations, SC Codé Ann. § 15-
3-530, would ban his cléirns Without some grounds for the tolling of the stafute of limitations.
The Reépondent asserts, however and without _citatién, that “[c]learly, there is sufficient evidence
in the record to support the lower court’s decision\to allow fhe issue of the tolling of the statute *
of limitations to be decided upon by the‘jln‘y.” Respondent’s Brief Ps. 9-10. The “clearly
sufficient evidence” Respondent relies upon is inadequate as a rnatt‘er of law. The .claims based
upon breach of contract by fhe Respondent were barred by the appliéable statute of limitations

and judgrnent should have been given to Appellant upon the ‘Respondent’s claims.



The law is settled in relation to when and how the statute of limitations for an action for
breach of contract méy be tolled. An acknowlgdgment or promise contained in a writing signed
by the party to be chargéd is considered sufficient evidence of a new or cbntinuing cbntract SO as
to remove the case from the operatiqn of tﬁe statute of”limitationsv. SC Code Ann. § 15-3-12Q.

: Fuﬂh¢r, any payment 0f principal or ‘i'nte'rest is conéidered equiyaleﬁt toa writteri promise. Id.
While.such a payment. néed not‘be in actual money, see Wdlfe v. Brannon, 211 S).C. 282,287, 44
S.E.2d 833, 835 (‘1 947), an agreement to credit the note on éccoimt of property deliVered must be
established by evidence that “is unambiguous and full.” quck v. White, 13 S.C. 37, 40 |

. (5.C:1880); See also Hil) v. Hill, 51 S.C. 134, 28.S.E. 309, 312 (1897)(Reviving a stale d¢bt
requires “an express promise to pay, or such unqualified and unequivocal admission that the debt
is still due, unaccompani.ed by any exprelssion indicativé of an intention not to pay”). |

The Rcsp‘on-dent erroneousl'y‘asserts, without citation to the rec;ord, that such evidence
was pfesented. In the only reference in Respondent’é_ brief that ésserts Whét this f:ieaf evidence is,
- the Respondent stétes: -’ |

The Respondent testiﬁéd about fhe continuing nature of Appellant’s promise té

pay, about their agreement that Respondent would relieve Appellant of his debt

obligations to Conway National bank in exchange for 50% interest in PLMHP

company, and an e-mail 51gn1fy1ng this agreement.

Resﬁondent’s Brief Ps. 10-11. The first two referenced types éf evidence éfe the very types of .
dral testimony statutorily prohibited from supporting a toll-ing of the statute of limitations. See
S.C. Cod¢ Ann. § 15-3-120(requiring a “writing signed by the party to be charged thereby”); see
also In re Vaughn, 536 BR 670, 678 (Bankr. D.S.C. 2015)(*The main purpose of enacting the

statute was to require the new promise to be in writing, as previous common law would



sometimes permit revivél upon an ofal promise.”). Thus, these two types Qf evidence cannot, as a
matter of law,.‘provide the support Respondent seeks. Similarly, the oral testimony does not
provide for ah unambiguous and full agreement. They only vaguely reference an oral promise to
pay in the future and an oral promise to relieve :the Appellant of an obligatipn to éthir(i party in
‘ .the poésible event the property of App'ell_arﬁ is tranéfer;ed. Thus, neither of fhesg provide thé .
hecessary ev.i'dence £o' toll the statute of limvitations as a matter of law. | | /
Further, the third type ofl evidence alleged By the Respondent to pfovide the clear support,
an email, was neither admissible, nor does it support the necessary consent by the Appellant to
‘the alleged agreement. According to the‘ Respondent’s testimony the email was “about
[Respondent’s] efforts to collect the balance.” (R.p. i77) The Respondent goes on in his
| deééﬁption of the email to testify that: o

) 19 [...]Itis not the notice that I took it. .
20 This is a notice that says [Appellant] forfeited on March 31,

21-* " which I already informed him about, as it says in the

22 first sentence. And then it goes on to say we’ve been

23 ' trying to sort out what happened-to all of these

24  missing funds and you owe us money, I would like to be
© 25,  Paid. -

(R.p. 177) Not only does this email not provide a statement by the Appellant agreeing to the
obligatién ér the‘ arranéemeﬁt described by the Respondent, it uses le;nguage ind,ic.:ative ofa
- finding of thé opposite being true. (R.p.\293) (“In summary, oni 3/31/14 I took your interest in
, PLMHP which you had-pledged to secure the $155,000 N/P to my trust”)(emphasis added). The |
only evidénce presented supports that the property éf the. Appellant Sec_uriné; the obligation was
“taken” by Respondent, not voluntarily “delivered” in “an agreement to credit the note on

account,” as required as a matter of law to toll the statute. See Black, 13 S.C. at 40. Thus, neither



~ the alleged oral testimony, nor the email provides what is required by law to toll the statute of
limitations.

The final two arguments in support of the tolling of the statute of limitations provided by
Respondent atre'that (1) the Appellant failed to eite -t_o spec:iﬁc language of the cases relred upon
: in'Appellant’s Initial Brief rn his motron for directed verdict:ot trial, and that (2) by agreeing to
the jury charge relating to the statement of law, the Respondent waived his previous motion for
directed verdict and right .to later raise the issue in a motion for jndgment notwithstanding the
verdict. The second argument is erroneous on its face. The argument that a party must obj ect to
an aceuréte statement of the law regarding the tolling of the statute in order to preserve the right
to later argue that no evidence was presented in support of that legal positfon defeats the very
purpose of a motion for judgment notwithstanding a verdict. See Strange v. S.C. Dep't of
Hzghways & Pub. Transp 3 14 S.C. 427, 429 30, 445 S.E.2d 439, 440 (1994)(“Motrons for
directed verdict or IN OV should be denied if the ev1dence ylelds more than one reasonable 3
inference or its inference is in doubt) Gastineau v.. Murphy, 331 S. C 565, 568 503 S.E.2d 712
713 (1998)(Further “[a] motion for INOV may be granted only if no reasonable jury could have
vreached the challenged verdict ). Such an argument is not supported by the Ietw.

‘Similarly, the frrst argument concerning eitations to language within autnority being cited
at the initial motion should be disregarded. As a factual matter the authority cited in the
Appellatnt’s renewed motion for directed verdict were the very ones cited in tne Initial Brief of
the Appellant. (R.pp- 100-103) Further, the law of South Carolina does not require that specific
language within authority be cited in a motion in order to preserve an issue for appeal. Itis

well-settled that an issue cannot be raised for the first time on appeal, but must have been raised



to and ruled upon by the trial court to be preserved for appellate revie_w; E.g., Creech v. South
Carolina Wildlife and Marine Resources Dep't, 328 S.C. 24,491 S.E.2d 571 (1997). Error
preservation requirements are intended “to enable the lower court‘ to rule properly after it has ,
considered nll relevant facts, law, and arguments.” 1I'Onv. Town of Mt Pleasant, 338 S.C. 4(j6, ,
| 422,526 S.E.2d 716, 724 (2000);‘see also State v. Nelsnn, 351 S.C. 1, '5. n. 6, 501 S.E.2d 716,
718 n 6 (1998) (“the ultimate goal behind preservation of error rules is to insure that an issde
raised on appeal has first been addressed to and‘ruled on by the trial court.”); 4 C.J S Appeal end ,
Errof § 213 (1993) (“At the very least, the metter must have definitely been called to the attention_\.
of the trial court sufficiently to obtain a ruling thereon.”). “Without an iniﬁal ruling by the trial |
court, é reviewing court simply would not be able to evaluate whetner the trial court committed
error.” Staubes v City of Folly Beach, 339 S.C. 406, 412, 529 S.E.2d 543., 546 (2000). Not oniy
did the Appellant contemporaneously raise the exact issue of tne tolling of the statute of ‘ |
’ _li‘mvit.ations, ‘s'e’e (R;pp. 191;-‘1 94), but the Apnellant' references several of the authority now cited
in tne Appellant’s Initial Brief. Plainly, tne argument concerning.the preserszatidn of this issue for

* appeal is erroneous end should be ignored.!

B. The Application Of The Uniform Commerclal Code Is Not Contlngent Upon
The Respondents Appreciation For Its Relevance

The Respondent relies pnmarlly upon the same erroneous logic asserted by the trial court.

when it erroneously held that the uniform commercial code did not apply to the m_atters before

' The Respondent erroneously asserts that the Appellant’s attorriey “seems to concede that
the j Jury is not likely to find that the statute of limitations had run, citing the Trial Transcript at
page 115. See Respondent’s Initial Brief p. 12. For clarity, reading pages 114 through 116 of the
Trial Transcript will dispel any thought that such an assertion is even remotely true. The
Appellant’s counsel is simply clarifying for the judge how the law ordinarily works in reference
to application of credits for collateral taken by lender’s. (R.pp. 228-230)
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the jury because the Appellant did notv"speciﬁcally plead that the uniform commercial code
applied to the matter in his Answer. The Respondent adds some assertions regarding his not -
having co‘ntemplated whether the. South Carolina Uniform Commercial Code, S.C. Code Ann. §
| 36-9-101 et. st_eq. (the f‘_UCC”), would atpply and the fact that the Respondent foltowed no “legal ;
process”,tn taking the colilate“ral secuting the oblvigation,‘but neithet of these assertions chnnge the
erroneous nature of the-t’ria_l court’s rnling. See Respon‘dentd’s Initial Brief p 13. South Carolina
law does not provide for such a wﬁailvet of legal principals. The ttial court' had the responsibility
to charge the jury.with the complete law apphcable‘to the matter,' itregardless of 'Whether the
Appellant directly cited to that law in his Answer. .This erroneons decisfi.on hy the trial court
pfecluded the jury from heartng a .charge of the law that the aetions of the .Respo‘ndent precluded
‘ his recovery under the ioan. Thus, the Appellant should be granted‘.a new tpial. |

| The Respondent asserts that by (1) not spemﬁcally citing to the UCC'in the a;greement
"(2) not citing the UCC in the 1n1t1al pleadmgs (3) not followmg any of the UCC S requlrements
r_egardlng transfets of oollateral,‘ and 4 the Appellantnot suing the Respondent initially upon
being informed of the taking of hio pr_opei'ty, the Appellant waived any fight to have the UCC

provide him the legally afforded protections. To hold thede arguments persuasiVe would be to

" rewrite South Carolina law. S.C. Code Ann. § 36-9-109 speciﬁcélly provides that “(a) Except as

otherwise provided in subsections (c) and (d), this chapter applies to: (1) a transaction, regardless

of its form, that creates a security interest in personal pfoperty or fixtures by contract.” The UCC -

, ? The Respondent falsely asserts that he filed his action seeking, in addition to the money
owed under the obligation, only that which remained owing after a valuation of the property
taken and credit given to the Appellant. See Respondent’s Initial Brief p. 5. The Respondent’s
Complaint contained solely a suit on note seeking the full amount allegedly owed with no credit
or reference to the property taken from Appellant. See (R.pp. 9- -21)

.6



applies to the Respondent’é note and agreement establishing a security intérest regardless of
whether he knew it did, regardless of whether he followéd the steps required therein, and
.'rggardless of whether the Appellant initiates an action arising from these rights.. To holjd
othe_rwiseAis contrary té, Sduth Carolina law. Sée Smothers v. US Fid. & Guar. Co., 322 S.C.
207, 216—1 1‘, 470 SE2d 858, 860 (Ct. App. 1996)(“Everyope is presumed to have khowledgé of
' Athc law and must exercise reasonable care to protect his interests.”)fThercfore, the trial 'court’.s
erroneous decision regarding the application of the UCC shquld be reversed.'

C. = The Admission of the Hearsay Eyidence was Efroheous and ,Prej;ldicial.

The Respondent makes gross misstatements of the fag;;é and law in disp.uting that the trial
court erroneously allowed the Respondent to put into evidence hearsay that wz;'s contained within
hearsay. The Respondent er_rpneousiy ésserts.(l) that fhe email was introduced iﬁto evidenpe by’ :
Appellant; (2) it was not offered to prove the truth of the matter asserted, (3) it fell within.the |
buéineés exception of ‘héarsay, and (@) it WaS mefely cumulaﬁvé evidence;' See Respondent s
Initial Briefp. 16-17. These assertiohs are factualfy inacéufaté and those t_hat posit éo’mé legal
support are legally inaccurate. The erﬁail, intfoduced into evide;nce .b-y the Respolndent‘as |

' evidence. of ‘the truth of the information contained therein, did not fail within any exception to
heérsay uhder the Rules of Eyidence and was noi cumﬁlativé. Theréfore, the ‘asAs,ertiorils of
. Respondent should be disregarded.

\
A

Rvesponden't appears to have confused two pieces of evidence introduced into the record
when asserting that the email in question was introduced into evidence by the Appellant. The

email referenced in the Appellant’s objection to admitting the email into evidefice, his motion for



new trial based upon the all.o.wance of the inadrﬁissab}e evidence, and his Initial Brief is the
Respondent’s second exhibit_ admitted into evidence (the “Email”). (R.p. 188) The Respondent’s -
Initial Briéf spends a great deal of time conflating the Email with the other email Aﬁpellant’s B
‘introduced intq evidence as his Exhibit 1 (the '“other‘ email”) (R.p. 294) . See Réspondent s
Initial Brief j2 16. The facts concerning the Er'néil and:its introduction ipto evidence abo?e‘
Appellanf’s objecti'oﬁ were outlined in Appeliant’s Initial Brief and.so will nOf be repeated
Iherein. Thé Email was erroneouslly admitted into evidence over the Appellant’s objection by the
Respondent.rThe Appellant d(;es flot contest whcther the other email was erroneously admitted
into evidence.
The Respondent then asserts that the Eﬁiail was not introduced to prove the truth of the
‘matter asserted. The Respondent states: o
The document is not heafSay because it \;vas;nof introduced by VRespon_de'nt for the
truth of the matter asserted; rather, it was offered on re-direct to establish how
respondent reached his number of what the property was worth, how much credlt
Appellant was due, and what the balance was. -
- Respondent’s Initial Brief, P. 1 8 “The rule against hearsay préhibits the admission of evidence
of an out-of-court stat‘ement to prove the truth of the matter asserted unless an ,excepﬁon to fhe
rule applies.” Fowler v, Nationwide Mut. Fire Ins. Co., 410 S.C. 403,411,764 S.E.2d 249,253
(Ct.App.2014); see also Rule 802, SCRE (“Hearsay is ﬁot admivssib.le éxpept as provided by these ™
ruies or by other rules prescribed by the Supreme Court of this Stafe or by statute.”). However,
“[a] statement fhat is not offered to prove the truth of the matter asserted should nof be excluded

as hearsay.” R & G Constr., Inc. v. Lowcountry Reg'l Transp. Auth., 343 S.C. 424, 439, 540

S.E.2d 113, 121 (Ct.App.2000). Here, the R.espondent' acknowledges the only probative value of



i

the Email was the ﬁguree, all derived from other evidence not before the court, included therein.
Thus, the Email is _evidence of an out-of-court statement introdueed into evidence by the
Respondent with the .sole purpose to prove the truth of the matter asserted, namely how much the
~ property was apprai.sed for, and is hearsay. |

| IThe Respdndent rhen relies ﬁpon the same errorre'ods éssertion of the trial eourt that the
Email qualifies as a Bus_ineés reeord for purposes of not being; excluded as hearsay. As previously
argued in the Appellant;s Initial Brief, even if the court were to assume the Email could fall |
within such an exce.ption, the truth relied upon in the Email related to an amount determined by
an appraisal, .another out of court statement introduced through the email to prove the truth of rhe
matter asserted. Thus, sueh an exception would need to apply to both the Ernail, and the appraisal
cited therein. Neither meet the requirerrrents of the business, record exception and so the Email
.Was erroneously admitted;&According.tp' Rule 803(6), the following is not excluded b};“_the._rule
against hearseiy: | Ai | | |

A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, or diagnoses, made at or near the time by, or from information A
transmitted by, a person with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular practice of that business
activity to make the memorandum, report, record, or data compilation, all as
shown by the testimony of the custodian or other qualified witness....

See also Ex parte Dep’r of Healih & Envtl. Control, 350 S.C. 243, 249—50, 565 S.E.2d 2.93\, 297
(2002) (explainirﬁg business records are admissible under Rufe 803(6) ‘ahq section 19-5-510 “as
long|[ ] as theyba're (D prepared near the timeiof fhe event recorded; (2) prepared by eomeone with
or from information transiitted by a person with knowledge; (3) prepared in the regular cdurse

of business; (4) identified by a qualified witness who can testify regarding the mode of



preparation of the record; and (5) found to be trustworthy by the court”). While the Respop;iﬁnt
may qualify as a witness that can testify as to the_.mode of preparation and very well may have
been found to bé trustworthy\l‘)yAthe court, the other three requirements are absent from thei_
record. Further, ‘f[w]hilé the business;recofds exception to the heaysay rule allows the admissipn :
of ‘[a] mgr‘no;andum, report, recbrd, or data compilation,’ it d9¢s ri'E)'t.au—thori.ze hearsay testimony
concerning the conte\nts of busiriess‘ recor"ds which have not been admitted into evidence'.’_; Deep
Keel, LLCv. Atl. Privcﬁ‘e Equity Grp.; LLC, 413 S.C. 58, 72,773 S.E.2d 607, 614'(Ct. App.
2015)(citations omitted). No evidence was presented regarding these ﬁvevnecessa‘ry elements
rggarding the appraisal contained in the email. Neither the Email, nor the amount of the appraisal
contgined therein meet the requiremeﬁts to meet the business records exception to hearsay. Thus,
the Email should not ﬁavé béen allowed into evidenée as a matter of law. o

Finally, Respdndept éurmises that th_e adrhission of the Email into evidence Wgs not
prej ud_iéial as it was cum'uliative of “plenty of évidenée in the recbrd.” Respondent"s Ihitial Brief

© ! ‘ A
R. 18. Notably, the Respondent does not cite to a éingle inéfance of testimony or evidence that 1s
cumulative fo the vaiues derived from the Email. The only basis for Mr. Poftef’s ‘valu.atidn of the
collateral was an apbraisal. | (R.pp. 169) No other testimony supporting the vgluation of the
Collateral was given by Mr. quter, nor was any testimony concerhing the amount all'egéd t? have
Been owed to the Respondent. The trial court impermissibly allowed the jufy to rely upbn several
ﬁgufes included in the Email to determine the issue of fact and the verdict should be reversed.

CONCLUSION

The trial court made clear legal error in finding that the statute of limitations had been

tolled through an oral understanding of the parties as evidenced by mere, testimony of a party. .

10



Similarly the trial court made clear legallerror when it found the Appeliant had some how waived
the fight to have the UCC control the actions of the Respondent in its taking of the Collateral.
‘ Finally, the trial court made clear error‘when it ailowed the ju_ry to rely upon impermissible |
hearsay evidence in »determining the amount of t_he debt owed. Respectflilly, the
. misrepAresentations of the fa§t$ and erroneous sfatements of the léw by Respon(\iént in its Initial
Brief should nqt changé this C.()uft"s analyéis aﬁd ﬁnding. The trial court’s order must be

reversed.

Respectfully submitted,

7
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Luke R. Gleissner
.Gleissner Law Firm, LLC
- 1237 Gadsden Street, Suite 200A
~'Columbia, South Carolina 29204
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Columbia, South Carolina
" April 8,2019
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