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STATEMENT OF THE CASE

e Thig pavties were heard-by Hearing Commissioner R Michaet Campbett; H at - hearing o

June 12, 2018, in Columbia, South Carolina. As a result of the hearing, Commissioner Campbell

issued a Deciéion and Order on December 13, 2018, from which Defendants/Appellants appcaled.

This matter was heard before the South Carolina Workers” Compensation Full Commission
Appellate Panel on March 18, 2019. After consideration of the matter and review of the eVidencé,
the Appellate Panel affirms with amendments the Decision and Order of the Single Commissioner

which is incorporated below.
MEDICAL EVIDENCE/RATINGS- APA SUBMISSIONS

Pursuant to the South Carolina Administrative Procedures Act, South Carolina
Code §1-23-320 er seq. and Regulation 67-612, the parties submitted the following items without

. objection as evidence in support of their cases.
CLAIMANT’S APA SUBMISSIONS

APA #1 Report of Tariq Horani, MD at Palmetto Richland Memorial Hospital, consisting
of 3 pages. '

APA 4 | ‘Vocational Evaluation‘chort of“J. Adger Brown, Jr., consisting of 8 pageé.
APA #3 Questionnai;e of J. Joseph Healy,'MD, consisting of 2 pages.

APA #4  Form 14B and Report of J. Jose};h Healy, MD, consisting of 3 p;czges.

APA #5 Rgports and records of J. Joseph Healy, MD, consisting of 28 pages

APA #6  Reports and records of Avie Rainwater, II1., PhD and Stephanie Gibson, M.S. at |
LifeCare Psychology Group, LLC, consisting of 60 pages.
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APA #& mmRepemwan&“weordsvf‘Nancy{xmbo;-ﬂ;&;eor:sistiﬂg‘of'%;mgerww‘“““"

APA#7 IME 'Report for Defendants of David Stickler, MD, consisting of 4 pages.

APA #9  Reports and records of J. Joseph Healy, MD, from Carolmas Hospntal System,
- consrstmg of S pages.

~ APA#10 Questi'onnairc of J. Joseph Healy, MD, cohsisting of 1 page.

 DEFENDANTS’ :APA SUBMISSIONS' ‘

APA#11 Report -and records of Tlmothy Malone, MD at Columbla Psychologlcal Assoctates,

con51stmg of 30 pages

'A;PA #12 *Report from Palmetto Health Richlandf Memorial Hospital, consrsting of 1 page.. :
~APA #'13 " Reports and records from Kershaw Health Urgent Care conststmg of 22 pages.
‘ -‘ " APA #14 Reports and records of J. Joseph Healy, MD, consxstmg of 48 pages. | |
APA #15 X Reports from Kershgw Medical Center - Radiology, consisting of 1 page. | ,
AP@#IGV Reports from Carolinas,Hospital System, eo’r_lsisting of 2 pages. o
CAPAHIT Report from InMed Diagnostc Services MD, consisting of 2 pages..
E " APA #18 _Reports and records of First Phys:cal Therapy, consrstmg of 34 pages.

’ :. 'APA #19 Reports of Matthew Gaskms MD at Columbla Psychological Associates

consnstmg of 19 pages

APA #20  Test Results from Pam Specia]ists of Columhia, cohsisting of 2 pages.

' DEFENDANTS’ EXHIBITS:

EXHIBITA  Deposition of Claimant.

EXHIBITB-  Deposition of Dr. Joseph Healy
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EXHIBITC  Deposition of Dr. Nancy Lembo.

_ EXHIBITD ___TnQuest Investigative and Surveillance Reports S -
EXHIBITE ~  Palmetto Home & Land Realty Website. |
EXHIBITF AlMA 6™ Ed. Chapter 13.
EXHIBIT G Surveillanee DVD Footaée. -

o | | STIPULATIONS

At the call of the-case, counsel for the pmties stipulated the South Carolina Workers'

Compensation Commission has jurisdiction of this case and that venue is proper. The purpose of
this hearing was to determine the issues raised in the Forms 50, 51, and 21. The date of acciden£
was September 16, 2014. The cla1m is admxttcd as to the head and neck Notice of the hearmg
_was tlmely served upon all pames of interest. Both parties agrced and stipulated that the

average weekly wage is $921.18 and the corresponding maxl_mum compensation rate is $614.18.

Without objection, and with the exception of any self-serving statements or unstipulated medical

reports, the Commission’s file was made a part of the record.
PROCEDURAL BACKGROUND

This matter is properly before Commissioner Campbell .to resolve issues raised in
Claimant’s Form 5;0 and Defendants’ Form 51 and Form 21 and he held that hearing on June 12,
- 2018. -Nofices were timely and properly served upon all parties of interest at which time the

parties and their representatives appeared ahd evidence of the claim was submitted.

ThlS is an admitted case in which the Claimant was knocked down by a psychotic 1nmate

who k]Cked her legs from under her, causing her to fall and h1t her head on the wall and tile floor,
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rendering her unconscious on September 16, 2014, She contends that she suffered injuries to her

total and permanent disability benefits pursuant to SC Code Section 42-9-10. “The Claimant also
contends that she has severe and permanent physical brain damage entitling her to lifetime

benefits as set forth in SC Code Section 42-9-10 (c). She also seeks lifetime medical benefits.

- The Defeﬁdants admit that the Claimant sustained a com;;ensable injury to her head and
‘neck. Form 58, number 3. The Defendants deny that the Claimant is totally and penﬁanent]y
disabled or is cntifled to lif;time benefits under SC Code Secfion 42-9-10 (c) as aresult of
physical brain damage. The Defendants deny that the Claimant’is. entitled to lifetime medical -
treatment. The Defeﬁdahts contend that they are cntitled t§ credit for oyerpaymeflt of tem;;brary
tot;ﬂ disability benefits paid to the Claimant gﬁer fhé date of maximum medical improvément,

but this is no longer relevant to this case in light of the Appellate Panel’s decision.

CLAIMANT BIOGRAPHICAL
AGE: -+ 45 Years (Bom June 24, 1972)
SEX: .+ Female.
:HEIGHT: | 57"

'MARITAL STATUS:  Divorced
CHILDREN: : : 1 daughter, age 10, lives in Claimant’s home

WORK HISTORY: Claimant has worked as a registered nurse since 1998. She
worked with the South Carolina Department of Corrections
from November 13, 2013 through her date of injury.
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EDUCATION: Bachelor’s Degree in Science and Biology from the University
Of South Carolina and Associate Degree in Nursing from

Midland’s Technical College.

EVIDENCE OF THE CASE

Testimqny‘was taken from the Claimant who stated that she had’ beeﬁ working as a
chisfered Nurse since 1998. She worked at Providence Hosbital on the cardiac floor and
electrbphysiology '(EP) lab for about 10 years. She next worked in the EP lab at Dr. Boukﬁight’s
»ofﬁce. for a year.. Claimant then worked in thé EP Lab at Richland Memorial Hbspitallfor about 4
y¢ars;l: She also worked in the l;acer Clinic éﬂd at an EP lab in Charlotte. S};e started working as;

an Erriergency Room or Sick Call Nurse of the SC Department of Corrections.

“ ~On Septem'ber‘ 16, 2014, a psychotic inmate kicked her legs out from under her, and she .
fell and hit her head on the wall and tile ﬂbor, rendering her unconscious. She hit her head on the

wall and tile floor thrée times within a brief period of time. Palmer Dep. 41-43; Tr‘.' 34-35,37-38.

- The .claima:m .i;cstified ét the hearing that ish'e ‘injured her head, nec‘k, and_back during a"
series of falls.'IAn the first fall, she hit the back of her head on the wall. Tr. 38:19-23 She either lést
consciouéﬁess or lost full awareness during three of these falls. The initial fall occurred when she
was ireating a psychotic patient with stomach pain, who suddenly started ﬂa_ﬂing and kickcd’the
claimant’s leés out from under her. The claimant testified that after the initial fall she did not

remember anything until a guard came in. /d at 34-35, 37-38.

_ After the accident, the claimant had a headache and neck pain. She had a knot on the right
side of her temple. /d at 38:14-18. She was taken by ambulance to Palmetto Health Richland

Hospital on the day of the accident. The claimant testified that there is some time she can’t
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remember while she was in the hospital. /d at 39:3-7. The claimant testified that after her release

__from the hospital she still had headaches and neck and back pain, Jd at 40:8-10,

| The claimant testified that the day after she left the hospital, she passed out twice and had
to go to Urgent Ca;e. Id at 41:12-24. The claimant testified that siﬂce the accident and through the
preserit, she has alWays had a daily headach_e. She wakes up crying évcry morning. /d at 43:4-18.
Some ;days. are more severe than others. Id at 47: 2-9. In order to accommodate tﬁe migraines, she

must lie in bed and completely darken the room. These headaches can come in clusters that last

for 2 to 3 days. /d at 45:17-25.

" The claimant testified that she has not found a way to ward off the headaches and that
SOmctime§ they are so severe she must stop all activities and just lie down. /d at 45:12-16. The
claimant testificd that her headaches are sometimes so severe that they are blinding and
cxcruc;iating, which she descriﬁed as likc-:' a vice grip. She testiﬁed that when vsh'e has occipital

neuralgia, her pain level is “like a 12.” She testified that she som«_etirriés sees spots in her eyes. She

stated that even when the headaches are not at this level, they are migraine and tension headaches.

1d at 44-45.

The claimant téstiﬁcd thatin a ngrmal week she would have 2 to 4 good days, but even
ona good day she still has headaches which worsen with activity. Id at 46, 50. She attempts 16
drive and care for her ten yéar old child on her good days. The claimant testified that even on her
good days her condition worsens with activity. /d at 46:10-20. She has headaches daily. /d at 43:8-
12. The claimant lives next door to her mother and once or twice per week she has to have her

mother take her daughter to school. /d at 18:6-9. On her worst days, she sometimes loses sight in



the right eye because of the intensity of the headache; this happens approximately once per week.

Idat 48:21- 49:3, .

The claimant testified that she always feels light-headed. Id at 50:7-8. The claimant -
testified that on some occasions she is light sensitive. Id at 50:13-17. She testified she still

occasionally has TIA- like symptoms every 5 or 6 months. /d at 49:7-15.

" The claimant also testified that she has neck and back pain, and that sometimes her limbé
) ~ feel like they are sleeping. She stated that on one occasion her right arm was numb for an hour. /d
~ at49:4-13. The first year after the accident, her neck pain was “excruciating.” /d at 43:8-13. Her

current neck pain is aggravated by activity. Id at 50:18-21.

On cross-examination, claimant testified that in addition to her educational history she
pr’esentcd'on direct examination, claimant vwas gcrtiﬁed as a licensed real estate agent in 2013 and
she héf;l her licensei“;ecer‘tiﬁed approximately 2 to 3 years ago,. which was after her ‘wbrk accident.
In addition, she testified that she does not actively séll real estate, but wasuadwllertiscd as a real
estate professional és recently as‘Novcm'ber_ 9, 2017 on the v;'ebsite for her mother’s company,
Palmetto Homes & Land Realty. Id at 61-62: 2-25 and 1-15. Claimant further testified that she
has never done anything with it, she and her sister are registered agents with the Secretary of Staté
for dragons and fireflies consignment shop, and they keep the LLC current so no one else can take.
the ﬁarﬁe. Id. at 63: 6-15. Claimant testified that at the conclusion of her treatment withv Dr. Healy,
all he was doing was giving her mcdicaﬁon to help with her blood pressure, which in turn should
help with her passing out. Jd at 72:3-9. Claimant acknowledged that althopgh she testified at her

deposition that she required the use of her sunglasses all day every day, at the hearing she testified
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that she does not requ1re sunglasses all day, and it depends on her headaches. Id at 73-74:23- 25

. and 12— | 5 Finally, Claimant testlﬁed that although Dr. Healy’s medlcal records dated September,

2016 through J annary, "2017 indicate that claimant was walking over a mile and performing yoga

for exerciae; claim_ant testified that she only tried it se\teral times and wasv unable due to difﬁculty,

Mt 7981, | | |

The claxmant has undergene various evaluatlons and attempted multiple modahues to deal |

I w1th her headaches and neck and back pain. She saw the approved treating psychologlst Dr. Av1 .
Rainwater for biofeedba_ck. Dr. Ramwater_ is Board Certified in Clinical Psychology, Biofeedback, |

“and Pain Management. Although shehad a fittle relief from this, it was generally ineffective. The

claimant then was treated by the appfoved’Dr. Nancy Lembo. Dr. Lembo administered occipital .
 nerve bloclts' and ctlter injections w'hich'- were ineffective; She actually had a negative reaetien to -

-' -_ cne ;of the‘ tnjections,' and she testiﬁed that each' injection made"'her‘-sicker. Id at 55:2-10' "Drg

. Lembo also prescnbed a transdermal patch twice per day Whlch was 1neffect1ve The cialmant was‘ :

e con31dered for the p0551b111ty of Botox mjectlons but these were reJected by her authorlzed treatmg

‘, ' .physu:lans.

_‘ o;; July 7, 2615, Dr. L'embo administered a cervical faceth_injecti‘on' due te neck pain, b_ut
“the elaitnant testiﬁed that this made her sicker. The claimant testified she is unable to take pain A
medicaticn because a test showed that she has a problem metabolizing medication. Idat 40:1 3—‘16.‘

| From her experience, medication just does not work. Id at 40:22 - 41:8.

- The claimant’s testhnony 'was corroborated by Cecelia Elton, a Registered N'ursev and

former co-worker of the claimant. Ms. Elton testified that she has supervisory experience as a
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Registered Nurse. She testified that she first met the claimant approximately 20 years ago at

.. Providence Hospital in the electrophysiology lab. Ms. Elton testified. that the claimant was.a-.. .

cardfac nurs‘c there at the time. Ms. Elton testified that the claimant taught her. /d at 87:24-25. Ms.
Elton 'test;ﬁed that she was a co-worker ‘of‘ the claimant at the South Carolina bepartment of
Corrections, at Kirlidand Correctional Institution during the last year that the claimant was wo{'king.
Ms. Eltbp testified ihat in the last year béfore the accident in question, the claimant was ver)}
energetic and she enjoyed teaching people and she was very enthusiastic. Her personality was very
happy and very outgoing. Id at 88:18-23. Ms.'El't'on‘testiﬁed that the claimant was very good in
emerg;ncies and was very good at thinking on her feet. Ms. Elton testified that it is very important
to have a high energy ievel in order to dcal:_with emergencies and this quality waé also important
when the claimant had been a cardiac nurse because it involved dealing w1th the heart. Ms. Elto£1

“added .that the claimant was very detail-oriented in charting and in taking care of patients. She

- testified that her concentration was “very good”. Ms. Elton testified that the claimant was very -

professional in dealing with patients. /d at 89:4- 23.

, Ms. Elton stated that she had ndticyed a change in the claimant’s personality since thé _

accideht, and that the claimant has become “very reclusive,” just staying pretty much to hcr‘sélf

and not outgoing at all. Ms: Elton testified that since the accident, the claimant’s concentration is’

not nearly what it was. Ms. Elton testified that the claimant has been having headaches ever since

the accident in question. /d at 90: 12-24.

" Ms, Elton testified that she knows that the claimant has headaches not only from the
claimant’s statements to her about how much pain she is in, but also because the claimant is not

even able to carry on a conversation on the telephone for more than about a minute. /d at 91:1-3.
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The Appellate Panel finds that the above testimony regarding the frequency and severity

of the.claimant’s headaches and neck and back pain-is consistent with the medical recoxds.

The authorized treating neurologist, Dr. Joseph Healy, stated in a report of September 26,
2017 that the claimant is totally and permanently disabled due to a closed head injury with cervicai
spine trauma and persistent headaches. Dr. Healy foﬁhd permahent disorder of higher cortical
funcﬁéning, and p%crmanently impaired concentration and attentioh. Dr. Healy also noted post-

concussive syndrome. Claimant’s APA, 14,

On April 2, 2018, Dr. Healy filled out a final questionnaire. This was based on the
claimant’s most recent visit of March 27, 2018. Dr. Healy noted that there has Bgen no
improvement in the claimant’s condition since he last saw her. Dr. Healy stated that the cfaimant

still has chronic intractable migraines which are pénnanent, to a reasonable degree of 'medical

Cert'ziinty. Dr. Heély stated that to a reasonable degree of medical certainty, the claimant has a brain

injury which is so severe that the brain injury alone would keep her from returning to gainful

- employment and that this is permanent and severe. Dr. Healy concluded to a reasonable degree of

medical certainty that the claimant should have access to whatever modalities and treatments

which are effective for chronic migraines either now or in the future, and that she should have such

- access permanently to a reasonable degree of medical certainty, the claimant’s brain will never

recover and that her injuries are permanent. Claimant’s APA, 140a.

Dr, Healy treated the claimant from October 21, 2014 to March 27, 2018. In Dr. Healy’s

~ deposition, he stated that the claimant’s brain injury 'requires medical surveillance for life to a

reasonable medical certainty. Healy Dep. 56. He stated that the claimant may pass out and that her

!
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heada@:hes would affect her ability to hold a job, to a reasonable medical certainty. Dr. Healy stated

._..ﬁ.,.wm_,_wmAxhauhewglaimanﬁs -inahility_m.wmksz..,so};elyﬂrcla!ed“m‘.xhewaccidnnL_Dx.;Healy-sf,ated.t'haLvﬂm,;,,,,,,,y

: claimant’s inability to work constitutes a symptom of her brain injury. Dr. Healy stated that th.e )
' claimant may be away from her duties without'predictabilityi. Dr. Healy stated in his depositiori
that the claimant is squect to intermittent inability to concentrate. Id at 56, 60, 67-68. Thus, Dr.»
ﬁealy’s other statements elsewhere in the deposition such as “the propf is.in the pudding” as to
whether the claimant can work must bf; evaluated in the context of the above statements. The
Appellate Panel cqnéludes that Dr. Healy has made it clear that the claimant is totally disabled and

cannot work.

Dr. Nan?y Lembo, thé authorized pain doctor, agreed that as 6f her last visit with the
ciaimant, she still had significant neck symptoms. Lembo Dep, 36. Dr. Lembo treated the claimant
from April 14, 2015 to Januéry 7, 2616. Dr. Lembo stated that there are daily tensipn headaches
with m'igraine clusters two or three days iﬁ'a row with no effective treatment. Dr. Lembo stated

. that as of her last .treatment, the clgi:‘hant’s'headac:he‘shad not improved; since hér headaches lad
not iiﬁ:proved .with; treatment, Dr. Lembo concluded that the claimant’é condition is permanent. Dr.

Lembo xioted that the claimant has had three total injections and still had headéches._ Id at 36-38.

| The c]aimaﬁt was also treated by Dr.. ;\vi Rainwat_ér for biofeedback to deal with headaches.
On August 22, 2016, Dr. Rainwater, a psychologist, administered a battery of psycho logiqal thting
ingluding various MMPI tests, the Beck depression test, th¢ Millon Behavioral Diagnostic TeSt,
etc. Dr. Rainwater concluded that “the psychometric results are valid and represent a reliable
conceptualization of the patient’s current emotional functioning.” Dr. Rainwater’s Impression was

as follows: her current level of psychological stress is not consistent with being able to be effective
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on her job as a nurse. There is little question that her compromised coping is exacerbating her pain

. ._experience. Claimant’s APA, 49. The patient underwent biofeedback therapy with Dr. Rainwater... ............

for only a few months, and although it was sbmewhat helpful, it was generally unsuccessful and

the employer terminated it.

- On March 9, 20i7, in a vocational evaluation, Adger Brown Jrv, opined: “I would suggest
that an individual who is as dysfunctional as Ms. Palmer states she is, and with the
contemporaneous documentation from Dr. Healy :and Dr. Rainwater, wéuld be incapable of

* sustaining a normal work week and would, by definition, be totally disabled from any and all forms

of employment.” Claimant’s APA at 8-9.

" As noted above, Dr. Healy stated in his deposition that the claimant would have intermittent
inability to work and to concentrate. This intermittent inability is specifically discussed by Adger

Brown in a vocational setting:

In summary, the totality of the medical records available for my review are
indicative of a well-educated lady with an outstanding work record who, by virtue
of severe and intractable migraine headaches has significant periods of time where
- she is incapable of functioning. One of the basic requirements of any employment
is to show up at your job on a regular basis, work consistently throughout a full day
- and full week, and produce work of quality and value to the employer. Claimant’s
APA at 8. ' '

-On May 22, 2017, defendants sent the claimant for an IME by Dr. David Stickler. Dr:
Stickler opined:
 She has multiple headache types with the majority with bilateral head pressﬁre
without clear migrainous features. One headache type with unilateral stabbing pain
could be considered migraine, but with the multifocal and varying degree of
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headache types, I agree with her primary neurologist that Botox would not be a

o good_ireatment_option. At this time, she plans to follow up_with_her_primary

neurologist who has recently placed her at MMI. Claimant’s APA at 108,

It is significant that Dr. Stickler found in his treatment report that upon review of systems,
the claimant had migraines, headaches, confusi'on, memory loss, poor balance, changes in gait, -
fainting/lqss of consciousness, falls or other recent trauma, arm weakness, and leg weakness,

Claimant’s APA at 108. Dr. Stickler’s Assessment was “Post Concussional Syndrome.”” -

In a; questionnaire détéd May 26, 2017, authorized treating physician Dr. Joseph Healy,
opined to a reasdn'sible degreé of medical certainty that the claimant has a closed head injury which
can be deemed as pﬁysica] brain damage, as well as a traumatic brain injury which can be deemed
physical ‘brain damage. In addition, Dr. I-Ieab; opined that-claimant has a brain iqj_ury which is so
sévere that ihe brain injury alone would keep her from fetuming to gainful employment, and that .
such brain injury is permanént and severe. Dr. Healy opined that the claimant should hzivc whatever;
mbdalities and treatments that are effective for chronic migraines cither now and i‘n the future, and
‘she should have access to such treatments permanently. Dr..lHealy also opined 'thét the claimamv’s:

brain will never recover and her injuries are permanent. Claimant’s APA at 108 at 12-13.

Dr. Healy overall hés diagnosed a closed head injury, traumatic brain injury, aﬁd physical
“brain damage. Dr. Healy added in his deposition that there are two f"actors at work in causing her
headaches. One is the Claimant’s low blood pressure and the other is the neck injury which she
sustained in the accident. The Claimant has agreed that she has always had low blood pressure .

and that she was always able to work in the past. Thus, it appears that the low blood pressure is
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less of a causative factor. Dr. Healy noted that the actual cause of the headaches is less relevant

. because the claimant was effectively working at her job prior to the accident and she is unableto_

work now, and this is an admitted accident. /d at 60. Dr. Healy made it clear that the neck injury
occurred when the Claimant fell and hurt her neck, and the cervical strain pinches the occipital
nerve. Dr. Healy testified he felt that Claimant’s worst headaches were greater occipital xllg:uralgia;j

Id at 63:9-17.

Dr. Nancy Lembo testified that the claimant has been disabled the entire time she saw her. -

Lembo Dep. 39:23-40:1. Dr. Lembo stated that the claimant’s suboccipital nerve problems could

cause headaches. Indeed, Dr. Lembo’s conclusion was that the claimant has post concussive
headaches and cervical myofascial muscle pain. /d at 15. The cervical pain diagnosis demnonstrates

neck injury, and Dr. Lembo added that the co_ncﬁssion alone could be causing the headaches. Id at-

26. Dr. Lembo’s finding of neck impairments and headaches are bolstered by her statement that if

Dr. Healy said that the headaches were due to the neck, this would further su;ﬁport causation. /dat

. 25-26. Dr. Lembo stated that the claimant still had significant neck symptoms the last time she
- saw her: cervical strain and cervical rhyofascial pain. /d at 15, 28, 36. Dr. Lembo testified that in
éddition to occipital nerves, there may be other nerves in the neck causing the headaches. /d at 26.

Dr. L%:mbo agreed that the concussion aloné can cause neck pain and headaches. Id.

Dr. Lembo expldined that cervical strain pinches the occipital nerve and causes the

headaches, Dr. Lembo.agreed that the accident made the claimant’s condition worse. Id at 25-26.

| ‘Dr. Lembo stated that the claimant’s headaches consist of daily tension headaches with

migraine clusters two or three days in a row with no effective treatment. /d at 38. Since her
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headaches are not improved now, Dr. Lembo concluded that she now has permanency:. /d at 36-

MW,L“__MQJMSigx.l,i,ﬁs;.anﬂ){..DLLﬁmbn,,conn!ndedM‘.itxismt,ummmmaipjmy,casc_mbe‘umem;nw,y,

~ as to which specific nerve is causing the headache; Dr. Lembo stated that does not Achangé her

diagnosis of hcadabhés. Id at 40-41.

In his deposition taken on August 14, 2017, Dr. Healy testified that from a neurologicai
standpoint, the Claimant is at maximuin medical improvement. Healy Dep. 36:19-37:16. Dr. Healy
also testified that he would be happy to rate her, but would defer to a rehabilitation expert on

whether or not she is employable. Id at 64:3-25.
In a letter to Claimant’s ¢ounsel dated September 26, 20 17, Dr. Healy opined that

this patient had closed head injury with cervical spine trauma and with persistent

- headaches and orthostatic hypotension. - As a consequence, she has been totally

disabled and not able to work. At this point I believe that she has reached MMI but
 with definite residual and permanent limitations.

and

~ At this point the patient has impaired concentration and attention primarily due to
continued headache but also compounded by poor sleep and medications which she
has’to take in order to avoid syncopal episodes and to help her sleep. ‘Because of
' continuing problems with syncope my impression is that she has a Class 3
_ impairment with 30% whole person impairment. Because of her sleep disorder she
has a Class 3 impairment with a 25% overall impairment. The patient has disorder
- of the higher cortical functioning falling in class 2 with 20% impairment to the
whole person. She has continued need for medication and medical surveillance
. because of this. This will likely be lifelong. The patient has a cervical spine injury
with 10% whole person impairment. At this point no evidence of radiculopathy or
myelopathy. Episodic loss of conscnousness/awareness I believe the patient is class
2 with 20% whole person.

and

16



This patient’s limitations because of her injuries include no working at heights. She
_ will have impaired attention and concentration. She is unable to lift because of her
oo POOE- DRl ARG —AS- 8- CONSEqUENCE;-it-is-my-impression-that-the -patient-is-totally

_ disabled. Claimant’s APA, 14.

Dr. Healy concluded by stating “To a reasonable degree of medical certainty the above
impairments are permanent and 1 will be happy to precipitate iri her further care as necessary but [
would anticipate she probably nceds' to be seen every 3 months for surveillance of the above

probléms and to refill medications.” Claimant’s APA at 15.

- Dr. Healy completed a Form 14B on September 27, 2017 which summarized the rétings
and limitations outlined in his letter dated September 17,2017. Dr. Healy stated that Claim’ant» had
a 30% permanent .physical impairment to the whole person based on the AMA Guides to the
, Ey_alpation of Permanent Impairment. The body parts injured were the “Head & C-spine & CNS.”
Thé date of maxit_ﬁuni medical improvement is September 20, 2017. Dr. Healy statéci that
.Clair_nant wAill' need fbllow-up,for medication and compliance. He also indicated Ehat t_hé Claimant '

does have permanent physical limitations, Claimant’s APA at 16.

o ', In. a' follow-up letter to Claimant’s counsel dated March 21, 2018, Adéer Bran Jr,i
reviewed the updéted reports from Dr. Lembo and Dr. Heaiy and the permanent limitations and

. restrictions set by Dr. Healy. Mr. Brown stated that “it remains his opinion, within a reasonable;
degree of vocational certainty, that Ms. Palmer is permanently and totally disabled from any and

all forms of work.” Claimant’s APA at 10-11.

On April 2, 2018, .Dr. Healy filled out a final questionnaire. This was based on the

claimant’s most recent visit of March 27, 2018. Dr. Healy noted.that there has been no
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improvement in the claimant’s condition since he last saw her. Dr. Healy stated that the claimant

still_has chronic intractable migraines which are permanent, to a reasonable degree of medical . ...

. certainty. Dr. Healy stated that to a reasonable degree of medical certainty, the claimant has a brain

' injuryj which is so severe that the brain inju;y alone.would keep her from returning to gainful -
employment and that this is permanent and severe. Dr. Healy concluded that to a- reasonable degi‘ee
of medical ce'rtainfy that the claimant should have access to whatever modalities and treatments
which are éffective for-chronic migraines either now or in the future, and that she should have such
access permanently. Dr. Healy concluded that to a reasonable degree of medical certainty, the

claimant’s brain will never recover and that her injuries are permanent. Claimant’s APA, 140a.

Defendants objected to the submission of a Questionnaire Of, Dr. Healy dated April 2,

2018. /d. That Questionnaire was based on a‘subsequeht apf)ointment that tﬁe Claimant had with
Dr, Héaly on March 27,-2018, which was after Dr., Heély’s deposition was taken. Commissioner .

- Campbell overruled the objection and offered to leave the record open to permit the defendants to.

take the deposition of Dr. Healy. Deféndarits declinéd‘ the offer. Tr. 5-7.

FINDINGS OF FACT

BASED ON A PREPONDERANCE OF THE EVIDENCE, INCLUDING THE

MEDICAL RECORDS AND SWORN TESTIMONY, WE HERBY FIND:

1. Based on a preponderance of the evidence,"including the unrefuted opinions of
authorized treating physician Dr. Healy and vocational evaluator Mr. Brown, we find that the

Claimant has met her burden of proof that she is totally and permanently disabled pursuant to SC
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Code Section 42-9-10 with her work-related injuries affecting more than one body pért resulting

in destruction of her earning capacity, . —

2. We find that the Claimant is at maximum medical improvement-as of September

20, 2017. This was not disputed at the hearing or on appeal.

.3 The Claimant is entitled to lifetime benefits pursuant to SC Code Section'_42-9-10
(c) because she has sustained severe and permanent physical brain damage. Claimant will continue

to receive weekly éhecks in the correct compensation rate of $614.18 for the remainder of her life.

4 Defendants are responsible for all prior causally- related medical bills, as stipulated
to by both parties at the hearing before the undersigned commissioner. Defendants are to make

payment within 30 days of receipt of the bills.

S. Defendants are entitled to credit for overpayment of Temporary total Disability

from the filing date of their Form 21, which is October 23, 2017.
6. We find the surveillance video not to-be dispositive of anything.

7. ‘Since the Claimant is totally aﬁd permanently disabléd, she is entitled to receive
causally-related liféfime medical benefits. Claimant will require ongoing medical treatment to
maintain her level of function. Therefore, she shall continue to receive reasonable and necessary
medical treatment as. allowed under thé Workers® Compensation Act and the medical treatment
‘shall remain the rcspénsibility of the defendants, including reimbursements to the Claimant for
mileage and medications. We Base this finding on the medical evidence as a whole, including the

bpinions of Dr. Healy.

18



8. These findings are based on the medical evidence, the vocational evidence, the record

...as a whole, the testimony of the Claimant and Cecilia Elton, and the observation of the Claimant - .............

by the single Commissioner.

9.  Prior to the ‘hearingr, the embloycr demanded that the Claimant submit herself for an
' evaluétion with Dr. Mark Wiili@s, a neuropsychologist. The Cléimant filed a motion to quash
the evaluation. At the héaring, the Single Commissioner’granted the motion to quash and
overruled the motion of the employer to require fhe claimant to submit to an evaluation by a
ncuropsychologist who was not a medical doctor. The Appellate Paﬁel endorses the motion to

QUash filed by the clai\mam and endorsed by the Single Commissioner.

Pursuanf to Sputh' Carolina Code Section 42-15-80(A), the Con;mission has authority
to send the claimant to a physician or surgeon. Defendants selected a number of medical
. doctofs to treat Ms.'Palmér over an extended perli'od of time, but now after th;:se physicians have
opined that Ms. Paimer is suffering froﬁ-severe physical damage to the brain, thgy sought yet
another opinioﬁ. The Defendants have already sent the claimant to Dr. David Stickler for an
IME. | In Risinger v. Knight Textiles, 353 vSC 69, 73, 577 SE 2d 222, 224 (Ct. App. 2002), the
South Carolina Couﬁ of Appeals held that employérs may not coﬁtinﬁe to’ “shop around” for -
additional opinions if the em;iloyer do.es not like thé opinions of the preQious physicians. Ms. :
Palmer’s‘authorized treating physicians have all>come to similar ponclusions about Ms. Palmer’s

medical condition.

20



Although the Commission has the authority to send the claimant to a physician or

surgeon, such authority does not extend to someone who is not a physician or surgeon.. Somh

Caroli‘na Code Section 42-1 5—80(A) specifically uses the term “qualified physician or surgeon.”

In Green by & ex rel. Green v. Lewis Trick Lines, 314 SC 303, 304, 442 SE 2d 906, 907
(1 994), the Supreme Court held that clinical psychologists are not physicians for the purpose of

South Carolina Rules of Civil Procedure Rule 35(a), and therefore a Jjudge may not order a

‘mental examination by a clinical psychologist. This logic is consistent with the statute cited

above.

In Potter v. Spar!anburg School District 7, 395 SC 17, 23-24, 716 SE 2d1 23 126-127 -

‘ (Ct App. 2011 ) the South Carolina Coun of Appeals upheld an order from the Single

Commlsswner that stated that the clinical psychologists are not medlcal doctors.

Therefore, the Finding of the Single Commissioner quashing the einploycr’s motion to .

send the claimant to a neuropsychologist is affirmed.

CONCLUSIONS OF LAW

Accordmgly, as provided in Section 42-17-40, SC Code Ann. (1976), as amended It is -

the determmatlon of this Commission that:

1.  The Single Commissioner properly granted the Claimant’s Motion to Quash the
Defendants’ attempt to send the claimant to a neuropsychologist who was not a medical doctor.
The Appellate Panel endorses the motion to quash filed by the claimant and endorsed by the

Single Commissioner. Although the Commission has the authority to send the claimant to a
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physician or surgeon, such authority does not extend to someone who is not a physician or

surgeon. South Carolina Code Section 42-15-80(A).specifically uses the term “qualified '

physician or surgeon.”

Further, defendants selected a nurﬁber of medical doctors to treat Ms Palmel; overan
éx;ended period of _time, but now after tﬁes‘e physicians ﬁave opined that Ms. Palmér is suffcring;
from éevere physical damagc to the bmiﬁ, they sought ?et another opinion. In Risinger v. Km’ghr;
Textiles, 353 SC 69, 73, 577 SE 2d 222, 224 ‘(Ct. App. 2002), the South Carolina Courf of
Appegls held that tj,mployers may not continue to “shop aroundf’ fqr additionél opinions if the

employer does not like the opinions of the previous physicians. Ms. Palmer’s authorized treating

- physicians have all come to similar conclusions about Ms. Palmer’s medical condition. -

- Therefore, the Finding of the Single Commissioner granting claimant’s motion to quash the

evaluation with the neuropsychologist is affirmed.

2. Pursuant to S.C. Code Ann. Section 42-1-10 et seq. all parties to this’procecding
are subject to and bound by the South Carolina Workers' Compensation Act. h i}

3. Pursuant to S.C. Code Ann. Section 42-1-130; Claimant was a covered employee
at the iimc in questiori; and pursuant to S.C. Code Ann. Section 42-1-140, Defendant/Employer
was a covered employer under the act.

4. Pursuant to S.C. Code Ann. Section 42-1-160, Claimant sustained a compensable

injury to her head, brain, and neck arising out of and in her course and scope of her employment

on September 16, 2014.
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5. Pursuant to S.C. Code Ann. Section 42-15-120, notice was properly given to the

.Mempioyerjeithiniheastammrymninety{éﬂ}.days allowed, S o

- 6. Pursuant to Sectlon 42~1~40 the approprtate average weekly wage is $921 18 and

the correspondmg maximum compensatlon rate is $614.18.

7. Pursuant to S.C. Code Ann Sectton 42-9-10(B), Claimant permanently and totally'

~ disabled as a result of her injuries to multlple body pax’ts

7. Pursuant to S.C. Code Ann. Section 42-9-10 (C), Claimant is entltled to hfetrme

A beneﬁts as a result of permanent physrcal bram damage.

g Pursuant to S.C. Code Ann, Section 42-15-60 v(C) Claimant is entitled to futnre

treatment mcludmg reasonable and necessary nursmg semces, sick travel medlcal hospital, and

' other treatment or care durmg the hfe of the injured employee.

ORDER

ITIS THEREFORE ORDERED that the Defendants shall pay compensatton inthe form

of permanent total: dtsabt]xty beneﬁts to the Clatmant Mazie Palmer at the compensable rate of

' $614 18 per weck for her llfettme with credit to the Defendants for overpayment of temporary'

total beneﬁts patd from October 23, 2017

IT IS FURTHER ORDERED that Defendants are responsnble for all pnor causally‘

related medtcal blllS, -as stlpulated to by both parties at the hearmg before the undermgned :

commissioner. Defendants are ordered to make payment within 30 days of receipt of the bills,
ITIS FURTHER ORDERED that the Defendants will provrde causally-related hfetrme

medical treatment to the Clalmant Clatmant will require ongoing medical treatment to maintain
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~ her level of function. Therefore, she shall continue to receive reasonable and necessary medical

the reSponsibility of the defendants, lincluding reimbursements to the Claimant for milcage and

medications.

AND IT IS SO ORDERED.

AFFIRMATION WITH AMENDMENTS. /

efimissioner Avery B, lekerson Ir ,
. For the Appellate Panel

WE CONCUR: | | %
N . P

Sbfamissioner T. Scott Beck

Commissioner Melody L. ‘chs

CERTIHCATE OF SERVICE

This is to certify that the underszgned has on this date served a ccxp',;r of this order in the
above entitled action upon all parties to this case by sending an electronic copy hereof by
_ electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party{ies), by depositing a copy hereof, postage paid in the Un#ted States mail, first class,
addressed to the unrepresented party({ies} and to the attomey(s) for the represented

partyfies). »
By Eugenia Holimon on Ap_ril 26, 2019
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