“STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF MARLBORO

Sharon THOMPSON,

MAY 22 2019

)
)
)
)
)
| )
Plaintiff, )
) SC Cowrofkopeals
)
)
)
)
)
)

Vs. GRANTING SUMMARY JUDGMENT

SPRINT Food Store #728,
Civil Action No.: 2017-CP-34-00367
Defendant.

This matter comes before the Court pursuant to Defendant Sprint Food Store, Inc.’s Motion
for Summary Judgment, which was filed on June 14, 2018. A hearing on Defendant’s motion was
held on September 25, 2018. Present at the hearing were Marshall Weaver, Esquire, on behalf of
Plaintiff, and Kelsey J. Brudvig, Esquire, on behalf of Defendant. A fier éonsideration of the
motion, written memoranda of law, store video surveillance, other materials submitted to the
Court, and oral argument, the Court makes the following findings of fact and conclusions of law.

RELEVANT FACTUAL and PROCEDURAL BACKGROUND

This is a premises liability action sounding in negligencé. Plaintiff avers that on or about
July 28, 2016, while entering the Sprint Food Store in Bennettsville, Sduth Carolina, she slipped
and fell in water tracked on ﬂdor due to cleaning of the parking lot[.]”” Plaintiff contends that as a
result of her fall, she sustained injuries to her leg and back.

The subject incident was captured on store video surveillance. The secured video
surveillance begins at 20:35:00. Plaintiff is observed entering the store the first time at 20:35:20.
Plaintiff exists the store at 20:36:22. Prior to Plaintiff entering the store on the first occasion and

when she re-enters the store, several individuals are observed traversing the area without issue.
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Plaintift re-enters the store at 20:39:39. Upon re-entering the store Plaintiff slips and falls. A wet
floor sign is observed iﬁ the video, positioned in front of the doors.

Plaintiff testified that she went to Sprint Food to get gas. Plaintiff entered the store initially
to péy for gas ahead of pumping her gas. Plaintiff did not have any issues navigating or tr_aversing
the entryway the first time she entered and exited the store. Plaintiff then exited the store, pumped
her gas, and was re-entering the store to purchase a water.’ During the re-entry into the store,

Plaintiff slipped and fell. Plaintiff could not affirmatively state that she fell in any liquid substance.

Plaintiff confirmed that at the time of the subject incident, the exterior parking lot was

being pressure-wéshed. When asked if she noted the sidewalk or parking lot being wet at the time
she entered the store, Plaintiff testified:-“Okay. It was wet on — I thought maybe it had rained
because, like, sometimes it rains in some spots. [ thought maybe it had rained at that time.”
Plaintiff confirmed that at the time of the incident, the ground outside was wet and she observed
that the ground was wet.

Plaintiff testified that it is reasonable to expect that water can be tracked in from outside to
inside as individuals walk into a store.

7

In reviewing the surveillance video, Plaintiff confirmed that several customers are

~

observed entering and exiting the store without any issues. Plaintiff also confirmed that a wet floor
sign was present in the general area of the entryway, though she does not recall seeing the sign,at
the time of the incident. Based on the video surveillance, Plaintiff could not dispute that a wet
floor sign was present.

Plaintiff further denied having any evidence or knowledge that Sprint Foods placed water

or other substance on the floor or that Sprint Foods knew of water on the floor.
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STANDARD OF REVIEW

A court will grant a moving party’s motion for summary judgment when there exists no
genuine issue of material fact, and that party is entitled to judgment as a matter of law. Rule 56(c),
SCRCP. In determining whether any triable issues of fact exist, the court must view both the

evidence and all reasonable inferences able to be drawn from the evidence in the light most

favorable to the non-moving party. Simmons v. Tuomey Regional Medical Center, 341 S.C. 32,
533 S.E.2d 312 (2000). Nonetheless, a court, “cannot ignore facts unfavorable to [the non-moving]
party and [it] must determine whether a verdict for the party opposing the motion would be

reasonably possible under the facts.” Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710, 713

(2000). Accordingly, the court must search the proof to ascertain whether it discloses a real issue,

rather than a formal, perfunctory or shadowy one. Saluda Motor Lines v. Crouch, 300 S.C. 43, 46,

386 S.E. 2d 290, 292 (Ct. App. 1989).

The plain language of Rule 56(c), SCRCP, mandates the entry of summary judgment
against a party who fails to make a showing sufficient to establish the existence of an element
essential to the party’s case and on which that party will bear the burden of proof at trial. Bray v.

Marathon Corp., 347 S.C. 189, 553-S.E.2d 477 (Ct. App. 2001)." With respect to an issue on

"In Bass v. Gopal, Inc., 384 S.C. 238, 247 n.6, 680 S.E.2d 917, 921 n.6 (Ct. App. 2009), the Court
of Appeals addressed the recent change in summary judgment standard. In granting the summary
Judgment motion, the South Carolina Court of Appeals noted:

[Iln Hancock v. Mid-South Mgmt., Inc., 381 S.C. 326, 330, 673 S.E.2d 801, 803
(2009), our Supreme Court stated that in cases applying the preponderance of the
evidence burden of proof, the non-moving party is only required to submit a mere
scintilla of evidence in order to withstand a motion for summary judgment.
However, in footnote 3 of the opinion, the Court was careful to point out that its
pronouncement concerning a mere scintilla of evidence was not necessary for its
determination of the outcome in the Hancock -case. In any event, we must assume
any evidence, even a scintilla, that is useful to withstand a summary judgment
motion must meet the prerequisite of being probative.
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which the non-moving party has the burden of proof, the moving party may point out to the trial
court that there is an absence of evidence to support the non-moving party’s case. Hedgepath v.
AT&T, 348 S.C. 340, 559 S.E.2d 327 (Ct. App. 2001). The non-moving party must then “do more

than simply show that there is some metaphysical doubt as to the materials facts[,]” but “must

come forward with specific facts showing that there is a genuine issue for trial.” Id. “[W]hen -

plain, palpable, and indisputable facts exist on which reasonable minds cannot differ, summary

Judgment should be granted.” Moore v. Barony House Restaurant, LLC, 382 S.C. 35, 40, 674
S.E.2d 500, 503 (Ct. App. 2009).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Plaintiff Failed to Adduce Any Evidence Sprint Food Created the
Alleged Dangerous Condition or Had Notice of the Alleged Dangerous-Condition

It is well-settled in South Carolina that a merchant is not the insurer of the safety of its

customers. Milligari v. Winn-Dixie Raleigh, Inc., 273 S.C. 118, 254 S.E.2d 798 (1979). Rather,

a merchant who invites the public to his premises owes them a duty to exercise due care to keep

the premises in a reasonably safe condition. Garvin v. Bi-Lo, Inc., 343 S.C. 625, 541 S.E.2d 831

(2001). A merchant is responsible for the consequences of conditions arising from his own

negligence, “provided he has actual or constructive notice of an unsafe condition and a reasonable

opportunity to correct it.” Mullen v. Winn-Dixie Stores, Inc., 252 F.2d 232, 233 (4" Cir. 1958)

(applying South Carolina law).

The Hancock Court also cited McDowell v. Stilley Plywood Co., 210 S.C. 173, 179, 41
S.E.2d 872, 874-75 (1947), for the proposition “that although there was a scintilla of testimony
that could be used to support the claimants’ position, when the entire testimony of the witnesses
was viewed as a whole, it was obvious the testimony in support of claimants’ position rested on
speculation and thus had no probative value.” 1d.
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In South Carolina, a plaintift must establish the following elements to plead a successful
negligence claim: |

(D) defendants owed plaintiff a duty of care;

(2) defendants breached this duty of care by a negli}gent act or omission; and

(3) plaintiff suffered damages proximately resulting from that breach.

Dorrell v. S.C. Dep’t of Trans., 361 S.C. 312, 318, 605 S.E.2d 12, 15 (2004) (cifation omitted). In
addition, to establish liability under a premises liability theory, plaintiffs must meet the test set

forth in Wintersteen v. Food Lion, 344 S.C. 32, 542 S.E.2d 728 (2001):

In South Carolina, to recover damages for injuries caused by a dangerous condition
or defective condition on a landowner’s premises, the plaintiff must show either:
(1) the injury was caused by a specific act of the landowner that created the
dangerous condition; or (2) the landowner had actual or constructive knowledge of
the dangerous condition and failed to remedy it. Anderson v. Racetrac Petroleum,
Inc., 296 S.C. 204, 371 S.E.2d 530 (1988); Pennington v. Zayre Corp., 252 S.C.
176, 165 S.E.2d 695 (1969); Hunter v. Dixie Home Stores, 232 S.C. 139, 101
S.E.2d 262 (1957).

Id. at 35, 542 S.E.2d at 729.
Accordingly, “[a] plaintiff seeking to recover for injuries sustained in a fall caused by a
foreign substance on a storekeeper’s floor must prove that the storekeeper had actual or

constructive notice that the foreign substance was on the floor.” Gosnell v. U.S. Postal Service,

2007 WL 10344997 (D.S.C. 2007) (citing Calvert v. House Beautiful Paint & Decorating Center,

313 S.C. 494, 496, 443, S.E.2d 398, 399 (1994)). Further, Courts have refused to impute an
ordinary person’s knowledge as to moisture on the floor to the defendant. Gosnell, 2007 WL
10344997, *4 (“This Court declines to adopt a general awareness standard for proving constructive

notice.”).
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Plaintiff has failed to articulate any evidence creating a question of fact that Sprint Food
created any alleged dangerous condition. Plaintift has further failed to articulate any evidence that
Sprint Food knew of any water or other substance on the floor. Specifically, Plaintiff testified:

Q: Do you have any evidence or knowledge that Sprint Foods placed water or-
some other substance on the floor as you walked in the door?

A: No.

Do you have any evidence or personal knowledge that Sprint Foods knew
that there was water on the floor or any substance on the floor?

A: If they knew? .... T don’t think they knew it was wet down there.

Q: Okay And, in fact, we observed on the video multiple customers coming
and going from the front door, correct?

A: Correct.

And no one that we observed on the video had trouble navigating that area

o

Correct.
-- where you fell, correct?

Correct.

xR 2

And you had entered the store on a prior occasion, before you fell, and you
didn’t have any issues navigating, correct?

A: Correct.

The Court finds that there is no competent evidence that Sprint Food created any alleged
dangerous condition or had notice of the same. There is no evidence how long any alleged
dangerous condition existed prior to Plaintiff’s fall. Notably, Plaintiff entered the store initially
without any issues and re-entered the store nearly three (3) minutes later, when the subject incident
occurred. During those three minutes, several individuals are observed entering and exiting the

store without issue. See Wintersteen, 344 S.C. 32, 542 S.E.2d 728.
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Plaintiff is unable to satisty the Wintersteen analysis with any evidence Sprint Food created
the alleged dangerous condition or had notice of the same. Further, Plaintiff has failed to articulate
any additional duty owed to her that Sprint Food allegedly breached. Accordingly, Plaintiff’s
claims fail as a matter of law.

II. Alternatively, Any Alleged Dangerous Condition Was Open and Obvious to Plaintiff
" South Carolina law requires that a store owner use ordinary care to warn of latent or hidden
dangers of which it has knowledge or of which it should have had knoWledge.v Larimore v.

Carolina Power & Light, 340 S.C. 438; 531 S.E.2d 535 (Ct. App. 2000). However, a premises

owner or occupier owes no duty to use reasonable care to take precautions against or to warn guests
of open and obvious dangers, even where the premises owner has notice of the alleged hazard.

Hackworth v. United States, 366 F. Supp. 2d 326 (D.S.C. 2005). Instead, guests have a duty to

discover and avoid an open and obvious danger on the premises. Neil v. Byrum, 288 S.C. 472,

343 S.E.2d 615 (1986). This is because “[t]he entire basis of an invitor’s liability rests upon his
superior knowledge of the danger t_haf causes the invitee’s injuries.” Larimore, 340 S.C. at 438
(Ct. App. 2000). “If that superior knowledge is lacking, as when the danger is obvious, the invitor

cannot be held liable.” Id.; Sides v. Greenville Hosp. Sys., 362 S.C. 250, 607 S.E.2d 362 (Ct. App.

2004).

Accumulated rainwater is a danger that is open and obvious as a matter of law. The South
Carolina Court of Appeals has noted:

Everyone knows that, when people are entering any building when it is raining,

they will carry some moisture on their feet, which will render the floor near the

door on the inside damp to some extent, and everyone knows that a damp floor is

likely to be a little more slippery than a dry floor...

Young v. Meeting Street Piggly Wiggly, 288 S.C. 508, 510, 343 S.E.2d 636, 637-638 (Ct. App.

1986) (citing S.S. Kresge Co. v. Fader, 116 Ohio St. 718, 158 N.E. 174 (1927)). “Since it is
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impossible to keep commercial premises entirely free of tracked-in-rain during bad weather, a

merchant’s liability may not be based solely on the presence of moisture.” Young, 288 S.C. at
510, 343 S.E.2d at 637-38 (Ct. App. 1986).

Courts have held that where the condition is open and obvious, a premises operator need

not warn. See Hess v. United States, 666 F. Supp. 666, 673 (D. Del. 1987) (cited favorably by

Hackworth v. United States, and finding that although no wet floor signs or warnings were posted

at the time of the accident, “the floor’s slippery condition was obvious and easily discoverable” by |

the plaintiff).
Further, South Carolina does not impose a duty to warn under these conditions. See Lucas

- v. Sysco Columbia, LLC, 2014 WL 4976509 (D.S.C. October 3, 2014). In Lucas, the plaintiff

entered a business, slipped, and fell in a puddle in the IObby. Plaintiff testified at length about the
terrible weather conditions, and alleged that Sysco owed a duty to place warning signs or floor
mats the entry of the business. However, the Court held:

While the Court believes it is sound practice to place mats oﬁ the floor of an

establishment during inclement water to avoid accidents such as this, South

Carolina does not impose such a duty. Therefore, the Court finds that Sysco did

not have a duty to warn under the conditions present here.

Id. at *S.

The  Court finds the logic articulated in the above-cited cases regarding accumulated
rainwater is analogous to the purported dangerous condition alleged in this case. Accordingly, the
Court analysis the facts of this case against the law articulated in the accumulated rainwater cases.

Plaintiff contends that she slipped and fell due to the tracking in of water from outside as a
result of the pressure washing being performed on the parking lot. While Plaintiff ostensibly could

not recall in her deposition that pressure washing was being performed at the time of the incident,

Plaintiff’s Complaint and discovery responses articulate that the water had been tracked into the
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store and on the tloor “due to cleaning of the parking lot.” Specifically, Plaintiff’s interrogatory
response provides:

23. State in your own words how the incident alleged in the Complaint occurred
including, but not limited to, the events leading up to the alleged incident. '

ANSWER: The Plaintiff states that upon arrival at the Sprint Food Store
#728, they were pressure washing the outside of the building. She entered the
store and turned left to get a bottle of water. At that point she slipped and fell
due to water on the floor tracked in by other customers from the wet parking
lot.

In the present matter, Plaintiff alleges there was no mat or waming signs present in the
entry way. However, South Carolina law does not impose an actual duty upon premises operators
to put down ﬂoér mats or provide warning signs. - See Lucas, at *S. Contrary to Plaintiff’s
argument, there is no duty to place any floor mats or warning signs at all.

Further, it is undisputed that the ground was wet outside at the time of the incident due to
the pressure washing of the parking lot.

Q: Did you notice at all whether the sidewalk or the parking lot asphalt was

wet before you entered the store, on either occasion; on your first occasion
coming in, or the time you fell?

A: Okay. It was wet on — I thought maybe it had rained because, like,

sometime it rains in some spots. T thought maybe it had rained at the
time.

Q: You did notice that it was wet before you came into the store?

I was — it was wet — like I said, T thought it probably had rained at that
time.

Plaint_iff further confirmed that it was reasonable that customers can track in excess water
from the outside, and that the tracked in water can be left on the interior floor.

The accumulation of water, to the extent the same existed, was open and obvious as a
matter of law. Young, 288 S.C. at 510, 343 S.E.2d at 637-638. Indeed, Plaintiff admitted to the

same when she acknowledged that she knew the ground was wet outside and that it is reasonable

Page 9 of 11

£9E00YELILLOZHISYO - SYITd NOWWOD - OHOETHVYIN - Nd 0Z:) €L AN 6102 - G314 ATIVIINOYLOI 13



to believe that water can be tracked in from the outside to the inside. Further, despite such
contention that there were no mats or wet floor signs present, South Carolina does not impose a
duty to place the same. Lucas, at *5.

Because the alleged dangerous condition was open and obvious as a matter of law, the
Court finds Sprint Food is entitled to summary judgment.

III. Alternatively, Plaintiff Was Warned of Any Alleged Dangerous Condition

To the extent Sprint Food knew of the alleged dangerous condition, i.e. accumulated water,
and to the extent the condition was not open and obvious to Plaintiff, Plaintiff’s claim fails because
P]éimiff was warned of the alleged dangerous condition.

“The owner of property owes to an invitee or business visitor the duty of exercising
reasonable or ordinary care for his safety, and is liable for injuries resulting from the breach of
such duty. The landowner has a duty to warn an invitee only of latent or hiding dangers of which
the landowner has knowledge or should have knowledge.” Sims v. Giles, 343 S.C. 708, 541 S.E.2d
857 (Ct. App. 2001).

The Court initially finds that Sprint Food neither created any alleged dangerous condition
nor had notice of the same; alternatively, the Court finds that any alleged dangerous condition was
open and obvious as a matter of law. The Court now addresses Defendant’s third alternative
argument entitling it to summary judgment. In response, the Court finds that there is no evidence
Sprint Food breached any duty because a wet floor sign was present. As observed in the video
surveillance, a wet floor sign was propped up in front of the doorway. Further, Plaintiff confirmed
during her deposition that shf: did observe a wet floor sign present in the video surveillance. While
she denied the existence of the same at the time of the incident, there is no evidence that Plaintiff

was distracted in any way nor that she was not looking where she was walking. Indeed, upon her

first entry into the store, Plaintiff walked past the wet floor sign.
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Based on the atorementioned, because Plaintiff was warned, as an alternative ground, the

Court finds Sprint Food is entitled to summary judgment.
COSCLUSION

The Court finds Plaintift has failed to create a question of fact that Sprint Food knew or
should have known of the alleged dangerous condition and there is no evidence Sprint Food created
any such condition. Alternatively, the Court finds, as a matter of law, Sprint Food owed no duty
to warn of the purported accumulated water. Alternatively, to the extent Sprint Food owed a duty
to warn, the Court finds as a matter of law that Sprint Food did not breach any duty as wet floor
signs are observed, providing warning to Plaintiff. Based on these alternative grounds, Sprint
Foods is entitled to summary judgment.

The Defendant MOTION for summary JUDGMENT should be and IS therefore
GRANTED.

AND IT IS SO ORDERED.

JUDGE J. DERHAM COLE
PRESIDING JUDGE, FOURTH JUDICIAL CIRCUIT

Spartanburg, South Carolina
May 7, 2019
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Marlboro Common Pleas

Case Caption: Sharon Thompson VS Sprint Food Stores #728
Case Number: 2017CP3400367

Type: Order/Summary Judgment

IT IS SO ORDERED!

s/J. Derham Cole 2053
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