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PETITIONER’S ISSUE PRESENTED

The PCR judge erred in denying petitioner’s claim that he was coerced into waiving plea-
counsel’s conflict of interest in the case when counsel admitted that a conflict existed based on
his dual representation of petitioner and his co-defendant in a drug conspiracy ring, and the plea
judge removed counsel from the case after finding on the record that a conflict of counsel in fact
existed in the case, because this meant that ﬂhi_s guilty plea was given involuntarily as a result.

RESPONDENT’S ISSUE PRESENTED

Did the PCR properly find that Petitioner failed to establish trial counsel was ineffective due to a
conflict of interest where the alleged subject of the conflict had no substantive part in the charges
to which Petitioner pled, and where Petitioner’s motion to, relief counsel was granted by the
Court and thereafter waived by him on the record in order to avoid trial and the possibility of a
more severe sentence upon conviction?
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STATEMENT OF THE CASE

On July 15, 2010, the Horry County Police Department sought and obtalned five arrest
warrants against Erick Hernandez for various drug trafficking offenses: two charges of
trafficking in cocaine, between 200 and 400 grarns (M-506473, M-506477); two charges of
trafficking in cocaine, .between 28 and’ 100 grams (M-506475, M-506478); and one charge of
trafficking in marijuana, between 10 and 100 pounds (M-506479). Hernandez was thereafter
indicted at the August 2012 term of the Horry County Grand Jury for one count of trafficking in
cocaine, between 200 and 400 grams (2012-GS-26-03381); two counts of distribution of cocaine
(2012 -GS- 26 03382, -03384); one count of trafﬁckrng in cocaine, between 28 and 100 grams
(2012-GS-26-03383); and possession with intent to distribute marijuana (2012-GS-26-03385).
Fran Humphries, Esq. represented Hernandez, and Donna Elder, Esq., of the Fifteenth Circuit
Solicitor’s Office, prosecuted the case. |

On October 8, 2012, Hernandez pled guilty to trafﬁcking in cocaine, between 28 and 100
grams, as indicted; all other indictments were dismissed nolle prosequz Consistent with terms
negotiated between Hernandez and the State, the Honorable Edward B. Cottingham sentenced
Hernandez to imprisonment for a term of 15 years. Hernandez did not appeal his plea or
sentence.

Hernandez filed his application for post-conviction relief on June 11, 2013 (2013-CP-26-
4030). He alleged the following grounds for relief in his application: *

1. Ineffective Assistance of Counsel
a. Failure to quash indictment.
b. Conflict of interest.
c. Failure to file Notice of Appeal

- Respondent made its return on October 24, 2013, and an evrdentiary hearing into the matter was

convened on November 13, 2015, before the Honorable Thomas A. Russo. Hernandez was



present at the hearing and represented by Tristan M. Shaffer, Esq. J. Croom Hunter, Esq., of the
South Carolina Attorney General’s Ofﬁce, represented Respondent. Hernandez testified on his
own behalf, aﬁd Frances A. Humphries, Esq;, also testiﬁed. By written order dated April 13,
2016, and filed April 21, 2016, Judge Russo denied and dismiss.ed the application.

Hernandez thereafter filed a notice of appeal and a petition for writ of certiorari was filed
by Wanda H. Carter, Esq., on March 1, 2017. Johnny Ellis James Jr., Esq., of the South Carolina
Attorney General’s Office, filed the State’s Return on July 12, 2017. By Order filed October 30,
2017, the Supreme Court of South .Ca.rolir}a‘ transferred the appeal to the South Carolina Court of

/ Appeals. This Court granted certiorari and directed further briefing. This brief follows.



STATEMENT OF THE FACTS

On June 2, 2012, agents with the United States Drug Enforcement Agency and Qfﬁcers
with the Hofry County Sheriff’s Department recorded the transaction of a quarter kilo of cocaine |
between a wired confidential informant and “Codefendant Vargas;’ at a location on Clay Pond |
Road. (Appx.28-29; Appx. 30, 11. 1-6). The narcotics were thereafter taken into custody, tested,
and confirmed as cocaine. (Appx. 29-30). Two weeks after the transaction, law enforcement
recorded a phone conversation between the confidential informant and Hernandez wherein
Hernandez demanded money for the drugs he had supplied to “Vargas,” and which had in turn
been supplied to the'conﬁdential informant. (Appx. 29, 11.14-20).

In July 2012, law enforcement executed a search warrant on the Clay Pond Road location
and served one of the search warrants on one Karen Villamizar.! (Appx. 30, 11.6-13; Appx. 64, |
11.18-22). Hernandez was arrested at the scene and law enforcefnent secured utility bills
indicating Hernandez’s residence at the location. Id. Law enforcement also seized a cell phone
in Hernandez’s possession that was later confirmed as his, based on the use of its number for
Hernandez’s utility account, and confirmed as the pho.ne used to call the confidential informant
to demand money for the drugs. (Appx. 30, 11..6-16). In the course of developing the case, the
State confirmed the cooperation of “Vargas,” as well as co-conspirator Herman Diaz, who
provided the drugs to Hernandez. (Appx: 30-31).

Hernandez retained attorney Frances A. .Humplhries (“Counsel”). Counsel promptly

secured a cooperation agreement for Hernandez, and Hernandez provided substantial intelligence

! Much of the PCR transcript, as well as Hernandez’s Petition for Writ of Certiorari use the
spelling “Viamizar.” Respondent is of the firm belief that the recorder’s phonetic spelling
simply failed to capture the Spanish yeismo: the pronunciation of “Viamizar” and “Villamizar”
is almost the same.



to facilitate the DEA’s investigation. (Appx. 57-58). In exchange, Hernandez was to receive
“four to five years on one‘ third parole eligible time and essentially be a turnaround sentence[.}”
(Appx. 60, 11. 3-5). However, against Counsel’s advice, Hernandez instead posted bond and was
taken into custody by U.S. Imfnigration and Customs Enforcement; the assistant solicitor
assigned to the case thereafter informed Counsel that the action v‘iolated the cooperation ‘
agreement, as Hernandez was no longer availablé to cooperate. (Appx. 60-61).

Upon Hernandez’s service of fedéral time and réturn to the State’s custody, Counsel
secured a new plea offer of “13 years, 85 percent,” on the basis that it waé' comparable to other
co-defendaﬁts with a similar level of culpability. (Appx. 62, 11. 3-13). Hernandez rejected the
offer before the Honorable Benjamin H. Culbértson, who interpreted the réj ection as a request
for trial, and the relationship between 4Hcrn‘andez aﬁdl Counsel deteriorated. (Appx. 62-63).

While reviewing an additional batch of di;scovery_provided “maybe a moﬁth more or less
before the trial déte,” Counsel re”cognized the name Karen Villamazar as a client and as the
person who referred Hernandéz to him for representation. (Appx. 64, 1l 11(3_22)', Upon two
inquiries, the State informed Counsel that Villamazar Was merely incidental to the charges
brought against Hernandez and that she would not be a Witness. (Appx. 64-65; Appx. 71, 1. 5-
22). Hernandez thereafter filed a motion to relieve Counsel on the grounds that he had a conflict
of interest, among other reasons; Counsel joined.in the motion based on “potential conflict” and,
importantly, his degraded relationsﬁip with Hernandez. (Appx. 65, 11. 19-25; Appx. 72, 1l. 16-19; ‘
Appx. 100-104). |

Hernandez appeared befoﬁre Judge Cottingham on October 8, 2012, foﬁr days before trial.
Counsel first cdmmuﬁicated Hernandez’s willingness to plead’ in exchange for a sentence of

seven years, the minimum of the seven to twenty-five year range in the State’s plea offer, but



Judge Co'ttingham rejected Hernandez’s effort to negotiate with the court and explained “under
no set of circumstancés would I consider seven ye.ars.” (Appx. 4-5). Assistant Solicitor Donna
Elder confirmed that the plea offer was scheduled to expire at the end 6f tﬁat day and that no
further offers would be made in the case. (Appx. 7, 11. 11-23).

Judge Cottingham then took up the matter of the alleged conflict of int_erest. Counsel
explained to the court “that there is or at least there is presenf a potential and dangerous conflict
of interest related to anéther client of mine, Karen Villamizar.” (Appx. 6,-11. 15-19). Counsel
did not detail the conflict further. Counsel further explained his understanding that if he were
relieved, a new attorney would be immediately appéinted and the case would be tried the
following December, juét under two months later. (Tr. 6-7). Judge Cottingham expressed his
frustration that the motion was made four days prior to trial, and noted “he’s playing games with
the Court.” (Appx. 9, 1l. 1-24). The coﬁrt ‘altematély determined there was a conflict and that
“there’s a vague possibility that [a conflict] exists[.]” (Appx. 9, 1l. 10-11; Appx. 10, 1l. 7-10).
Accordingly, Judge Cottiﬁgham granted thje'motion to relieve counsel and indicated that it would
appoint a public defender that same day. (Appx. 10, 11. 5-18). Judge Cottingham also excoriated
Hernandez for “obviously playing with the.Court by filing fhi_s motion four days before the case
was set for trial.” (Appx. 12, 11..2-4).

| Despite the grant of thé motion, Counsel requested Judge Cottingham permit him to
remain on the case until the end of the day in case Hernandez changed his\mind regarding the
plea offer; the court granted that request. (.Appx. 13-14). Hernandez returned to court.house
detention, where he requested Counsel speak with him; Hernandez there asked Counsel to secure
a deal for fifteen years. (Appx. 18-19; Appx. 67, 11..4-10). Counsel did so achieve a negotiated' ;i

plea offer of fifteen years and Hernandez again appeared before Judge Cottingham. Id. Inan



eicceedingly thorough colloquy between Jndge Cottingham and Hernandea, Hernandez\ indicated
that he understood Counsel had been relieved' affirmed that he wanted Counsel restored as his
attorney, that Counsel éxplained everything to him that he was entering hlS plea freely and
~voluntarily, that he did not wish to go to trial, and that he was totally and completely satisﬁed

- >With Counsel’s,services. (Appx. 20-28). of 'particular note, Judge Cottlngham’afﬁrmatwely |
expressed his bchef that the alleged conflict d1d not cause any deﬁc1ency on the part of Counsel ’

THE COURT Does that alleged conflict in any way affect your ability as his
lawyer today under these proceedings?

MR. HUMPHRIES: I do not believe so.
THE COURT; I‘don’t either“ based on the record.
(Appx. 22, 11. 16-19). Hernandez pled guilty and was sentenced to fifteen years. (Appx. 34, 11.
o 8-9;p. 36; line .- |
| | Though Counsel indicated his belief, and»»JudgeCottingham agreed, that clear waiver o‘n
the record was sufﬁcient, the court ordered that ; written waiver of the conflict be produced “in
an abundance of precaution[.}” (Appx.i 22-23). Hernandezsubsequently. refused to sign the
written Waiv'er provided and, the following day, Judge Cottingham found him in contempt of .
court. (Appx._ 69, 11:3-12). |
At the evidentiary hearing, Counsel testiﬁed that throdghoiit the process, l{ernandez
never wished to go to trial, but always desired a better deal. (Appx. _‘6,3, 1l. 3-5, Appx. 77, ll; 17-
| T22). Hernandez again informed the court that he pled gtiilty' because he did not want to go to
trial and because he was afraid of receiving a more severe sentence if convicted. (Appx. 87,;11. 3
- 9-19, Appx. 89, 11. 10-13). 'Hernandeithen'claimed he lied to the court d.uring his guilty plea |

proceeding when asked if he was satisfied with Coun'sel. (Appx. 87-88).



STANDARD OF REVIEW
The post-conviction relief court’s findings of fact receive great deference during

appellate review and will be upheld if “any evidence of probative value” exists in the record to

support the lower court’s findings. Sellner v. State, 416 S.C. 606, 6;0, 787 S.E.2d 525, 527
(2016). Questions of law are reviewed de novo, and appellate courts will reverse the.decision of

the post-conviction relief court when it is controlled by an error of law. Id.; Smalls v. State, 422

S.C. 174, 180-81, 810 S.E.2d 836, 839 (2018).



~

ARGUMENT

THE PCR COURT PROPERLY DENIED RELIEF BECAUSE HERNANDEZ
INTRODUCED NO PROBATIVE EVIDENCE TO SHOW EITHER AN ACTUAL
CONFLICT OF INTEREST OR ANY ADVERSE EFFECT THEREFROM, BECAUSE
HERNANDEZ KNOWINGLY, INTELLIGENTLY, AND VOLUNTARILY WAIVED
THE ALLEGED CONFLICT BECAUSE THE IMPENDING EXPIRATION OF THE
STATE’S PLEA OFFER COULD NOT AMOUNT TO COERCION AS TO EITHER THE
PLEA OR THE WAIVER '

The PCR Court’s Order of Dismissal should be affirmed because Hernandez failed to

establish either that he lacked a full understanding of the consequences of his'plea or of the

charges against him, or with any specificity establish the actual conflict of interest he alleged

against Counsel, and in any event very clearly waived any potential conflicts on the record.

In a post-conviction relief action, an applicant has the burden of proving the allegations .
in his or her application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334l S.E.2d 813
(1985). When an applicant alleges ineffective assistance of counsel as a ground for relief, he or
she must prove that “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial canhot be relied upon as having produced é just result.” Strickland v.
Washington, 466 U.S. 668, 686 (1984); Butler, 286 S.C. at 442, 334 S.E.2d at 814. The proper
measure of performance is whether an attorney provided representation within the rarllge of

competence required in criminal cases. Strickland, 466 U.S. at 687. “There is a strong

presumption that counsel rendered adequate assistance and exercised reasonable professional

judgment in making all significant decisions in the case.” Ard v. Catoe, 372 S.C. 318,331, 642
S.E.2d 590, 596 (2007). The applicant must overcome this presumption to receive relief. Cherry
v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

Judicial scrutiny of counsel’s perfofmanc.e must be highly deferential, as it is all too

tempting for a defendant to second guess counsel’s assistance after conviction or adverse



. sentence, and it is all too easy for a court, examining counsel’s defense after it has proved
unéuccessful, to conclude that a particular act or omission of counsel was unreasonable.
Strickland, 466 U.S. at 689. “[E]very effort bel made to eliminate the distorting effects of
hindsight” and to evaluate counsel’s decisi(;ns at the time they were made. Id. Accordingly,

courts must be wary of second-guessing counsel’s tactics. Whitehead v. State, 308 S.C. 119,

122,417 S.E.2d 529, 531 (1992).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must pro_ve'thévt) counsel’s performance was deficient. Under this
prong, attorney performance is measured by its “reasonableness under professional norms.” |
Cherry, 300 S.C.at 117,385 S.E.2d ét 625 (citing Strickland, 466 U.S. af 688). Second,
counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional err\ors, the resﬁlt of the proceeding
would have been different.” m, 300 S.C. at 117-18, 386 S.E.2d at 625. The standards do not
establish mechanical rules;v the ultimate focus of inquiry must be on the fundamental fairness of .
the proceeding whose result is being challenged. Svtrickland, 466 U.S. at 696. A court need not
first determine whether counsel’s pefformanée was deficient before examining the prejudice
suffered by the defendant as a result of the alleged deficiencies. Id. at 697. If it is easier to
dispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that course
should be follov:/ed. Id.

a. Hernandez introduced no probative evidence to show any actual conflict at
any point in time, nor how. any alleged conflict adversely affected Counsel’s
representation, but relies entirely on speculation which runs contrary to the
record.

“To establish a violation of the Sixth Amendment right to effective counsel due to a

conflict of interest arising from multiple représentation, a defendant who did not object at trial

10



must show an actual conflict of interest adversely affected his attorney’s performéhce.” Thomas

v. State, 346 S.C. 140, 143, 551 S.E.2(i 254,256 (2001) (éiting Jackson v. State, 329 S.C. 345,
354, 495 S.E.2d 768, 773"(1998)).. An actual conflict of interest occurs where an attorney owes a
Auty to a party whose interests are adverse to tﬁe defendant’s. Fuller v. State, 347 S.C. 630, 633-
34, 557 S.E.2d 664, 665 (2001). Where a défendant demonstrates that counsel actively
represented conflicting interests and that an actual conflict of interest adversely affected his

lawyer’s performance, prejudice is presumed. Gonzales v. State, 419 S.C. 2, 10, 795 S.E.2d 835,

839 (2017) (citing Strickland, 466 U.S. at 692) (emphasis added). However, “[t]he mere
possibility of a conflict of interest is insufficient to impugn a criminal conviction.” Fuller 347
S.C. at 634, 557 S.E.2d at 665.

* In this matter, Fuller is dispositive. The entirety 'of Hernandez’s allegation of a conflict
of interest is that Counsel represented both Hernandez and Villamizar on separate drug .charges,
énd that a seafch warrant on the Clay Pont Road location was served on Villamizar. No evidence
was introduced to show that Villamizar’s legal troubles intersected in any way beyond that
incidental role. No evidence was introduced to show that Villamizar could have offered any
festimony either favorable or detrimental to Hernandez.? To the contrary, the consistent
evidence introduced at the evidentiary hearing and at the plea proceeding was that Villamizar

was not a witness for Hernandez’s impending trial, had no connection to the charges, and that the

2 Villamizar did not testify at the evidentiary hearing; it is therefore hardly appropriate to
estimate what her testimony may or may not have been. See Bannister v. State, 333 S.C. 298,
303, 509 S.E.2d 807, 809 (1998) (“This Court has repeatedly held a PCR applicant must produce
the testimony of a favorable witness or otherwise offer the testimo%y in accordance with the rules
of evidence at the PCR hearing in order to establish prejudice from the witness’ failure to testify
at trial.”) (emphasis original). )

11



potential conflict did not affect Counsel’s performance.

Hefnandez seeks reversal on the basis"of assertions of fact and inferences that run plainly
contrary to the facts introduced at the evidentiary hearing. “In the case at bar, trial counsel
represented petitioner and [Villamazar], both of whom were charged as participants in the same
drug conspiracy ring.” (Brief of Petitioner at 8). The record does not support this assertion, but
to the contrary, is replete with indicatiohs that Villamazar had no part’to play in Hernandez’s
looming trial. geg (Appx. 32, 1. 20-24) (Vil‘l'amazar not listed as a witness of concern by
Counsel); (Appx. 65, 11. 13-18) (State informed Counsél Villamazar was not a witness); (Appx.
71, 11. 5-22) (Staté‘ informed Counsel Villarﬁazar would not be a witness in any case that they
tried); (Appx. 72, 1L, 4-15) (Villamazar was served the search warrant and either Villamazar or
Hernandez called the other to ask why the police were at the house). No evidence regarding
Villamazar’s charges was introduced other than the vague description of “drug charges.” (Appx.
70, 11. 1-14).

Hernandez further argues that “the argument by the solicitor fhat the charge petitioner
pled to was not connected to any of the charges against [Villamazar] cannot stand because the
cése and facts surely bled over boundary Ziﬁes and blended into each other’s cases.” (Brief of
Petitioner at 9) (emphasis added, citing Appx. 71, ll. 13-22). There is n.0 basis in the record for
this bald assertion, and Hernandez’s associated citation refers to Counsel’s recollection of the
State stating the exact opposite of the above quoted assertion. Counsel, at the end in lines 21-22,
merely expresses her reservation and why she wisely took the time to look into the ﬁatter.

Hernandez additionally asserts that “the[ inference was that [Villamazar], who was
represented by petitioner’s counsel also, would most likely have testified again;t petitioner as

well if a trial had been held on the petitioner’s behalf.” (Brief of Petitioner at 9). Again, fhere is

12



no basis in the record for this inference, and every bit of evidence in the record points
.exclusively to the absolute opposite concll;sion: Villamazar was not a witness in the State’s case
against Hernandez.

Judge Cottingham, out of an Aextraordinary amount of precaution, relieved Counsel based
on the fleeting whiff of a conflict. Extrapolating from that thin/ scent alone, Hernandez
endeavors to craft a conflict robust enough to earn this Court’s concern, but the record simply
does not support it. The extrapolations and inferences are nothing more than speculation, which
fails to establish the basest necessary details of a cohﬂict, and can only at best conjure the “mere
possibility of é conflict of interest,” which is insufﬁcient to mefit relief. Fuller at 634, 557
S.E.2d at 665. ”

Furthermore, assuming for the sake of argument that there was an actual conflict of
interest, Hernandez failed to show what, if any, adverse effect that conflict had on Counsel’s
performance. Again, all evidence points to the contrary—Counsel ach;ieved three separate plea
deals for Hernandez despite his continual refusal to follow the advice of counsel or cooperate in
the preparation of hi‘s defense.

b. Hernandez waived the conflict on the record, and his efforts after his plea
and in post-conviction relief do not show that e was coerced, but rather
show reflect his continued efforts to play games with the court.

“The Sixth Amendment right to conflict-free representation, like the right to counsel

ifself, may be the subject of a waiver.” United States v. Swartz, 975 F.2d 1042, 1048 (4th Cir.
1992). “To be valid, a waiver of a conflict of intercst must not only be voluntary, it must be

done knowingly and intelligently.” Thomas v. State, 346 S.C. 140, 144, 551 S.E.2d 254, 256

(2001) (citing Swartz at 1048-49). “The test to be applied in determining whether a fundamental

right, such as the right to effective counsel, has been waived is well settled. The state can

13
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establish a waiver only by proving an intentional relinquishment or abandonment of the right.”

Hoffrﬁan v. Leeke, 903 F.v2d 280, 288 (4th Cir. 1990). “Whether there has been a waiver
depends oh the particulaf facts of each case and the court must make as thorough and long an
inquiry as ﬁecesséry to detérmine whether the accused is voluntarily, knowingly[,] and
intelligently waiving his_right.” Id.

'Even if Hernandez meets his“blurden of showing an actual conflict of interest and that it
adversely affected Counsel’s repr’esentétion, he Was dbviously aware ofit‘by virtue of the fact
that he moved to rel.ieve Counsel in t}\le first placé, and sﬁcceeded on that motion. Hernandez |
knew of Counsel’s relatiqnship with Villarriézér, that it had been investigatéd, and was aware of -

whatever intersection she had with his own pending charges. Compare Jordan v. State, 406 S.C.

443,752 S.E.2d 538 (2013) (finding no evidence to support the PCR court’s finding an appncant
| waived any pqtentriél conflict of interest where there Was no evidence the applicant waé'informed ‘
of dual representation, or of the precise nature of the conflict of interest). He cannot now come
before the Court\arid avail himself Qf any relief when, by his own admissions, he sought to
deceive the plea court of his true\feelinés and intentions regarding Counsel in order to oBtain the
plea deal set to expire at f_he end of the’ day. Hernandez’s _gamesmanship serves only to justify
and cdnﬁrm Judge Cottingham’s frustrations, such fhat reversal and relief is inappropriate.

. Hernandez had no.constitutional right to the plea offer set to expire on
October 8, 2012, and that it was set to expire at the end of the day did not
and could not amount to coercion sufficient to invalidate the guilty plea or
his waiver of the alleged conflict. '

A defendant has no constitutional right to pIea bargain. State v. Chisolm, 312 S.C. 235,

237, 439 S.E.2d 850, 852 (1994) (citing Weatherford v. Bursey, 429 U.S. 545 (1977)). The
decision whether to offer a plea bargain is a matter wholly within the solicitor’s discretion. State

v. Whipple, 324 S.C. 43, 49, 476 S.E.2d 683, 686 (1996) (citing Chisolm at 238, 439 S.E.2d at"
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852). Accordingly, the State may establish an expiration date for any plea offer it may make,‘

and, but for some deficiency in communicating that offer to a defendant, that expiration is a

matter within the State’s discretion. See, generally Hyman v. State, 397 S.C. 35, 723 S.E.2d 375
(2012) (affirming denial of PCR where petitioner refused to accept a plea offer before expiration
because he wished to watch a videotape of a confidential informant, which the State had already
disclosed to counsel); Davie v. State, 381 S.C. 601, 675 S.E.2d 416 (2009) (finding counsel was
ineffective for not objecting upon late discovery of a plea offer after its expiration, where it was
mailed to the wrong address).

The conditions and time limitations of a plea offer simply cannot amount to coercion
upon a defendant, however strong a motivating factof it may be, and do not play a role in the
determination of the voluntariness of a plea—*[a]ll that is required to knewingly and voluntarily

enter a plea of guilty is that a defendant have a full understanding of ‘the consequences of his plea

and of the charges against him.” Gustine v. State, 325 S.C. 123, 128, 480 S.E.2d 444, 446

(1997) (citing Simpson v. State, 317 S.C. 506, 455 S.E.2d 175 (1995)). To that end, Hernandez

knowingly and voluntarily pled guilty. The record demonstrates Heljnandez fully understood the
charges against him, the consequences of pleading gnilty, and that Counsel effectively addressed
any and all questions he had. Hernandez ultimately demonstrated understanding of the chafges
against him, the elements necessary to prove those charges, and the potential pnnishment he N
faced if convicted. Hernandez was granted the assistance of an interpreter, despite his streng
command of the English language as evident in Counsel’s testi;nonsl and his handwr_itten rnoﬁon
to relieve counsel. Hernandez motivation to avoid trial and a much more severe sentence, as he

affirmed at the PCR hearing, neither impacts the relevant question under Gustine, nor amounts to
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any-other ‘c;c.)nstitut_ion‘al infraction.3 That Hernandez “felt preséured towwaive a conflict of
counsel issue” in order to gain the benéﬁt ofa favérable plea bargain is of no consequence,
especially when there is no in(‘iicatiori'in'e‘lﬁy part of the récérd that Hemandez \-Jvould,halve been-
prohibited from turﬁing around and acceptihg thé'offer’ pro/ sé-.

Thé same reaéonihg applies to the quest-io_n-o_.f whether thevwaiv.er was knowing‘a‘rlld
voluntary. A conflict of iﬁterest oﬁ tﬁe par‘?o"f ‘co‘u’nsel ca_n.be-waliVed vby a defendant. See
Thomas, 346 S.C. at 144, 551 S._E;2d~at 256; Jordan, 406 S.C.at 450, 752 S.E.2d ét 541; State v.

. Stanko, 402 S.C. 252, 270,.741 S.E.2d %08, 719 (2613); m at 635 n. 5,557 S.E.2d at 666 n.
5. Waiver must be ddne knowirigly, intelligeﬁtly, and voluntarily.. Thomas, 346 S.C. at 144, 551 |
S.E.Zd’at 256. Hernaﬁdez knew the pararhéters of theipotential conflict, achieved the relief he

" desired, and then firmly reversed course in open court. Nothing additional was necessary.

/

3 Hernandez notes that he did not sign the written waiver as required by Judge Cottingham.
Given the clarity of the transcript, and Hernandez’s inconsistent representations as to his English
proficiency, Hernandez’s refusal to sign the written wa@vér after he pled can only support Judge
Cottingham’s conclusion that he is “playing games with the Court.” (Appx. 9, line 24).
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CONCLUSION
For the foregoing reasons, this Court should affirm the lower court’s denial of post-
conviction relief.
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