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STATEMENT OF ISSUES ON APPEAL

1. Was the decision of the Admlmstratlve Law Judge to dismiss the Appellant’s notice
of appeal in error were the notice of appeal raises a violation of due process, and a

deviation from the presentation of material evidence on relevant factors at his parole
hearing? :



STATEMENT OF THE CASE

On February 14, 1992, withessés heard five gunshots from inside Duke Power. in York
County. They then witnessed the Appellant waik thru the parking lot carrying a rifle. In_side‘his

wife was shot five times, and pronounced dead at the 36ene, The ‘Appellant was immediately
arrested for the crime of murder aﬁd possession of a ﬁreafrh during the commission of a ;/iolent
crime.

On September 22, 1992, the Appellarit appeared before the Honérablé Don Rushing for
these offenses. Upon the.conclusion of this appearance the Court sentenced the Appel]aﬁt to aterm
of incarceration for the rgmainder of his nétural life for the offense of murder, énd five years for
the firearm offense. The Cout_ft ordered these offenses varve to be served consecutively. Pursuant to
South Carolina law existing at the time the Appeilant co.mmitted this offense, an individual serving
a life sentence for murder becomes eligible f0r> parole upoﬁ the service of twenty years.

On June 13, 2012, thé Appellant madé his initial appearance bef"ore the Parole Board. At

~ the conclusion of fhis héar_ing,the Board decided to deny the Appellant an opportunity for parole.

Since this initial hearing the Appellant haé appeared an additional thfee times. The most recent
appearance occurring on January 23, 2019, parole was denied due to: 1) the nature and seriousness
of th_é current offense; 2) an 'indicatién of violence in this or a previous offense; and, 3) the use of
-a deadly weapon in this or a previous offense. Upon receiving the denial of parole the Appellant
filed a notice of appeal before Administrative Law Court (ALC).

Within this éppeal,the Abpellant érgued that hé was not given the proper opportunity to
present mitigating evidenc.e' during his parole hearing ‘denying‘him the right to due process. He
further argued that the decision of the board was arbitrary and capricious. The ALC made the

determination that the Parole Board revealed that the mandatory criteria and the risk assessment



was considéred prior to 'dénial’f Since this is a réutine_denial of pa.lro.le, the ALC decided she did
not have the ability to remand the decision to the P‘aro_lle. Board pursuant to Cooper.

The Respondent will argué that the ALC was correct in the Aismissal of this appeal. The
ALC correctly found that the Respondent shoWed that the mandatory criteria was considered brior
to the decision of the Parole Board. The minimal ability of the ALC to rule 6n the decision of the
Parole Board was satisfied. The aecisién of the _Boafd was correct and lziwful, this Court should |

affirm the decision of the ALC. The brief of the Respondent supporting these defenses follows.

ARGUMENTS

1. The ALC was correct in dismissving this notice‘(‘)f appeal due to this being a routine
denial of parole. - : L

The Appellant argues that the ALC vwas inco.rre:ct in afﬁvr(r.ningl the Parole Board’é denial of
his parole. The Respondent argues .that the Bo;ﬁ_d followed all of the mandatéry critgria so this
must be.considered a routine denial of parole. The .ALC”cann(.)t rerﬁand a lawful routine denial of
parole. The ALC was correct 1n finding tﬁat the Board followed the mandatory criteria, and applied
the risk assessment as proscribed'pufsuant to South Carolina law. The decision to dismiss this
appeal was lawful and shéul'd be upheld.

The court of appeals may afﬁrm the decisioﬁ'or remand the case for further proceedings;
or, it may reverse or modify the décision of the substaﬁtivevrights of the petitioner have been
prejudiced because the finding, conciﬁéion or decision is:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the"sta’l‘tut(.)'ryiéuthor’ity of the agency;

(c) made upoﬁ unlawful prdcedure; R

(d) affe_ctéd by other error of law; ‘



(e) clearly erroneous in view of the reliable, probative and substantial evidence on the
whole record; or

(f) arbitrary or capricious or characterized by abuse of d1scretion or clearly unwarranted
exercise of discretion. : :

| S.C. Code Ann. §1-23-’610(B)(a-f)(201‘8).
The Appellant has failed to provide substantial evidence that any of the above referenced criteria
.allowing a reversal exist. The decision of the ALC was lawful and should be affirmed by this
Court. | |

A final decision shall include a ﬁndings of fact and conclusion of law separately stated.
S.C. Code Ann. §l>-23-35vO (2018). In the final order of denial the Board followed South Carolina.
law. A ﬁnding,of fact are the reasons for denial, and a conclusion of law, consist of the criteria and
tisk assessment. The order revealed that the criteria found in South Carolina law and Department
policy, as well as the risk assessment was considered. The order also revealed the lawful reasons
as to why paroleiwas denied. This is considered a routine denial of parole per South Carolina law
so the ALC made the correct decision. |

In the South Carolina Supreme Court decision of Cooper v. S.C. Dept. of Probation, Parole
and Pardon Services, 377 S.C. 48‘9‘, 661 S.E.2d 106 (2008), a finding of fact was included;
however, the Court determined that the P_arole Board neither, offered an e>\<planation, nor indicated
they considered the statutory criteria of section 24-21-640, or the fifteen criteria listed on the parole
form. Id., at 500. The Supreme Court decided that if the_Parole Board fails to consider and apply -
the statutory-related parole_criteria, it has the effect of rendering an inmate parole ineligible, ‘which :
warrants review hy the ALC. /d, at 502. In Cooper, the Supreme Court established what future
Parole Board orders should consist of, Cooper specifically states:

- We emphasize that in future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in its order



“denying péfole that it considered the factors outlined in section 24-

21-640 and the fifteen factors published in its parole form. If the

Board complies with this procedure, the decision will constitute a

routine denial of parole and the ALC would have limited authority

to review the decision to determme whether the Board followed

proper procedure.
d

" Inthe case at bar, the order of denial conformed with the Cooper decision. The findings of

fact were the nature, seriousness, violence and weapon used in the commission of this offense. The
conclusion of law was the statutory and department criteria, as well as thé risk assessment
considered prior tOjtthl final decision. This must be considered a routine denial of parole which
according to Cooper, gives the ALC limited 'ciutho_rity to review the decision and make a
determination as to whether the Board properly considered the criteria prior to denial. According
to the Supreme Coﬁrt, if it is'shown that the proper criteria was considered no further review by
the ALC is necessary.! This was a routine denial of parole. The ALC made the proper decision to '
not remand this decision back to the Parole Board., which was the only remedy available to the
ALC. An administrative law judge shall not hear an appeal from an inmate in the custody_ of the
- Department of Corrections involving the denial of parole to a potentially eligible inmate by the
Department of Prébation, Parole and Pardon Services. S.C. Code Ann. §1-23-600 (2018). Since

this was a routlne denial of parole the ALC made the proper decision. The ALC’s decision was

lawful and should be affirmed by this Court.

~ 1 The Parole Board clearly stated in its notice of rejection that it considered the statutory criteria and the criteria
set forth in Form 1212 which is sufficient under Cooper. Compton v. S.C. Dept of Probation, Parole and Pardon
Services, 385 $.C. 476, 685 S.E.2d 175 (2009).



2. The Appellant provided the Court with questions of fact that which are decided by
‘the Parole Board. o -

‘The Appellant list mitigating evidence that are considered questions of fact. Within his
brief the Appellant list many detérminatioris made about his mental state durin‘g,the commission
of the crime‘. These are criteria considered by the Board; hbwever, the Board determines weight
applied to all questions of fact. The court may not substitute its judgment for the judgment of the
agency as to the weight of the evidence on questions of fact. S.C. Code Ann. §1-23-380 (2018).
The Board has shown they have cbnsidered all of the evidence presented. The weight given to
some evidence against others is strictly left upithe Parole Board. The mitigating evidence was
considered as part of the mandatory. criteria considered by the Parole Board.

The mandatory criteria found within South Carolina Code of Laws specifically states:

The board must carefully consider the record of the prisoner befofe,

during and after imprisonment, and no such prisoner may be paroled

until it appears to the satisfaction of the board: that the prisoner has

shown a disposition to reform; that, in the future he will probably

obey the law and lead a correct life; that by his conduct he has

merited a lessening of the rigors of his imprisonment; that the

interest of society will not be impaired thereby; and, the suitable

employment has been secured for him.
S.C. Code Ann. §24-21-640 (2018)
Pursuant to South Carolipa law the Board must consider the record of the prisonér before, during
and after imprisonment. The facts of the crime as well as other information regarding his mental
state if presented will be considered.

The Appellant also argues that he had only eight minutes to present his case. A parole or
probation hearing is never considered a criminal trial. A revocation proceeding is not a criminal

trial of charges but a more informal proceeding with respect to notice and proof of alleged

violatiqns. See, State v. Franks, 276 S.C. 636, 281 S.E.2d 227 (1981). Due to the voluminous



amonunt.of hearings, an inm:até Has only a limited amount of time to present their ;:ase. There is not
an infinite amount of time tb presént their mitigating evidence.

The Appellant. argués that being only allowed eight .r‘n'inutes to present his mitigation
violates due process. However, tﬁere was ‘néve.r a dehial of due process. The Appellant was allowed
to appear before the ‘Parole Bdafd and present any mitigating evidence in sﬁpport of him being
awarded parole. He was certainly allowed to providé any information to the board prior to his.
hearing and allowed to sbe’ék regarding the crime and his mental state during its occurrence. An
individual appearing before the Bqard does have minimal due process rights but it is not equivalent
toa pefson being"accused ofacrime. Itvis not evén equivalént to a person having his paroie revoked.
In Greenholtz v. fnmates of Nébfaskd Penal 'and'Corr.‘ectional Complex, 442 U.S. 1, 99 S.Ct. 2100 |
(1979) the Unitedv States Supreme Court defermined there is a distin_ction between a person
currently on parole and a person seeking par.ole.2 The _coﬁrt also ruled in Greenholtz that there is
no constitutional or inherent rightb of a convicted person to be conditionally release before the
expiration of a §ali_d seritepce.. Greenh_oltz, at 2014. The Appellant was never denied due process.
It is the duty of the Board to inquire. as to - why an inmate should be granted parole. '"l‘"he questioning
of _the Appellant is necessary and cannot equate to a denial of due process. He was allowed to
appear and present mitigating ‘evidence on his behalf so he was not denfed due process, this

argument has no merit.

2 There is a crucial distinction between being denied a conditional liberty one has, as in parole and being denied a
conditional liberty that one desires. The parolees in Morrissey (and probationers in Gagnon) were at liberty and as
such could “be gamfully employed and [were] free to be with family and friends and to form other enduring
attachments to normal life.” 408 U.S. at 482, 92 S.Ct. at 2600. The inmates here on the other hand, are confined
and thus subject to all of the necessary restraints that inhere in a prison. Greenholtz, at 2105. -

6



3. The Appellant has presented no substantiale’vidence revealing that the decision of the
board was arbitrary or capricious. :

The Appellant argnes- that his mitigating evidence was not considered so this denial of
parole should be considered arbitrary and capricious. He questions the ALC’s decision and request
this Court to remand this decision beic‘k to the Board. lhe Board have shown they did consider all
of the evidence presented and made a decision after conside'rin.g' the mandatory criteria. The
Appellant presumes that the Board failed to consider his mitigating evidence and made an arbitrary
decision due to the fact he was denied parole. This is jnst an nseumption, the Appellant has failed
to present any'evidence_revealing this as fect. |

For an accusation to be considered by the ALC substantial evidence must haye been
presented that proves the Appellant accueations., ‘Substlantial evidence is evidence “which
considering the record as a whole Would allow reasonable minds to reach the conclusion that the
| administrative agency reached or must have reached in order to Just1fy its nction Lark v. Bi-Lo,
276 S.C. 130, 276 S.E.2d 304 (1981) The Appellant failed to present any substantial evidence
reveallng that the board failed to consider his m1t1gat1ng evidence. The final order of demal did
reveal that all of the criteria was»considered, and the reasons for denial followed this criteria. Since
no substantial evidence was presented proving the decision was made without consideration of the
Appellant’s mitigating evidence, this decision was not arbitraril}i nor capriciously rnade. The ALC
was correct in deoiding that this appeal had no merit and affirmed the deciSion of the Parole Board.

The burden of oroof fell upon the Appellant to prove to the ALC that his denial of parole -
weis arbitrary and capricious. In administrative proceedings the general rule is that an Appellant
for relief, or a privilege has the burden of proof and the burden of proof test upon one who files a
claim with an administrative agency to establish t_hat required ‘conditions of eligibility hai/e beenl

met. Leventis v. South Carolina Department of Health and Environmental Control, 340 S.C. 118,



530 S.E.2d 643 (2000). The Appellant had failed to provide any evidence that his denial of parole
was made arbitrariiy or caprici_dusly. Substantial e\./idence' was provided révealing that the all of
the mandatory criteria and risk asse's"sment was considf;red.

The'Apvpell'ant wés deni'e-d pafoleﬁ due toltAh’e serio_usnéés and violence in the commission bf
this offense. The reasons for denial are valici and'fol‘lows' South Carolina law. Since the den_iél is
supported by éubstantial eVidence it should not Be éubj¢ct to remand.b The findings of gn' .
administrati\‘/e agency are pfesumed correct and will-be set aside ohly if supported by substantial
evidence. Summersell v. S.C. Dept. of Public Safety, 334 S.C. 357,513 S.E.2d 619 (1999).
| The Appellant failed io present any evidence reyealiﬁg _thét the decision to deny parole was
arbitrary. The Respondentl has revealed ample evidence_that all of the mandatory criteria was
considered. It is reasonable that a man who have committed murder not bé released on'pérole if
Board has shown they havé considered all of the criteria and decided that the evid'en'c-e presented
does not warrant a granting of parole. The ALC correctly determined that this was a routiﬁé denial
of parole so she was corr.ect in afﬁrrriing the de'cision §f the Parole Board. Due to the amount of

substantial evidence presented the Respondent request this Court affirm the decision of the ALC.



CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests the final decision of

the ALC be affirmed.

Respectfully submitted,
Tommy-Evans, Jr. /
Assigtadt General Counsel

South Carolina Department of Probation,
Parole and Pardon Services
. P.O.Box 50666 |
Columbia, South Carolina 29250
(803) 734-9220

‘Columbia, South Carolina
May 2772019
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