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BACKGROUND

This matter comes before the Court on the directive of the Court per its May 14, 2019

letter requesting a brief on the iésue of appealability.
' RELEVANT FACTS

This matter briginated in fhe Probate C_ouﬁ for the County of Charleston.

Respondent in that case applied for and was granted infonnal probate and appointment by
the Prob.ate Court. |

A later application for informal probéte of a subsequent will was made along with a
separate application for informal probate.

The second applicant was appointed and the second will was accepted for probate.

The Respondent was removed from being personal representative by order of the Court.

Several years later, the Respondent moved the Probate Court to grant relief from the
orders (1) removing Respondent as personal representative; (2) removing the original will from
probate; (3) appointing Appellant as personal representative; and (4) admitting the subsequent
will to probate.

The Probate Court deﬁied the motion and Respondent appealed to the Circuit Court.

The circuit court heard the appeal and issued an order reversing the Probate Court.

The circuit court’s reversal was certified to, filed with, and remanded to the Probate
Court.

The Appellant subsequently filed a timely appeal of the circuit court order to this

Honorable Court.

“Before an order can support an appeal, it must be a final judgment. The issue of whether

a judgment is final is jurisdictional, which means that if the reviewing court determines that the
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judgment appealed from is not final, that court is obligated to dismiss the appeal on its own
motion.” Levi v. N. Anderson Cnty. EMS, 409 S.C. 374, 379, 762 S.E.2d 44, 47 (Ct. App. 2014)
citing Hardy v. State ex rel. Chambers, 541 So.2d 566, 567 (Ala.Civ.App.1989).

The order in question is properly before this Court. The trial court in this case was the
Charleston County Probate Court. It issued four orders as stated above. It issued a fifth order
denying the Respondents SCRCP Rule 60 motion for relief from a judgment.

The appeal in question was to the Circuit Court. South Carolina Code of Laws § 62-1-
308 states that “appeals from the probate court must be to the circuit court and are governed by
the following rules:” Whether or not Respondents made a proper appeal to the circuit court was
in question, but it is not in question that they did make an appeal to the circuit court. Equally not
in question is the fact that the circuit court issued a complete and final order in its capacity as an
appellate court. |

The circuit court (in appellate capacity) reversed the decision of the Probate Court and
ordered the reinstatement of the original will which revokes the former. The remand has been
given back to the Probate Court.

The original orders of the Probate Court which were appealed by Respondents were final
orders. The order denying relief from those judgments which was also appealed was a final
order. Fulmer v. Cain , 380 S.C. 466, 670 S.E.2d 652 (2008). The circuit court’s order on appeal
is a final order. It reversed the previous orders. It removes the Appellant from his position as
personal representative, and it dispositively once and forever disinherits him as he is named in
the latter will but not in the will that was reinstated by the circuit court. Moreover, he is past the
one year challenge time to file a formal testacy proceeding. Thus, even if the order were

interlocutory, “[aln interlocutory order which affects a substantial right, and either in effect



determines the action and prevents a jpdgment from which an appeal might be taken or
'discontinues an action is immwiately appealable under § 14-3-330(2)(a).” Neeltec Enters., Inc.
V. Long 397 S.C. 563, 725 S.E. 2d 926 (2012). Because, the reversal is final and it affect a
substantlal right of the Appellant the matter is appealable.

Lastly, when an appeal onglnates from a probate court, and the decision being appealed
is the determination of the circuit court sitting as an appellate court, the proper forum is the
South Carolina Court of Appeals.

CONCLUSION

- For the foregoing reasons, the matter is appealable at this time.

21 May 2019 \/\ N
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