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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
SOUTHEAST PAYPHONE GROUP, »
INC., a South Carolina Corporation, CASE NUMBER: 2018-CP-40-01434
Plaintiff,

DEFENDANT CANNON’S MOTION
TO DISMISS
WATER FLOW BUSINESS BROKERS,
LLC, a South Carolina Limited Liability
Company, and RYAN CANNON,

)
)
)
)
).
)
;
) ORDER GRANTING THE
)
)
)
)
)
)
Defendant. )
)

THIS MATTER came before this court on the 11% day of April, 2018 pursuant to a Notice
of Motion and Motion to Dismiss filed by the Defendant Ryan Cannon per Rule 12(b)(6) of the
South Carolina Rules of Civil Procedure. Present at the hearing were Dennis N. Cannon, Jr., on
behalf of Defendant Ryan Cannon, and Jeffrey A. Long, representing the Plaintiff Southeast
Payphone Group, Inc. This court has reviewed the court file and considered the arguments of

counsel.

It appears that the Plaintiff and the Defendant Water Flow Business Brokers, LLC, a South
Carolina Limited Liability Company, entered into an Asset Purchase Agreement i:)n March 17,
2016 wherein the Plaintiff agreed to buy and the Defendant Water Flow Business Brokers, LLC
agreed to sell the Plaintiff certain ATM assets. It appears further that the Defendant Ryan Cannon
is an agent and officer of the Defendant Water Flow Business Brokers, LLC aﬁd acted on behalf
of the Defendant Water Flow Business Brokers, LLC insofar as transacting business with the

Plaintiff.
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At some point in time the relationship between the parties deteriorated and the Plaintiff
commenced this lawsuit against the Defendant Water Flow Business Brokers, LLC essentially
alleging breach of contract as well as other causes of action. The Defendant Ryan Cannon was also
sued in his individual capacity. The Plaintiff, by its counsel, asserts that the Defendant Cannon as
a corporate officer and agent of the Defendant Water Flow Business Brokers, LLC is liable for his
own tortious acts. Defendant Cannon denies engaging in any tortious acts. The Defendant Cannon,
by his counsel maintains that all his dealings with the Plaintiff were done in his capacity as a agent
for the Defendant Water Flow Business Brokers,vLLC and in furtherance of its interest and that he
is therefore, not personally liable for any damages that the Plaintiff alleges resulted from the breach

of the contract and other cause of action.

In Paragraph 37 of its complaint the Plaintiff asserts that [t] he actions of Cannon
are also imputed to Water Flow under the doctrine of Respondent Superior. It is undisputed that
and the Plaintiff concedes by its pleadings that the Defendant Ryan Cannon was acting in his
representative capacity as an officer and agent for the Defendant Water Flow Business Brokers,

LLC.

Where an agent enters into a contract for a known principal, while acting within his
authority as agent, he is not personally liable on the result of the contract. The liability, if any, for
a breach of contract is that of the principal alone. Green v. Indus. Life & Health Ins. Co.. 199 SC

262, 18 S.E.2d 873.

vEP100PdO810Z#ISYD - SYITd NOWWOD - ANYTHOIM - WY €L:LL 0Z doS 8102 - @314 ATTVOINOYLO3 13



S.C. Code Ann. § 33-44-303 of the Uniform Liability Company Act of 1996

provides as follows:

(a) Except as otherwise provided in subsection (c), the debts; obligations, and liabilities of
a limited liability company, whether arising in contract, tort, or otherwise, are solely the debts,

obligations, and liabilities of the company. A member or manager is not personally liable for a

debt. obligation, or liability of the company solely by reason of being or acting as a member or

manager.

(b) The failure of a limited liability company to observe the usual company formalities or
requirements relating to the exercise of its company powers or management of its business is not

a ground for imposing personal liability on the members.or managers for liabilities of the company.

(c) All or specified members of a limited liability company are liable in their capacity as

members for all or specified debts, obligations, or liabilities of the company if’
(1) a pravision to the effect is contained in the articles of organization; and

(2) a member so liable has consented in writing to the adoption of the provision or

to be bound by the provision.

Section 33-44-303 shields the defendant Cannon from personal liability for any acts
he took as agent of the Defendant Water Flow Business Brokers, LLC. In such a situation, only

the LLC may be found liable. See, Dutch Fork Dev. Grp. Il LLC v. SEL Properties, LLC, 406

S.C. 596, 753 S.E.2d 840 (2012) (where LLC’s manager acted within the scope of his authority in
taking actions that interfered with the contract, manager was not subject to personal liability for
tortious interference with contract); S.C. Code Ann. § 33-44-302 (“A limited liability company is

lable for loss or injury caused to a person, or for a penalty incurred, as a result of a wrongful act
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or omission, or other actionable conduct, of a member or manager acting in the ordinary course of

business of the company or with authority of the company.”)

Based on the foregoing authority, Defendant Cannon, acting as agent for Defendant Water
Flow as recognized by Plaintiff is not personally liable for damages as claimed by Plaintiff arising
from the alleged breach of the agreement at issue here, and, therefore; should be dismissed as a

party Defendant.

THEREFORE, IT IS ORDERED, that Defendant Cannon’s Motion to Dismiss is hereby

granted.

This.th

Circuit Court Judge presiding
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY FIFTEENTH JUDICIAL CIRCUIT
SOUTHEAST PAYPHONE GROUP, INC., a 2017-CP-26-
South Carolina corporation, :
Plaintiff,
COMPLAINT
v. [Jury Trial Demanded}

WATER FLOW BUSINESS BROKERS,
LLC, a South Carolina limited liability
Company, and RYAN CANNON,

Defendants.

Plaintiff Southeast Payphone Group, LLC, by and through undersigned counsel, alleges
and says as follows:

PARTIES, JURISDICTION and VENUE

1. Plaintiff Southeast Payphone Group, Inc., (“Plaintiff” or “SEPG”) is a corporation
organized and existing under the laws of the State of South Carolina, with its principal place of
business located in Horry County, South Carolina.

2. Upon information and belief, Defendant Water Flow Business Brokers, LLC,
(“Water Flow”) is a limited liability company organized and existing under the laws of the State
of South Carolina, and maintains its principal place of business in Richland County, South
Carolina.

3. Upon information and belief, Defendant Ryan Cannon (“Cannon”) is an adult

citizen and resident of Richland County, South Carolina.

4. Venue is proper in Horry County.
5. This Court has jurisdiction over the parties and the subject matter hereto.
6. The amount in controversy exceeds $25,000.00.

1
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FACTUAL BACKGROUND

7. SEPG is primarily in the business of owning and servicing machines (such as
ATMs) leased to merchant locations, such as convenience stores, pursuant to exclusive location
agreements.

8. Upon information and belief, Water Flow was in the same industry as Plaintiff —
i.e. owning and providing ATMs to convenience stores and other retail locations.

9. Plaintiff is informed, believes, and therefore alleges that Cannon was at all times
relevant to the facts alleged herein an officer and/or member manager of Water Flow.

10. On or about March 17,2016, SEPG and Water Flow entered into an Asset Purchase
Agreement (“APA”). A true and accurate copy of the APA is attached hereto as Exhibit A and is
incorporated by reference as if fully set forth herein.

11. Under the terms of the APA, Water Flow and Cannon warranted and promised that
it, Water Flow, was the lawful, legitimate owner of certain assets, including without limitation: (a)
equipment such as ATMs, and (b) contracts with vendor locations whereby Water Flow had
exclusive rights to provide and service ATMs throughout South Carolina.

12. In exchange for transferring assets to Plaintiff per the APA, Water Flow agreed to
accept Ninety Five Thousand and No/100 Dollars ($95,000.00) in consideration from Plaintiff,
which was paid to Water Flow by Plaintiff.

13.  After execution of the APA and Plaintiff’s payments to Water Flow, Plaintiff first
learned that Water Flow did not h.ave “good and marketable title” to the assets conveyed to

Plaintiff.
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14.  More specifically, Water Flow did not own the ATMs it purported to transfer to
Plaintiff nor did Water Flow have exclusive location contracts to provide ATMs to locations
throughout South Carolina. In sum, Water Flow did not own what it purported to sell and convey
to Plaintiff.

15.  As a result of Water Flow’s duplicity, Plaintiff has been denied the benefit of its
bargain.

16. Furthermore, Plaintiff is informed, believes, and therefore alleges that Water Flow
knew it did not own the ATMs, or have valid exclusive location agreements. Nevertheless, Water
Flow (and Cannon) accepted payment from Plaintiff for such exclusive location agreements.

17.  Additionally, Water Flow has violated the APA; specifically, the covenant not to
compete with Plaintiff as required by the APA. Under the terms of the APA, Water Flow, its
officers, shareholders, and key employees covenanted and agreed not to “directly or
indirectly...own, manage, operate, or participate in the ownership, management, operation of
ATM units of equipment at the current business addresses where the twenty two (22) ATM
machines are being purchased by Purchaser...” (APA, § 13(c) Seller Noncompetition)

18. Plaintiff is informed, believes, and therefore alleges that Water Flow and Cannon
— as an officer, shareholder, or “key employee” — violated the “Seller Noncompetition” provisions
of the APA by improperly accepting employment with Carolina ATM Services, LLC (“CATM”)
and, without CATM’s knowledge of the noncompete obligations imposed by the APA, directly
and indirectly competed with Plaintiff in direct violation to the APA.

FIRST CAUSE OF ACTION
(Breach of Contract)

19. The preceding paragraphs are re-alleged and incorporated by reference as if fully

set forth herein.
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20.  The APA is a contract entered into between Plaintiff and Water Flow for good and
valuable consideration.
21.  Plaintiff has satisfied its obligations per the APA.
22.  Water Flow has failed to honor its commitments under the APA, including without
limitation:
a. Failing to convey property free and clear of any and all claims, pledges, security
interest or rights of others (§ 5(c) of the APA);
b. Directly and indirectly competing with Plaintiff in contravention to the
covenant not to compete (§ 13(c) of the APA).
23.  Water Flow’s conduct as described above is a breach of the APA.
24.  As aresult of Water Flow’s breach of the APA, Plaintiff has been damaged in an
amount to be proven at trial, but believed to be at least $25,000.00.
SECOND CAUSE OF ACTION
(Unjust Enrichment)
25.  The preceding paragraphs are re-alleged and incorporated by reference as if fully
set forth herein.
26. Plaintiff provided to Water Flow substantial payments for certain assets.
217. The substantial payments were made to Water Flow in satisfaction of any debt then
or now due and owing.
28.  Water Flow has been unjustly enriched by the payments it received from Plaintiff.
29.  Award Plaintiff damages in an amount to be proven at trial, but believed to be at

least $25,000.00 to prevent Water Flow’s unjust enrichment.
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THIRD CAUSE OF ACTION
(Fraud/Intentional Misrepresentation — Water Flow and Cannon)

30.  The preceding paragraphs are re-alleged and incorporated by reference as if fully
set forth herein.

31.  Cannon, individually and on behalf of Water Flow, made certain fraudulent
misrepresentations to Plaintiff, to wit, Cannon stated that Water Flow was the record owner of the
property to be conveyed to Plaintiff per the APA.

32. Cannon made such misrepresentations with actual knowledge of their falsity.

33.  Cannon’s misrepresentations were of facts material to the parties’ transaction.

34, Further, Cannon made such misrepresentations with the intent to deceive Plaintiff,
and such fraudulent statement did in fact deceive Plaintiff, which had no knowledge of the
statement’s falsity.

35. Plaintiff rightfully relied on Cannon’s misrepresentations of fact.

36. As aresult of Cannon’s misrepresentation, Plaintiff has been damaged in an amount
to be proven at trial, but believed to be at least $25,000.00.

37.  The actions of Cannon are also imputed to Water Flow under the doctrine of
respondeat superior.

38.  The acts alleged herein by Cannon were done willfully, intentionally, wantonly,
and maliciously.

39.  Plaintiff is also entitled to recover punitive damages against Defendants Cannon

and Water Flow.
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PRAYER FOR RELIEF

WHEREFORE Plaintiff Southeast Payphone Group, Inc., alleges and says as follows:

1. Award Plaintiff damages for Water Flow Business Broker, LLC’s breach of
contract in an amount to be proven at trial, but believed to be at least $25,000.00;

2. Award Plaintiff damages to prevent Defendant Water Flow Business Broker,
LLC’s unjust enrichment in an amount to be proven at trial, but believed to be at least $25,000.00;

3. Award Plaintiff damages for Cannon’s fraud/intentional misrepresentations in an
amount to be proven at trial, but believed to be at least $25,000.00;

4. Award Plaintiff damages for Cannon’s fraud/intentional misrepresentations, which
are imputed to Water Flow Business Brokers, LLC, in an amount to be proven at trial, but believed
to be at least $25,000.00;

5. Award Plaintiff punitive damages against Cannon and Water Flow Business
Brokers, LLC, for the wanton, willful, malicious and intentional conduct alleged herein.

6. Tax all costs of this action against Defendants;

7. Any and all other relief the Court deems just and proper; and

8. A trial by jury on all issues so triable per Rule 38 of the South Carolina Rules of
Civil Procedure.

This the 13" day of December, 2017.

BRAY & LONG, PLLC

/s/ Jeffrey A. Long

Jeffrey A. Long (S. C. Bar No. 71073)
2820 Selwyn Avenue, Suite 400
Charlotte, North Carolina 28209

(704) 523-7777 Telephone

(704) 523-7780 Facsimile

~ jlong@braylong.com
Attorneys for Plaintiff

6
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ELECTRONICALLY FILED - 2017 Dec 14 2:15 PM - HORRY - COMMON PLEAS - CASE#2017CP2608242

Exhibit A
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THIS ASSET PURCHASE AGREEMENT made this.17* day. of March in the year 2016
and entered into by and between Southeast Payphone Group, Inc., a South Carolina S corporation with
offices located 2309 Acie Aviénue, Conway, South Carolina 29527 (“Pm'chasef’) and Water Flow
Business Brokers LLC with principal address of 1201 Main Street, Suite 1980, Columbia, SC 29201

: ("Seller”). Each the Purchaser and the Selicr are mdwidually referred 1o herein as a Party or collectively
© a8 the Parties.

: Seller is engaged in the business of operating publicly accessible ATM machines.in
retail and other public locations (the “Busmess”) The shareholders of Seller-have decided that it is in the
best interests of Seller and such shareholders to sell the certain assets of (the “Business™) to Pmchaser
Purchaser desirés to purchase from Seller and Seller desires to sell to-Purchaser (i) the assets of Sellér
exclusively related to or used only in the Business and (ii) an interest in.certain other intangible assets
usedmthaBusmess,prxmarﬂy ATM locdtion contracts. Purchaser also desires to assume lisbilities of
Seller provided such hiabilities have solely the. ATM machines as collateral, bt only liabilities to the
extent specifically set forth in Sestion 4 of this Agreemmt.

NOW, THEREFORE, in consideration of the mwtual covenants and agreements
hereinafter contained, and intending to be legally bound, the parties hereto hemby agree as follows:

1 Salg and Purchase of Assets.

Seller hereby agrees (i) to sell, transfer, assign and convey to Purchaser, and
Purchaser hereby agrees to buy, fres and clear of dny liabilities, security interests, fiens, encumbrances
and other restrictions, except foi those liabilities specifically assumed pursuant to Section 4 hereof,
some of the assets owned by Seller, whether real, personsl or. mixed, and whether tangible ot intangible,
and used by Seller either enc]uszvely inor substentially only for the condust of the Business, and (ii) to sell,
transfer, assign and convey to Purchaser, free and clear of any liabilities, security interests; liens,
encumbrances and other restrictions, except for those Habilities specifically assumed pursuant to Section 4

hereof, other mtanglble asséts, including trade segrets such as-customer lists, customer: contrécts, owned by
Seller and used in or useful for the conduct of the anness

DISCLAIMER, BXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT:; (A) SELLER MAKES
NO REPRBSENTATION OR WARRANTY, EXPRESS OR IMPLIED, INCLUDING, BUT NOT
LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR
PURPOSE; AND VALIDITY OF PATENT RIGHTS OR CLAIMS, ISSUED OR PENDING; (B) THR
ASSETS AND BUSINESS BEING TRANSFERRED TO PURCHASER AT CLOSING ARE TO BB
CONVEYED “AS IS, WHERE 1S” ON THE CLOSING DATE, AND IN THEIR PRESENT
CONDITION, AND PURCHASER SHALL RELY UPON ITS OWN EXAMINATION THEREOF;
AND (C) SBLLER MAKES NO GUARANTY OF QUALITY WITH RESPECT TO ANY OF THE
ASSETS BEING SO TRANSFERRED, OR AS TO THE CONDITION OR WORKMANSHIP THEREOF
OR THE ABSENCE GF ANY DEFECTS THEREIN, WHETHER LATENT OR OBVIOUS.
ADDITIONAL REPRESENTATIONS, WARRANTIES AND COVENANTS OF SELLER IN SBCTION
5 AND OTHBRWISB HEREBIN.

Without in any wiay limiting the generality of the foregoing, the Assets shall include all
rights, title and intarest owned or held by Seller in the following;

12
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and esvangements; oral or written, with any person or eatity rolating exclusively or
substantially only to the Business ("Cantracts”). As of the date hereof; the Cantracts consist
of tha items listed on Schedule 1(a) as they relate to the ATM route,

() Equipmest, All hardware or equipment owned by the Seller and used xstasively or
substantially {n the Business, including serial mumbers for each ATM Machine but
not limited to; parts and accessories, a list of which is set forth in Group I Locations
on Schedule 1(a

The purchase and sale shall ocour on the élosing date (thio "Closing Date") as set forth in Section 3 of
this Agreement. The Assets do not include; vehicles, vault cash, cash in bank or accounts receivable.

2. Purchase Prico and Payment,

(@)  As full oonsideration for the Assets, Purchaser agrees to pay Seller a
puechase price of Ninety Five Thousand Dollars ($95,000) accepted by Seller. The Seller represents there
ar twenty two (24) ATM Machines with free and clear title, except those identified i Section 4 with
liabilitics, available for Purchase and has provided a one (1) year summiary of revenues generated from
these twemty one (21) of the twenty fouz (24) ATM customer locations attached in Exhibit 1(c).

()  Tho aggregate Purchase Price for the Assets shall be payable by
Fuychaser in cash'in the amount of sixty thousand dollars ($60,00) on the Closing Dais by company
check or by wire transfer of Federal funds US funds to Sefler's bank account.

i Purchaser shall release fiftesn thousand doflars ($15,000) of the
Bscrow Amount to Sller onoe Purchaser bas succsssflly
transitioned purchased ATMs and locations to Purchaser’s
ATM processing company.

ii. Purchsser.shall release the remaining twenty thousand
{$20,000) balance of the Bscrow Amount crice Pirchaser has
successfully executed servico contracts with at least ninefeen
{19) of the twenty four (24) total customer locations.

(&)  The Purchase Price shall be allocated among the Assets in the manner set

forth in Schedule 2(a). The allocation shall be binding on thé parties hereto for &ll purposes, including
federal income tax purposes, and the parties agree not to take any contrary position in respect of the
price of any of the Assets in aily tax return, tax proceeding, tax audit, or any docuinents filed by any of
said parties with foderal, staté o local authorities. .

3.  Closing.

The closing (the "Closing™) will be held at the offices of Seller commencing at 2:00
pm on the date heroof, and shall be deemed effective as of March 17, 2016 (the "Closing
Date™) At the Closing; : '

(®) Seller will deliver to Purchaser a bill of sale in the form of Exhibit 3(a)
attached hereto (the "Bill of Sale®) for the Assets. :

®) Seller and Purchaser will enter into an Entellectual Property Agreement
in the form of Bxhibit 3(b) hevsto ("Iutellectual Property Agreement®) for the transfer and assignment of

2
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the Proprietary Rights and Contract rights being assigned to Purchaser and the obligations being assumed,
undar Secilon 4 heveof, by Purchaser.

(¢)  Seller and Buyer shall agree on an orderly replacenient of the “Vault
Cash® defined as the cash in erch machine gvailable to customers for withdraw, Sachk Veult Cash is not
being sold by Seller and shall remain the property of the Seller at all times.

02 - QI ATIVOINOUEOTIT | -

ThisAgremm&eBxﬂofSale,mdﬂ:eIn&ﬂe&mlepeﬂyAmementandaﬂ

& Parchaser does not and will not assume or become obligated to pay or
perform any liabilities or obligations of Seller whatsoever, including without limitation, any liabilities for
accounts payables, taxes, and any obligations of Seller ‘in respect of pension arrangements or employee
benefit arrangements with respect to Seller's employees, officers or others involved with Seller in any
manner up ‘to the date hereof, any. govemmental obhgatxons (including without limitation those
with respect to the Occupatlonal Safety and Health Act of 1970, as amended ("OSHA™), hazardous
substances and product habnlity, except for: (i) all obligations of Seller accruing subsequent to the
Closing Date under tho Contracts; provided that the rights- thereunder have been duly and effectively
assigned to Purchaser; provided firther, that Purchaser shall not assume or d:scharge any obligation
relating to a breach of the terms of a Contract caused by the assighmient thereof to Purchaser at the
Closing; and (ii) all salarfes and wages with respect t emiployses set forth on Schedule 4 hereto thet are
hired by Purchaser from and after the Closing Date:

()  Liabilities Assumed: There will be no lisbilities assumed.

Sollsr represents, warrants and covenants as follows:

(8)  Organization and Standing of Seller. Seller is a South Carolina Himited
lisbility company duly orgenized, validly existing and in good standing under the laws of the
Jurisdiction of its incorporation and is qualified to do business in the state of South Carolina and is in all
aspects in good standing with the ability to enter into the Transaction Ayeements, consummate the
transactions contemplated thereby and herein, or to.operate the Business as it is presently operated. Seller
is entitled to carry on the Business as now conducted and to enter into the Transaction Agreéments and the
other documents executed in connection therewith and t> consumimate the transactioas contemplated
thereby.

¢VE809¢dDIT0Z#ASVO - SVIT1d NOWWO D™ AHHO K Nd g1 & P1-28¢L

()  Comonte Authorization. Each of the Transaction Agreements has: been
duly anthorized, executed and delivered by Seller and is a legal, valid and binding obligation of Sellez,
enforceable ‘in accardance with its respective terms, except as may. be limited by applicable bankruptoy,

' insolvency, reorganization, moratorium or other similar laws affecting the rights of creditcrs generully or
by general equitable principles,

()  Titlp to Properties, Seller has good and masksiable titls to all the Assets, :
free-and clear of all liens, olaims, pledges, security interests, rights of others or any other charge or ;
encumbrance of any nature whatsoevar, except for minor imperfections of tile, if any; that do not i
materially detract from the value or impair the use of the Assets subject thereto. Except as listed on a
schedulewbeﬂnni.shedbySellcf‘umchnseratleastthmeO)dayspnwmﬂiaC!osngate,allofﬂle )

3
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Asgats as mpresenwd in writing on the Closing Date,

@ mtracts: and Commitments. All of the Contracts have been entered
into in the normal course of business, and ruc and complete copies thereof bave been delivered to
Purchaser. Seller has complied, and o Seller’s knowledge. all other parties to such agreements have
complied, with the provisions of the Contracts in all material respects; Seller is not, and to Seller's
knowledge such other parties-are not, in material default under any provision thereof} and no event has
occurred which with the passage of time or the giving of notice or both would constitute a miterial
default under such Contracis with respect to Seller oz, to Seller’s knowledge, with respect to such other
parties.

[

{c) Projyietary Rights. Seller presently owns; possesses, or lawfully uses in
connection with the Business all software, in¢luding source and object code and documentation related

thereto, patents; paterit applications, trademarks, service marks, trademark and service mark applications,
trade. names, copyrights, mask works, trade secrets, franchises, or licenses and simnilar intangible rights
used or usable in the Business (the "Proprietary Rights"). All such Proprietary Rights will not be adversely
affected by the transactions contemplated by any of the Transaction Agreemeits. Seller has not,
received any written notice that it is, in the conduct of the Business, infringiag on or otherwiso acting
adversely to the rights of any person under or in respect of any Proprietary Rights, nor does Seller have
any knowledge of any reasonable basis for siich olaim. Seller does not have actual knowledge of any
obligation or liability to make any payments by way of royalties, fes, or otherwise to any owner ar
licensee of or other claimant to any patent; trademark; trade naime, copyright, or other intangible asset on
account of Sefler’s conduct of the Business.

{H Pesding Litigation, Proceedings or jons, There iz no suit,
acton, claim, arbitration, litigation, administrative or legal or other p of investigation pending,
or, to Seller's knowledge, threatened against Seller which could prohibit or impede the consummation of

HMIVESLIRY

the transactions contemplated hereby or which is likely to bave & material adverse effect on the value of

the Business or any of the Assets, whether or not fully covered by insurance.

) iy _of Contemplated Transactions: ernment Approvals. The
execution and delivery of the Transaction Agreements end thi ormance of the terms thereof by
Seller, and the consummation of the transactions contemplated thereby will not violate any law,
regulation, order, decree or judgment to which Seller is subject; and will not conflict with; or result in. the
breach of any of the terms or provisions of, of constitute (or with the passage of time or the giving of
notico or both might not.constitutc) a defsult undet or result in the creation of any lien or other
encumbrance upon any of the Assets by reason of or pursuant to any term or provision of Seller's
Certificate of Incorporation, By-laws or any Contract. No consent, approval, authorization, filing,
registration ¢r ‘qualification with any federal, state or local authority, or any other person or entity, is
required for the execution, delivery or performance of the Transaction Agreements by Seller, or in
connection with the consummation of the transactions contemplated thereby, except such consents,

approvals, authorizations, filings, registrations or qualifications, the failure of which to olain or make

would niot have a material adverse effest on the Business.

()  Commigsion. Seller is not obligated to pay any revenue share to location
owners for transactions from the Assets that occur subsequent to the transition date. Purchaser will, in
compliance. with the customer contracts herein being conveyed, bs eolely responsible for sositractual
revenus share payments to location owners for all transactions that occar subsequent to the transition date,
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(8) rganization and Standing of Purchaser. Purchaser Is 2 corporation duly
organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation
and Is qualified to do business as a foreign corporation id i§ in good standing in such states where the
fuilure to be s0 qualified and in good stinding would affect the ability of Purchaser to enter irito the
Transaction Agreements and consummsté tho transactions contemplated thereby, Purchaser has the

- GEQH"%TQVSINGH&SEJB-L

, ’ (®)  Corporate Authorization. Each of the Transaction Agréements has been
duly: authorized, exccuted and delivered by Purchaser and is a legal, valid and binding obligation of
Purchaser, enforceable in accordance with its respective terms, except as may be limited by applicable
bankruptcy, insolvency, reorganization, moratorium or other-similar laws affecting the rights of ereditors
generally or by general equitable principles. .

, (¢)  Commission. Purchaser has not made any agreement with any Broker,
Owner of the Seller, Finder or Anyone nor has taken any action which may cause anyone to becomie
entitled to a commission as a result of the sale contemplated by this Agreemient,

(d)  ATM Equipment Deficiencles. Purchaser and Seller mutually agree that
ATM cquipment currently in place for the eleven (11) locations in Exhibit 1(c) known as “Group 2
locations™ will soon require new replacement ATM equipment devices,. Purchaser acknowledges. that
Purchaser will need replace the equipment: s Group 2 locations at P 5t and exp

ntin the

US4 18]

7. Aceags, Information and Documents.

Pending the Closing, Seller will give Purchaser and Purchasci’s counsel, accountants and
other representatives full access, at redsonable times dnd \ipon prior réquest, to afl Seller's properties,
books, contracts, agreements and records relating to the twenty four (24) ATM units and the-Assets and
will fumnish to Purchaser all such documetits and copies of documents (certified by an officer of Seller if
requested) and all information with respect to the Business and the Assets as Purchasér may reasonably.
request. Pending the Closing, Seller shall also pérmit Purchaser at reasonable times and upon prior request
to interview the persomnel of Seller with knowledge of the Business and the Assets. ’

8. Conduet of Buginess Pendin 18 Q-flos_ir_ng,

Pending the Closing, Seller wili continue to operate the Business in the ordinary
course of business as usual,

9. Seller's Compliance with Law.

Pending the Closing, Seller will duly comply in all material respects with all applicable
laws for the transactions conternplated in this Agreement to be valid and such other laws as might, on the
failure of compliance therewith, impose any liability on Purchaser for debts or obligations of Seller.

10  Taxes. )

All sales or use taxes or any other transfer taxes applicable to the sale of the Assets wiil
bo paid by Seller. :

LIRS

JARLCN
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The obligations of Purchaser under this Agreement are subject to the fulfillment, prior to
or an the Closing Date, of the following conditions (any of which may be waived by Purchaser):

(a) The representations and warraniies contained in Section 5 shall be true
and correct as of the Closing Date in all material respects; and

The obligations of Seller under this Agreement are subjest to the fulfillment, prior to or
on the Cloing Date, of the following conditions (any one of which msy be waived by Seller):

(a) The representations and warranties contained In Section 6 shall be true
and oorreot at and as of the Closing Date in all material respects; and

(®).  Pirchaser stiall have exccuted all instraments, performed all agrecments
and complied with all conditions required by this Agreement to be executed, performed or complisd with
by it prior to or at the Closing Date.

(a) After the Closing Dane, Seller shall execute and deliver such further
instruments of conveyance and transfer and take such other actions as Purchasér may reasonnbly request,
at each party’s respective cost, to convey and transfer effectively to Purchaser the Assets in accordance
with the intent of the parties and the terms of this Agreement.

(b) After the Closing Date fer a pericd of one year, (i) Seller will make
available to Purchaser; its counsel, accountants, and other feprosentatives of Purchaser reasonable access at
a mutually convenient time to Seller's accountmg, tax and other records for any, reasonable purpose
relating to the twenty. four (24) ATM units, and (i) Purchaser will make available to Seller, its
counsel, accountants, and other representatives of Seller reasonable access at a mutually convenient ime to

-Purchaser’s accounting, tax and other records for any feasonable purpose relatmg to Seller’s businesses
Assets acquired.

(€) Seller Noncompetition. From tleIosnga:heandtotheeudofﬂxe 3% year
following the Closing Date, Seller will not, and will cause its officers, shareholders and its key
employees not to, directly or mdmectly, unless acting in accordance with Purchaset's writtén consent,
own, manage, Operate, Or participate in the ownéiship, management, operation of ATM units of
equipment at the current business addresses where the twenty two (22) ATM machines are
being purchased by Purchaser, unless Seller, any of its owners, principals or officers accept employment
with Purchaser whereby such employment is conditional upon acceptance of non-competition covenant
then such non-competition covenant executed pursuant to sich employment agreement shall becothe the
pzevmling covenant. , Sellér acknowledges that the provisions of this Section are reasonable and
necessary to pmtect the interests of Purchaser, that any violation of this Section will result in an
meparable injury to Purchaser and that damages at law would not be ressonable or adequate
compensation to Purchaser for violation of this Section and that, in addition to sny other available

remedxes, Purchaser shall be entitled to have the provisions of this Section specifically enforced by
prelimingry and perinanent injunctive relief without the necessity of proving actual dameges or posting. a

]
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bond or other security and to an equitable accounting of all earnings, profits and other benefits arising
out of any violation of this Section. In the event that the provisions of this Section shall ever be deemed
to axceed the time, geographic, product or other limitations permittsd by applicable law, then the
provisions shall be deemed reformed to the maximum extent permitted by applicable law.

4.  Indefmification.
(a) Seller will indemnify, defend and hold harmiess Purchaser from and

against any damage, deficiency or loss resultmg from any actions, judgments, costs and expenses
(including reasonable attorneys' fees and expenses.in enforcing this Section 14(a), de

action, or oihermse) suffered or incurred by Purchaser and resulting from or ut
misrepresentation, breach of warranty, ér nonfulfiliment of any representation, covenant 61 obhgatlon
(including without limitation, the indémnification obligations of Seller hereunder) of Seller contained in
any of the Transaction Agreements., and (ii) any liability or obligation of any naturé of Seller, whether
due or to become due, absolute; conhngent or otherwxse, known or unknowh to Scller, mcluding
linbilities for taxes (or any intérest or penaities relating thereto), except those liabilities specifically
assumed by Purchaser pursuaat to the Transaction Agreements,

* (b}  Purchaser will mdemmfy defend and hold harmless Sefler against any
damage, deficiency or loss ‘resiilting from any ections, judgments, costs and expenses (including
reasonsble -attorneys' fees and expenses in enforcing this Section- l4(b), defendmg any claiing or actions,
or othemsa) suffered or insuned by Seller and multing from or arising out of any (i) misrepresentsation,
breach of warranty, .or nonfulfillment of any representation, covenant or obligation (including without
himitation, the indemmification obligations of Purchaser hereunder) of Purchasger contained in any of the
Transaction Agreements and (ii) any failure by Pumhaser to discharge and perform any. of the liabilities
mclﬁcally assumed by it pursuant to the Transaction Agreements

{c) ‘Promptly after receipt by Purchaser or Seller, as the case may be, of
notice of (i) any claim, o (i) the commencement of any suit, action, investigation or proceeding, Purchaser
or- Sefler, as the case may be. (the "Indémnified Palty"), will, if a claim with respect thereto is to be made
against Seller or Purchaser, as the case may be, due to its obhgat:on 1] provnde indemnification hereunder
{the “Indemnifying Party”), give the Indemnifying Party written notice of such claim or the
commencement of such suit, action, Investigation or proceeding but the failure to provide such notice
shall not relieve the Indemnifying Party of any of its obligations hereunder, except to the extent that
the Indemnifying Party Is materfally prejudiced by such faflure. Promptly after recelving such notice, the
indemnifying Party will defend, contest or otherwise protect against any such suit, action; investigation,
elaim or proceeding at its cost and eéxpense. The Indemnified Party shall have the right to participate In
any such defense, contest or other action at its own cost and expense so long as the Indemnlfylng
Party has assumed and continued the defenise thereof. The Indemnlfying Party shall have the right to
control the defense of any such proceeding unless it Is relleved of its lability hefeunder with respect to
such defense by the Indemnified Party. The Indemnified Party retains the right to relleve the
indemnifying Party of its obligation hereunder for ‘indemnification In respect of any sult, action,
Investigation, claim or proceeding at any time, including upon notification of the Indemnifying Party's

intent to settle, but in no event shall the indemnified Party be responsible for any costs, expenses or
liabilities Incurred by the Indemnifying Party. The Indemnifying Party shall have the right; at its option,
unless so relleved, to compromisé or defend, at its own expense by its own counsel, any such matter
Involving the asserted llability of the Indemnified Party. In the event that the Indemnlfying Party shall
undertake to compromise or defend any such asserted liabllity, it shall promptly notify the Indemniﬂed
Party of Its intention to do so. The Indemnified Party shall, at the cast and expense of the Indemmfying
Party for indemnified Party's out-of-pocket expenses, cooperate fully with the Indemnifying Party and Its
counsel in the compromise of, or defense against, any such asserted liabllity. In the event the
Indemnifying Party falls after notification by the Indemnified Party to timely defend; contest, or otherwise
protect against the same, the Indemnified Party may undertake the same and make any compromise or
7
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settlement thereof and, subject to subsection (d) below, recover the entlre costs thareof from the
indemnifying Party, Including reasonable attorneys’ fees, disbursements and all amounts pald ‘as a result
of such sult, action, Investigation, clalm or proceeding or the compromise of settlerent thereof,

(d) Sellér and Purchaser shall have nio obiigation t indemnify the other party, as the case
may be, upon any breach by Seller or Purchaser of any. representation or warranty as to which Seller or
Purchaser, as the case may be, has not received notice.of a claim for indemnification within one year
after the Closing Date. Seller and Purcliaser shall have nio indemnification obligation to the other party
for breaches of the representations and warranties of Seller or Purchaser, as the case maybe unless and
until the totil amount of all damages; deficiencies and losses from breaches of representations,

covenants and agreements shall exceed Ten Thousand Dollars ($10,000), and then only to' thc ‘extet of the
amount of such excess, The aggregate indemnification lisbility of Seller for misreprésentations énd
breaches ofwamnty shall fiot exceed the Puirchase Price. Except as set forth in Section 13(c) hereof,
each of the party’s indemnification obligations under this Article 14 shall be the other party’s: solo and
exclusive remedy with respect to any claim for damages, deficiencies or losses anmngfmn any breach
of the Transaction Agreements. )

Is.  Bxpenses.

Subject to Section K hereof, Seller and Purchaser will each pay the costs and expenses
{moluding attorneys' feeg) incurred with respect to their own respective preparation, execution

and delivery of the Transaction Agreements, the Closing of the transactions contemplated thereby and the
complstion of any related transactions.

All statements contained in any certificate; schedule, or other instrament conveyed by or
on behalf of Seller by Seller's directors, officers, or controller pursuant to this Agreement or in

conpection with the transactions conteraplated hereby shall be deemed representations and warranties by
Seller hereundsr. Except as otherwise set forth herein, all representations, warranties, covenants and
agreements made by Sclleror?uuhasershall survive the Closing hereimder for & pericd of ane year.

17.

Thiz Agreement will be govemed by the laws of the State of South Carolina, without
regard to conflict of laws rules, and will bind and inure to the benefit of the successors and assigns of
Seller and Purchaser. No party to this Agreement may assign all or any portion of the Agreement to
any other person or entity without the prior written consent of the other parties hereto,

18. Noticep.
All notices and other communications hemmdar shall be in writing and shall be  deemed

. to have been duly made if delivered in person, deposited with & same dsy or gvernight courier, or mailed,

LS. first class or registered mail, postage prepaid,

a.) H1io Seller, to:
Water Flow Business Brokers LLC
1201 Main Stréet, Suite 1930
Columbia, SC 29201
Attention; Ryan Cannon
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b.) if to Purchases, to:
Southeast Payphone Group, Inc
2309 Acie Avenue
Conway, SC 29528
Aftention: Larry Scott

or to such other address as to which notice iz duly given.
9.  Headings.

The' amcle and section headings contained in this Agreement are inserted for convenience
only and shall not affect in any way the meaning or interpretation of the Agrecment.

20.  Batire Agreciment.
This Agreement, and the Exhibits attached hereto which are incorporated ard imade a part
hereof; represcnts the entire undeistanding of the parties with reéspéct to the subject matter hereof, and

supersedes all other agreements, whether oral or in writing, and any other documents. ‘This Agreement

may not be modified except pursuant to a writing signed by the duly authorized representatives of the
parties hereto,

IN WITNESS WHEREOF, the partics have duly exscuted this Agreement as of the date first written above,

PURCHASER - Southeast Payphone Group, LLC

By:._ — - A
Name; (-@7 Y
Title: e féf

SELLER - Water Flow Business Brokers LLC

Bym%aL_ﬁég(

\lﬁ" w

Title: OWM»' / f'w'(frf
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Other Assets
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Contrasts
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10

21



vy

L e AL

07 ~@F14 ATIVOINGNLOZIZ 1o

it

jecvav oo iy

;

Teminal Activity Summary

From OUNAIE to 12312048

Yeraloal 1D Tltq!ll!li Eame

~‘aurr-\u\;‘£3-

‘nmv IOM_ qa 1
‘SHERATON COLUMBIA
mom HEADZEY

L'g”c! ﬂoﬁpd Dhy{mnﬁbﬂ.‘rno Ace, Wos L - Revarssd TYransfom - ae
aito d : X _ .

War uoavz:m
Mai 7200'7.58AM

228092404 L 0Z#3SVYO - SYITd' NOWWO T AHEOH~WdS1+2-11 09G4

Mar 6208 40P

22




=T

| o g exf OO

RONIGALLY-R

$ 55,000
340,000

$95.000

Equipment

Tetal

RRY.-.COMMOQN.PLEAS.- CASE#2017CP2608242

ML

14

23



Waxer Flow Busmess Brokers LLC, a South Carolma limited Hability company with a
prinicipal place of busiiiess at 1201 Main. Street, Suite 1980,  Columbia, SC 29201 (“Seller”), for
good and valuable consideration, the receipt of which is hereby acknowledged, by these
presents, does hereby grant, bargain, sell, assign, alien, remise, release, convey, transfer,
déeliver and ¢onfirm to Southeast Payphone Group, Inc., a South Carolina corporstion with a
principal place of business at 2309 Acie Avenue, Conway, Séuth Carolina 29527 (“Purchsiser’),
all right, title and interest of Seller to the assets identified as the “Assets” in that certain Asset
Purchase Agreement dsbed March 17 2016 by and between Seller nnd Purchaser (the

"PITCHHSE ApTeerient ), ratReung 3 Al T :
pertaining to or used mmanly in eonnecuon with the Seller s Busmess (the “M

ThisBlllofSaleshallbebmdmguponSellerandinmtothebeneﬁtomeehaserand its
successors and assigns. Nothing contained herein, express or implied, is intended to confer on

anypcxsmmenﬁtya&mthm&epuhesherﬁomthsmsumessommdmgns,myngbﬁs.
remedies, obligations or Habilities under or by reason of this Biil ofSale.

This Bill of Sale shall be governsd by and construed in accordance with the laws of the
State of Georgla.

IN WITNESS WHEREOF, Seller has executed this Biil of Sale, mtendmg to be legally
bound hereby.
SELLER:
Water Flow Business Brokers LL.C
By: 9/ Jé(«w—/ (SEAL)
Nems: R’YM C Gowr
Title: _ &W’?*@’ / /N afal/-

ACCEPTED AND AGREED:
PURCHASER:

sg;'t:bfm e (SEAL)
Name: z;/;r;, P’y an

Title: /%'«/V“'

Date:__ $ 52/0& , BT

13
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON
: ) PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
)
SOUTHEAST PAYPHONE GROUP ) DOCKET NO. 2017-CP-26-08242
INC., a South Carolina Corporation, )
PLAINTIFF, )
)
Vvs. ) ANSWER AND COUNTERCLAIM
)
WATER FLOW BUSINESS BROKERS, )
LLC, a South Carolina Limited Liability )
Company, and RYAN CANNON, )
DEFENDANTS. )

The Defendants, without waiving their rights to challenge venue and the Defendant

Ryan Cannon as a party to this action, would respectfully state and allege as follows:

1. That the Defendants do not have sufficient knowledge to admit or deny these
allegations and demands strict proof thereof.

2. That the Defendants admit the allegations in Paragraphs 2 and 3.

3. That the Defendants deny the allegation in Paragraph 4 and that pursuant to
Section 15-7-30, subsection (E)(1), of the South Carolina Code of Laws, 1976 as
Amended, Waterflow Business Brokers, LLC, a South Carolina Limited Liability
Company, whose principal plage of business is located in Richland County.

4. That pursuant to Section 15-7-30, subsection (C)(1), of the South Carolina Code

of Laws, 1976 as Amended, the Defendant Ryan Cannon, is a citizen of the

Page 1 of 8
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County of Richland, state of South Carolina, and therefore is entitled to be sued

in the County where he resides.

5. That the Defendant admits the allegations of Paragraph 5.

6. That the Defendants deny the allegations of Paragraph 6 and demands strict proof

thereof.

7. That based upon information and belief the Defendants admit the allegations of

Paragraph 7.

8. That the Defendant’s admit the allegations of Paragraph 8 and 9.

9. That as to the allegations set forth in Paragraph 10 the Defendant Water Flow

10.

executed an Asset Purchase Agreement dated March 17, 2016 by and through its
duly authorized representative Ryan Cannon. That as to the Defendant Ryan
Cannon, he denies that he executed the above-referenced Asset Purchase
Agreement in his individual capacity or any other capacity other than in a
representative capacity for the Defendant Water Flow.

That as to the allegations in Paragraph 11 the Defendant Ryan Cannon denies so
much of these allegations which implied that Cannon in his individual capacity
promised that he was the lawful, legitimate owner of certain assets, including
without limitation: (a) equipment such as ATMs, and (b) contracts with vendor
locations whereby Water Flow had exclusive rights to provide and service ATMs

throughout South Carolina. As to the Defendant Water Flow, it admits that it

Page 2 of 8
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11.

12.

13.

14.

entered into a contract with the Plaintiff by and through its duly authorized
representative, the Defendant Ryan Cannon, and warranted it and promised that
it owned certain assets: (a) equipment such as ATMs, and (b) contracts with
vendor locations whereby Water Flow had exclusive rights to provide and service
ATMs throughout South Carolina.

That the Defendant Water Flow denies so much of Paragraph 12 which asserts
that the Plaintiff paid ($95,000.00) to the Defendant Water Flow in exchange for
transferring assets to the Plaintiff.

That the Defendant Water Flow denies so much of the allegations of Paragraph
13 which asserts that the Plaintiff first learned that the Defendant Water Flow did
not have “good and marketable” title to the assets conveyed to the Plaintiff.
That as to the allegations set forth in Paragraph 14 the Defendant Water Flow
asserts that before executing the above-referenced Assets Purchase Agreement it
informed the Plaintiff as to those assets it owned and those it did not own and
provided the Plaintiff with documentation to that effect. In addition, the
Defendant Water Flow provided the Plaintiff with accurate documentation as to
those locations under which the Defendant had exclusive location contracts with
merchants.

That the Defendants deny the allegations set forth in Paragraph 15, 16, 17 and

18.

Page 3 of 8

27

2¥28092d0.102#3SVD - S¥YI1d NOWINOD - AMHOH - WV 8€:6 21 Uer 810¢ - d37id AT1VOINOY10313



15.

16.

17.

18.

19.

20.

21.

22.

That the Defendants admit the allegations set forth in Paragraph 20.

That the Defendants deny the allegations set forth in Paragraph 21 and 22 and its
subparts.

That the Defendants deny the allegations set forth in Paragraph 23 and 24,

That the Defendant Water Flow admits the allegations set forth in Paragraph 26
but denies that Plaintiff paid the Defendant the full amount of the contract.

That the Defendant Water Flow denies the allegations set forth in Paragraphs 27,
28,29, 31, 32, 33 and 34.

That the Defendant Cannon denies that he made misrepresentation of fact to the
Plaintiff as set forth in Paragraph 35.

That the Defendant Cannon denies the allegations set forth in Paragraph 36 and
demands strict proof thereof.

That as to the allegations as set forth in Paragraph 37, while the Defendant
Cannon admits he is an authorized agent for the Defendant Water Flow and that
as such his actions on behalf of the Defendant Water Flow are imputed to the
Defendant Water Flow, he denies that in connection with his dealings with the
Plaintiff on behalf of the Defendant Water Flow, he denies that he made
fraudulent or intentional misrepresentations that should be imputed to the

Defendant Water Flow.

Page 4 of 8
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23. That the Defendant Cannon denies the allegations set forth in Paragraph 38 and

39.

COUNTER CLAIM I

The Defendant Water Flow hereby asserts the following Counter Claim against the
Plaintiff.

24. That with regard to the above-referenced Asset Purchase Agreement the Plaintiff
failed to pay the Defendant the total amount of $95,000.00 in consideration for
the Defendant Water Flow selling certain assets to the Plaintiff.

25. That the Plaintiff paid to the Defendant Water Flow the sum of $75,000.00 in
violation of the Asset Purchase Agreement which required the Plaintiff to pay the
Defendant Water Flow the sum of $95,000.00.

26. That the Plaintiff’s failure to pay the agreed amount set forth in the Asset
Purchase Agreement amounts to a breach of contract.

27. That as a result of the Plaintiff’s breach of the Asset Purchase Agreement the
Defendant Water Flow has been damaged in an amount to be proven at trial, but

believed to be at least $20,000.00.

Page 5 of 8
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COUNTER CLAIM I

The Defendant Water Flow incorporates by reference the allegations contained in

Paragraphs 24-27.

28. After the Plaintiff purchased certain assets from the Defendant Water Flow the
Plaintiff and the Defendant Ryan Cannon entered into an Empléyment
Agreement on or about the 17" day of March, 2016, wherein the Plaintiff hired
the Defendant Ryan Cannon as an employee of the Plaintiff.

29.That Section 3(b) of the Employment Agreement between the Plaintiff and the
Defendant Ryan Cannon provided that during the first sixteen (16) weeks of the
Defendant Ryan Cannon’s employment with the Plaintiff, the Defendant Ryan
Cannon was entitled tb receive a weekly draw in the amount of four hundred
dollars ($400.00) per week.

30.That the Defendant Ryan Cannon only received eleven (11) weeks of
compensation from the Plaintiff pursuant to the above-referenced Employment
Agreement.

31.That the Plaintiff hés refused to pay the Defendant Ryan Cannon the additional

five (5) weeks to which he is entitled pursuant to the above-referenced

Page 6 of 8
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Employment Agreement and has therefore violated and breached the terms of the
above-referenced Employment Agreement.
32.That the Defendant Ryan Cannon has been damaged as a direct and proximate

result of the Plaintiff’s breach of contract.

WHEREFORE, based on the foregoing, the Defendants Water Flow and Ryan
Cannon respectfully request that this Court:
a) Inquire into this matter and dismiss the complaint herein;
b) Enter judgment on behalf of the Defendants on their counterclaims
against the Plaintiff;
¢) Award the Defendants their damages, legal fees and cost arising out of
this matter; and
d) Award the Defendants such other and further relief as this Court deems

just and proper.
JURY TRIAL DEMAND

The Defendants hereby request a trial by jury on its counterclaims.

[SIGNATURE PAGE TO FOLLOW]

Page 7 of 8
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Dated: January 12,2018
Camden, South Carolina

Respectfully submitted by:

s/ Dennis N. Cannon, Jr.

Attorney for the Plaintiff

S.C. Bar #001106

512 Rutledge Street

Post Office Box 532

Camden, South Carolina 29021-0532
Phone: (803) 432-4402

Email: dncannon@bellsouth.net

Page 8 of 8
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY FIFTEENTH JUDICIAL CIRCUIT
SOUTHEAST PAYPHONE GROUP, INC,, a 2017-CP-26-08242
South Carolina corporation,
Plaintiff,
PLAINTIFF’S REPLY TO
V. COUNTERCLAIM
[Jury Trial Demanded]

WATER FLOW BUSINESS BROKERS,
LLC, a South Carolina limited liability
Company, and RYAN CANNON,

Defendants.

Plaintift/Counterclaim Defendant Southeast Payphone Group, Inc. (“SEPG”), responding
to the allegations of the Counterclaim filed by Defendants/Counterclaim Plaintiffs Water Flow
Business Brokers, LL.C and Ryan Cannon, assert the following defenses and answer the allegations
of the numbered paragraphs as follows:

FIRST DEFENSE

Dismiss Defendants’ Counterclaims per Rule 12(b)(6) of the South Carolina Rules of Civil

Procedure for failure to state a claim upon which relief may be granted.
SECOND DEFENSE

Defendants’ counterclaims are barred due to Defendants’ prior material breach of the
agreement at issue, the Asset Purchase Agreement, and the Employment Agreement, which
excused Plaintiff’s further performance.

THIRD DEFENSE

Defendants’ counterclaims are barred by the doctrines of estoppel, laches, and waiver. The

preceding doctrines bar Defendants’ recovery due to, among other things: violations of the

covenants of the Asset Purchase Agreement; Defendant Cannon’s failure to honor his contractual
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obligations; Defendants’ fraud in the inducement of the parties’ contracts; and Defendants’ willful
conduct in violation of the parties’ agreements.
FOURTH DEFENSE
Defendants’ counterclaims are barred due to Defendants’ breach of conditions precedent
to Plaintiff’s contractual obligations.
FIFTH DEFENSE
Defendants Counterclaims are barred by the doctrine of in pari delicto.
SIXTH DEFENSE
Defendants’ Counterclaims are barred due to their respective failure to mitigate their

damages.

By way of an additional defense, SEPG responds to the numbered paragraphs of the
Counterclaim as follows and incorporates the preceding defenses as if fully set forth herein:

1. Plaintiff payed Defendant(s) all that was owed under the terms of the Asset
Purchase Agreement. Indeed, Defendants received more than they were entitled to receive given
their prior material breach of the terms of the Asset Purchase Agreement. Except as expressly
admitted herein, the allegations of paragraph 24 are denied.

2. It is admitted that Plaintiff paid Defendant $75,000.00. Except as expressly
admitted herein, the allegations of paragraph 25 are denied.

| 3. Denied.

4, Denied.

34

2¥28092d0.L0Z#IASYO - SYITd NOWWOD - AHHOH - WV 1:0L 2 Uer 8102 - d311d ATTvOINOYLO33



5. The Employment Agreement is a writing and, as such, speaks for itself. To the
extent the allegations of paragraph 28 contradict or differ form the written document, the
allegations are denied.

6. The Employment Agreement is a writing and, as such, speaks for itself. To the
extent the allegations of paragraph 29 contradict or differ from the written document, the
allegations are denied.

7. Denied that Plaintiff first breached any terms or conditions of the Employment
Agreement. Except as expressly stated herein, the allegations of paragraph 30 are denied.

8. Plaintiff denies owing Defendant Ryan Cannon any payments, including those
made to Cannon. Except as expressly stated herein, the allegations of paragraph 31 are denied.

9. The allegations of paragraph 32 are denied.

PRAYER FOR RELIEF

WHEREFORE Plaintiff Southeast Payphone Group, Inc., prays for the following:

1. Hold Plaintiff have and recover all damages prayed for in Plaintiff’s Complaint;
2. Dismiss Defendants’ counterclaims;

3. Hold Defendants have and recover nothing from Plaintiff;

4. Tax all costs of this action against Defendants;

5. Any and all other relief the Court deems just and equitable; and

6. A trial by jury on all issues so triable per Rule 38 of the South Carolina Rules of

Civil Procedure.
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This the 24® day of January, 2018.

BRAY & LONG, PLLC

/s/ Jeffrey A. Long

Jeffrey A. Long

S.C. Bar No. 71073

2820 Selwyn Ave., Ste. 400
Charlotte, NC 28209

(704) 523-7777 Telephone
(704) 523-7780 Facsimile
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Reply has this date been served on Defendants’ counsel
of record by depositing a copy of same with the United States Postal Service, sufficient postage
prepaid and addressed as follows:

Dennis N. Cannon, Jr.
Post Office Box 532
Camden, South Carolina 29021-0532

This the 24 day of January, 2018.

BRAY & LONG, PLLC

/s/ Jeffrey A. Long

Jeffrey A. Long

S.C. Bar No. 71073

2820 Selwyn Ave., Ste. 400
Charlotte, NC 28209

(704) 523-7777 Telephone
(704) 523-7780 Facsimile
Attorney for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON
) PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
)
SOUTHEAST PAYPHONE GROUP ) DOCKET NO. 2018-CP-40-01434
INC., a South Carolina Corporation, )
PLAINTIFF, )
Vvs. ) NOTICE OF MOTION AND MOTION
) TO DISMISS
WATER FLOW BUSINESS BROKERS, )
LLC, a South Carolina Limited Liability )
Company, and RYAN CANNON, )
DEFENDANTS. )

Now comes the Defendant, Ryan Cannon, by and through the undersigned
counsel, and moves for an Order from this Honorable Court dismissing the
Defendant, Ryan Cannon, from this action. The grounds for the Motion are as
follows:

At all times mentioned in the complaint the Defendant Ryan Cannon was
operating in his representative capacity as an officer and agent for the Defendant
Water Flow. With respect to the Asset Purchase Agreement referenced in the
Plaintiff’s Complaint, the Defendant Ryan Cannon signed the agreement in his
representative capacity as an officer and an agent for the Defendant, Water Flow, as
is clearly reflected in the Asset Purchase Agreement which is attached as an exhibit
to the Plaintiff’s Complaint and rharked as Exhibit I.

WHEREFORE, based upon the foregoing, the Defendant Ryan Cannon
prays that he be dismissed from this action for the reasons set forth herein above.

[SIGNATURE PAGE TO FOLLOW]
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Dated: January 12, 2018
Camden, South Carolina

Respectfully submitted by:

s/ Dennis N. Cannon, Jr.

Attorney for the Plaintiff

S.C. Bar #001106

512 Rutledge Street

Post Office Box 532

Camden, South Carolina 29021-0532
Phone: (803) 432-4402

Email: dncannon@bellsouth.net
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

IN THE CIRCUIT COURT
2018-CP-40-01434

SOUTHEAST PAYPHONE GROUP, INC.,
PLAINTIFF, MOTION HEARING
vs. TRANSCRIPT OF RECORD

WATER FLOW BUSINESS
BROKERS, LLC.,

DEFENDANT .

N e e e N e e e e e e e et e

Wednesday, April 11, 2018
Columbia, South Carolina

BEF ORE:

The Honorable L. Casey Manning

APPEARANCES:

Jeffrey A. Long, Esquire
Attorney for Plaintiff

Dennis N. Cannon, Jr., Esquire
Attorney for Defendant

Maria Dempsey, RPR

Official Court Reporter
Richland County Circuit Cour
Fifth Judicial Circuit
Columbia, South Carolina
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 3

THE COURT: Southeast Payphone Group, Water Flow
Business Brokers?

MR. CANNON: That's correct, Your Honor.

THE COURT: 1It's your motion?

MR. CANNON: It's my motion, Your Honor.

THE COURT: Go ahead.

MR. CANNON: May it please the Court. Your Honor, this
matter involves a contract dispute between the parties named
in the complaint before you. We have brought this action,
it involves an ATM situation where one party has bought out
the interest of another party. The relationship soured,
Your Honor, and they have -- the plaintiff brought an action
for breach of contract, as well as some others. They named
Water Flow, and they've named the defendant Ryan Cannon. We
bring this motion because it is our position that the action
should sound against Water Flow only. Mr. Cannon is the
principal of Water Flow, and any and all actions that he
undertook were in capacity as an agent of the Water Flow.

THE COURT: He's been sued individually?

MR. CANNON: Yes, sir, individually.

THE COURT: And you ask that it be dismissed as an
individual, and proceed against the company?

MR. CANNON: Absolutely.

THE COURT: Okay. Go ahead.

MR. CANNON: The contract itself was signed by
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 4

Mr. Cannon.

THE COURT: It was some action against you?

MR. CANNON: Yes, sir. And in addition, Your Honor, I
would draw your attention to Paragraph 37 of the third cause
of action of the plaintiff's complaint, we in agreement
filed with the action of Cannon are imputed to Water Flow
under the doctrine of respondeat superior, serving the
agreement wholeheartedly. The proper party is Water Flow,
by Mr. Cannon.

THE COURT: Okay. Yes, sir.

MR. LONG: Good morning, Your Honor. Jeff Long of Bray
& Long in Charlotte.here on behalf of Southeast Payphone.
Your Honor, you're familiar with the standard at this point
in time, at this procedural posture. All the allegations of
the complaint are to be accepted as true. All reasonable
inferences to be drawn in favor of the nonmovant, the
plaintiff, and if I understand Mr. Cannon's argument, it is
that Ryan Cannon, the individual defendant cannot be
responsible for his own torts. Anything he does as an agent
of the —

THE COURT: I don't think he said that, but that's your
argument.

MR. LONG: Right.

THE COURT: He said he shouldn't be sued as an

individual, but the company should be sued, but go ahead.
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 5

MR. LONG: Your Honor, our contention is, and the only
allegations against Mr. Cannon is that he committed a fraud.
And if you look at the third cause of action in the
complaint, we have stated that Mr. Cannon individually, and
on behalf of Water Flow made specific misrepresentations of
material fact. We've laid out --

THE COURT: Well, did he do it as an individual or did
he do it as an agent?

MR. LONG: Well, he can do it as both, because the
asset purchase agreement attached to the complaiﬁt and
incorporated in the complaint identifies Mr. Cannon not as
simply officer or directer, he identified himself as the
owner. Your Honor, accepting that fact, that representation
by Mr. Cannon as true, that he is the owner of Water Flow
Business Brokers, he is better suited than anyone to know
exactly what it is Water Flow can sell and assign.

The allegations of the complaint contend that what
Mr. Cannon and Water Flow represented was to be sold, ATM
machines and contracts for the placement of those ATM
machines could not be transferred by terms of the asset
purchase agreement. They are incumbered. In fact, we've
alleged they may have been owned by somebody else.

"THE COURT: Why do you want to sue them as an
individual instead of a company? I would assume, I don't

know, I'm assuming there's some insurance coverage
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 6

somewhere?

MR. CANNON: No.

THE COURT: All right. Go ahead.

MR. LONG: Your Honor, we are suing Mr. Cannon
individually because he committed a tort, and under South
Carolina law, an individual that commits a tort may be held
personally responsible for that tort, and I would direct you
to the case BPS, Inc. versus Worthy. I have a copy that I
can hand up. May I approach, Your Honor?

THE COURT: Yes, sir.

MR. LONG: And specifically on Page 5 of this opinion,
South Carolina Court of Appeals noted, and I quote, nothing
in the law shields Worthy —-

THE COURT: And that was written by Ralph King Anderson
of Florence, and I know him very well, but continue anyway.
MR. LONG: Nothing in the law shields Worthy from

direct liability in tort for his own actions.

THE COURT: Well, how is this case factually similar to
the case that's before me today? Connect the dots for me.

MR. LONG: Mr. Worthy executed a purchase and sale
agreement on behalf of his company. BPS determined that
there was fraud and unfair trade practices associated with
that propeosed transaction. So the purchaser, BPS, sued
Mr. Worthy, who was an officer of the defendant seller.

So I think that we have clear case law here in South
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 7

Carolina that indicates an individual, whether it be an
officer or director of a company who participates in a fraud
may be held individually liable for that role.

THE COURT: This is a matter of appeal to the Supreme
Court or to the State Court of Appeals?

MR. LONG: Your BHonor, I saw no further -- no further
case.

THE COURT: Do you have a Supreme Court opinion that
supports your position,.sir?

You do you have a Supreme Court opinion that
supports your position?

MR. LONG: No, I apologize.

THE COURT: You know, the Court of Appeals likes
appealing, but go ahead.

MR. LONG: Because this case was so square ——

THE COURT: You know, this is my Jjob, so don't take it
personally.

MR. LONG: I understand, I understand. But the Court
of Appeals closed, in that paragraph that I just cited, that
Worthy is personally liable for any tortious acts he
participated in or directed. We have alleged that
Mr. Cannon participated in -—

THE COURT: Is there any discovery that's been taken?
Any depositions? What sort of discovery have y'all engaged

in?
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(SOUTHEAST VS. WATER FLOW - MOTION HEARING) 8

MR. LONG: Your Honor, we served written discovery on
the defendants, but we have taken —-

THE COURT: All right. Look, I'm just here.

MR. LONG: I understand.

THE COURT: All right. Mr. Cannon, any response?

MR. CANNON: Yes, Your Honor. I still -- the words of
the allegations of the plaintiff in his own summons and
complaint, I think, are telling. Again, the actions of
Cannon are imputed to Water Flow under the doctrine of
respondeat superior. These are their own words. If it's
imputed to the Water Flow, then Water Flow is the principal
party, not the individual that asks on behalf of Water Flow.
That is the basis of our entire motion, Your Honor.

THE COURT: Okay. Anything further, gentlemen?

MR. CANNON: Nothing from us, Your Honor.

THE COURT: Where are you originally from?

MR. LONG: Your Honor, I'm from Charlotte. Went here
to the University of South Carolina for law school. I was
telling Mr. Cannon before we began, I have not been in your
courtroom in over 18 years when I served as a clerk for the
solicitor's office. 1It's good to see you again. I don't
get down to Richland County that often.

THE COURT: Yes, sir. You know, I'll give y'all a
chance. Y'all give me five or ten days. Send me a proposed

order, if you would. 1I'll take a look at it, and then the

47



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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prevailing party will get an e-File.

MR. CANNON: I'm scheduled to be out of the country.

THE COURT: I'm here to help you out, you know.

MR. CANNON: Just could you give me some time, maybe
'til the end of this month, because I'll be out for about
ten days.

THE COURT: What works for both of you. I'm not going
to put any pressure on you, you know.

MR. LONG: If he needs extra time, I have no reason
to —

THE COURT: You want 30 days?

MR. CANNON: That would be great.

THE COURT: Okay. Let's say 30 days. That's what I

mean. You tell your clients, he's out of the country, gave

'you 30 days to submit the proposed order.

MR. CANNON: Thank you, Your Honor.

MR. LONG: Thank you, Your Honor.

THE COURT: But I'll take my time, do the best I can.
MR. CANNON: Thank you.

MR. LONG: Thank you.

THE COURT: All right. Thank you.

(END OF TRANSCRIPT OF RECCRD.)

48



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

CERTIFICATE OF REPORTER

State of South Carolina )

County of Richland )

I, Maria Dempsey, Official Court Reporter for the Fifth
Judicial Circuit of the State of South Carolina, do hereby
certify that the foregoing is a true, -accurate and complete
Transcript of Record of the proceedings had and evidence
introduced in the trial of the captioned case, relative to
appeal, in the Circuit Court for Richland County, South Carolina,
on the 11lth day of April 2018.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

December 28, 2018

Maria Dempsey, RPR

Official Court Reporter
Richland County Circuit Court
Fifth Judicial Circuit
Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

L. Casey Manning, Circuit Court Judge

Case No. 2018-CP-40-01434

Southeast Payphone Group, Inc., a
South Carolina corporation, Appellant,

Water Flow Business Brokers, LLC, a
South Carolina limited liability company, Defendants,

Of Whom Ryan Cannon is the, Respondent.

CERTIFICATE OF APPELLANT

The undersigned hereby certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material.

April 3,2019 MK” }///

Jeffrey A. Lo

Charles J. Br1 mon

BRAY & LONG, PLLC

2820 Selwyn Ave., Suite 400
Charlotte, NC 28209

Phone: (704) 523-7777
Attorneys for Appellant
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