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STATEMENT OF ISSUES ON APPEAL

Did the court of appeals err in affirming the appellate panel’s finding that
Crane reached maximum medical improvement on March 31 , 2014, where
the appellate pane] erroneously relied on a medical record for an unrelated rib
injury, while later medical records and hearing tests showed continuing
hearing loss, dizziness and disability?

Did the court of appeals err in affirming the appellate panel’s finding that
Crane was not entitled to additional medical care when the physicians who
actually treated Crane recommended an auditory brainstem response test
(ABR) with follow up treatment to determine whether the hearing loss
resulted from inner ear damage or from brain injury, and whether Appellant
should undergo a cochlear implant?

" Did the court of appeals err in affirming the appellate panel’s finding that
Crane was not a credible witness where the credibility finding was arbitrary,
capricious and unsupported by substantial evidence due to the use of
unreliable “sit and squirm” jurisprudence?

Did the court of appeals err in affirming the appellate panel’s finding that
Crane sustained no permanent disability when three Pure Tone Audiograms
showed profound and severe hearing 10ss, and every doctor who evaluated
Crane for hearing loss opined it was severe and permanent?

Did the court of appeals err in holding Crane was not entitled to temporary
disability compensation after March 31 » 2014, when uncontradicted medical
evidence showed he remained disabled due to severe hearing loss and
dizziness due to his work accident?



STATEMENT OF THE CASE
This workers’ compensation appeal arises out of work-related injuries sustained by the
Petitioner, Damiy Crane, on February 19,2014. As Crane’s emplloyer, Raber’s Discount Tire Rack
(Rab-er), wés uninsured for workers’ compensation, the South Carolina Uninsured Employer’s Fuﬁd
(Fund) was added asa party.
Crane filed a Form 50 (Request for Heaﬁﬁg) on March 11, 2014. Crane alleged injuries to
Ahis “Head/brain, Ears (heaﬁﬁg) and face.” He sought medical treatment and tempdrary total
~ disability compensation. [App. p. 79]. C_ranev had recei\;ed limited evaluation and treatment for
hearing loss by an ENT specialist and a neurologist.
The Fund timely filed a Form 51 (Employer’s Answer to Request for Hearing) on March,
2014. The Fund made a general denial of all issues. [App. pp. 80-81]. |
Raber filed an untimely Form 51 (Employer’s Answer to Request for Heanng) on May 5,
2014. Raber admitted it had notice of the injury; alleged Crane was an 1ndependent contractor rather
than an employee; alleged Crane “was working on his personal vehicle at the time of the accident;’f

and denied the injury alleging ““Claimant has no objective medical evidence to support hearing loss.”

- [App. p. 82].

A hearing was held before Commissioner Susan S. Barden on June 26, 2014. Crane was the
. sole witness who testified at the heaﬁng. Commissioner Barden advised the partigs of her decision
immediately after the hearing. A preliminary Decision and Order was drafted but not signed.

On December 16, 2014, Petitioner filed a Motion to Submit Additional Evidence with a
supporting Affidavit. [App. pp. 181-6]. The .additional evidence included a report from an ENT, Dr.

Rocco Cassone, and an updated Pure Tone Audiogram with a report from the audiologist.



Commissioner Barden granted the Motion and considered the additional evidence in her Decision
and Order. [App. pp. 42-3, 57].

Commissioner Barden issued a Decision and Order on April 30, 2015. Commissioner
Barden held:

Based upon the foregoing, it is hereby: |

ORDERED, ADJUDICATED, AND DECREED £hat Employer is subject to the Act.

IT IS FURTHER ORDERED that Claimant is entitled to be reimbursed for the

Emergency Room visit on the date of the accident, the CT scans and associated visits,

the two visits with Dr. Ansley, and the February 25, 2014, and March 31, 2014, visits

to Barnwell Family Practice._

IT IS FURTHER ORDERED that Claimant is not entitled to any future medical or
psychological benefits.

IT IS FURTHER ORDERED that Claimant is not entltled to any temporary total
disability payments as a result of the incident.

IT IS FURTHER ORDERED that Claimant is not entitled to any permanent
impairment as a result of the incident as any injuries resolved or returned to baseline.

AND IT IS SO ORDERED.

- Petitioner timely ﬁléd a Form 30 (Notice of Appeal) on May 12, 2015. [App. pp. 188-9]. On
appeal to the Appellate Panel, Crane withdrew the brain injury claim. The appeal wenf fofward -on
* the claim for hearing loss, vesﬁbular problems and depression.

The Appellate Panel heard oral arguments on July 21, 2015. The Appellate Panel issued a
Decision and Order— on October 1, 2015, m which it summarily affirmed the decision of the Siﬁgle
CoMssiona. [App. pp. 60-78]. |

Petitioner timely appealed to the South Carolina Court of Appeals. The court affirmed in part
and reversed in part in an ﬁnpublished decision. Crane v. Raber’s Disc;)ﬁnt Tire Rack, Op. No.

2018-UP-85 (S.C.Ct.App. filed February 14, 2018). [App. pp. 1-3]. .



Petitioner timely filed a Petition for Rehearing on March 1, 2018. [App.‘ pp- 4-14]. The
Petition for Rehearing was denied on April 26, 2018. [App. pp. 15-6].

Petitioner timely filed his Petition for Writ of Certiorari vs'/ith this Court on May 23, 2018.
Respondents filed their Return to Petition for Writ of Certiorari on June 20, 2018. Petitioner ﬁléd
his Reply on July 2, 2018.

The Court issued the Writ on April 22, 2019.



STATEMENT OF THE FACTS

The Petitioner, Danny Crane, was employed as a mechanic for J amés Raber d/b/a Raber’s
Discount Tire Rack. Crane had worked for Raber since July 2013. .

This case arises out of a work-related accident occurring on February 19, 2014. As Crane
was working, he heard a hissing noise from an air-powered tire changer. He went to investigate.
He bent down to try to locate the ai} leak, when the high;pressure 3" diameter hose exploded near
his face. [App. p. 214, line 24-p. 217, line 15].

Security cameras recorded the incident and the immediate a;ﬂennath. [App. p. 143 (CD)].

At 5:16:30, Crane was bending over the machine looking for the leak.!

B 2014:02,19 WI@?ﬁﬁFlﬁ?Tsm@Em
i i " gﬂuﬂ.ﬁ
ary

The hose blew in the next second.

! The time stamps on the video appear to be one hour ahead.
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Crane immediately stood up and backed away from the tire changer. He bent over in pain

and put his hands over his ears.

After a few moments, Crane stood up. Crane’s supervisor (with the clipboard) came over
to help him. The supervisor put his head close to Crane’s head to try to talk to him because Crane

could not hear anything.

201420219 WEDPHI05:17:04:50RGI00CRI0E |
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Crane then pulled out his cellphone and texted his wife to “come get me.” [App. p. 251, line

22-p. 63, line 1].

After about two minutes, Crane went back to thé tire changer. He retrieved the hat which had
been knocked off his head and spent approximately eight minutes repairing the tire changer. At4:27
pm (5:27 per the time stamp on the video), he got up from behind the tire changer, walked away and
lit a cigarette. After smoking the cigarette, Cra_ne continued attempting to work until his wife arrived
to take him to the emergency room.

Crane’s wife took him to Barnwell County Hospital. He was checked in at 5:05 p.m. Under
Reason for Visit, the triage nurse wrote: “Air tank exploded at Raber tire. Not able to hear. Pain in
ﬁght ear and right side of face. Happened approx. 30 min ago. Rt [illegible] pain.” [App. p. 91].

The ER physician (Dr. Kassahun) recorded a chief complaint of “ear injury” which is “still
present.” The doctor wrote: “Patient had tire blow up while working and now has difficulty hearing
on both ears.” The patient was in “moderate” pain with “hearing loss/ringing” in both ears. [App.

p. 94]. The Clinical Impression was “Hearing Loss - acute R/L.” Crane was “advised to see ENT



on 2/20/14 and he agreed.” [App. p. 94]. The discharge diagnosis was “CONDUCTIVE HEARING
LOSS MIDDLE EAR.” [App. p. 95].

Crane saw the ENT, Dr. Ansley, on February 20, 2014. On physical exam, Dr. Ansley noted
“Bilateral tympanic membrane perforations . . . He does seem to be having difficulty hearing, He
was sent for an audiogram which showed a severe sensorineural hearing loss in bilateral ears.” [App.
p- ‘108]. On the Pure Tone Audiogram perfdrmed at Dr. Ansley’s office, the audiologist wrote
“Repeat HE in few days — possible TTS.”

Crane had the CT scan on February 25,2014. The rea;son for the exam was “Sudden hearing
loss. Patient states he had a tire changer with 150 PSI blow up in his face last weék withrlos.s of
hearing botﬁ ears.” The impression was normal, altﬁough the radiologist noted “If the patient has
sensorineural hearing loss, consider further evaluation with MRI brain and internal auditory canals.;’3
[App. pp- 97-108].

Crane also saw his family ddctor, Dr. Koukos, on February 25, 2014. On physical exam, Dr.
Koukos wrote: “Unable to hear following air line explosion. Had hearing test by ENT.(, Works n
tire shop. Unable to hear auto’s in shop. Some diziiness. Right ear clear. Right side headache.”
Dr. Koukos ordered another CT scan. [App. pp. 126-7].

On March 6, 2014, Crane returned to Dr. Ansley for repeat “evaluation of his ears. He s still

having difficulty hearing.” The Pure Tone Audiogram showed a downward shift (worsening) of

2 TTS (temporary threshold shift is a temporary shift of the auditory threshold. The damage can
become permanent (permanent threshold shift, PTS) if sufficient recovery time is not allowed for
before continued sound exposure. When the hearing loss is rooted from a traumatic occurrence, it
may be classified as noise-induced hearing loss, or NIHL. '

* Sensorineural hearing loss (SNHL) is a type of hearing loss in which the root cause lies in the
vestibulocochlear nerve (cranial nerve VIII), the inner ear, or central processing centers of the brain.
Sensorineural hearing loss can be mild, moderate, or severe, including total deafness.

-8- | -



Crane’s hearing. He was r_eferréd to MUSC for “ABR study to obtain more dbj ective measure of his
hearing.”* [App. pp. 111-2]. Crane was unable to obtain the ABR as his family medical insurancg
did not cover MUSC. [App. p. 220, lines 5-22]. He only worked two partial days after the accident,
S0 had no income. [App. p. 217, line 23-p. 218, l£ne 7.

The second CT scan (ordered by Barnwell Family Medicine) was done on March 17, 2014.
The indication was “Constant headache, hearing loss.” The impression was a “Normal unenhanced
head CT.” [App. p. 125].

On March 26, 2014, Crane lost his balance getting out of the shower. He fell onto the toilet
and cracked arib. He was seen at Barnwell County Hospital. [App. pp. 99-104, 106]. He followed
up with Barnwell F a1mly Practice for the rib injury on March 31, 2014. He was not seen by his
regular doctor, Dr. Koukos. He was seen by Dr. Mol Ky. [App. pp. 114-6].

Crane was evaluated by a neurologist, Dr. David Rogers, on May 19, 2014. On physical
examination, Dr. Rogérs repoﬁed “Patient demonstrates apparent healed 60% tear of right tympanic -
membrane. More complete approximately 80% tear intheleft tympanic membrane. Both TMs were
injected, left being affected more greatly than right.” Dr. Rogers alsoAreviewed the Pure Tone

_ Aud'iogram' results and assigned impairment ratings. He opined to “a reasonable degree of medical
_ certainty that Mr. Crane’s profound bilateral hearing ioss is permanent and cannot be restored by

natural means.” [App. pp. 134-9].

* The auditory brainstem response (ABR) is an auditory evoked potential extracted from ongoing
electrical activity in the brain and recorded via electrodes placed on the scalp. The ABR is used for
newborn hearing screening, auditory threshold estimation, intraoperative monitoring, determining
hearing loss type and degree, and auditory nerve and brainstem lesion detection.

ABR is particularly used to determine suitability and effectiveness of cochlear implants — which are
used to treat patients diagnosed with “severe or profound sensorineural hearing loss.”

-9-



The case was tried on June 26, 2014, before Commissioner Susan Barden. At fhe time of the
.trial, Crane had purchased an in-ear amplifier at Walgreens. He wore the amplifier in his left ear -
which still retains some hearing. His right ear is completely deaf. The amplifier allowed him to hear
most of the questions asked of him during the trial. [App. p. 208, lines 11-5]. However, the problem
with the amplifier is thét very loud sounds — such as the noise in a tire changiﬂg business — are so
loud they give him headaches. He cannot work with the amplifier in, but without it, he cannot hear
caré coming in or normal speaking. [App. p. 24 (Barden Ofder); P. 2I06, line 24-p. 207, line 2; p. 208
lines 11-5; p. 217, lines 23-9; p. 245, line 18-p. 248, line 20].

Several times in the hearing, Craﬁe asked the questioner to speak up or repeat a question
because he cquld not hear it. [App. p. 207, line 4; p. 213, line 11; p. 232, line 16; p. 248, line 25].
He also was asked by the Commissioner to speak up several »times because he spoke so softly thét
he could not be heard. [Apb. p. 212, lines 11-3; p. 227, lineé 5-12; p. 229, lines 10-2]. |

Comnﬁssioner Barden stopped the triél after Claimant rested without hearing any defense
witnesses. She advised the parties that Claimant had proven his case as to being an employee subject
to the Act, such that no Mer evidence on the ‘éniployment issue Wés necessary. She further
advised the attofneys that she did not consider Crane a credible witness.

After the initial proposed Order was drafted, Cléimant ﬁléd a motion to submit additional
evid_enCe. [App. pp. 181-7]. Commissioner Barden granted the Motion. The additional evidence was
considered in her rev_ised order. [App. pp. 42-3, 57].

The additional evidence was an updated Pure Tone Audiogram done on Augqst 19,2014 by
Ronald Lﬁnn, the same audiolégist who did the first two Audiograms, aloﬁg vﬁth repdrts from the
audiologist'and an ENT, Dr. Rocco D. Cassone (Dr. Ansley’s partner at Carolina Ear, Nose and-

Throat Clinic). [App. pp. 183-5].

-10-



Dr. (iassone wrote:
. Danny Crane is referred by Disability Determination services. The patienf has along

standing hearing loss following a sudden injury to his ears when a container blew up

in a work related injury. There was an extremely amount of noise and he had sudden

ringing in his ears and hearing loss. He has had previous audiometric evaluations.

He has had balance problems ever since and has significant difficulty being able to

work because of both the hearing loss and the dizziness.
Dr. Cassone’s IMPRESSION/RECOMMENDATION was: “He reads lips. He may be a candidafe
" for a cochlear implantation and this should b.e considered. He should probably have audiometric -
evaluations. He should be considered disabled because of this.” [App. p. 1 84].

The audiologist repeated the recommendation for ABR studies “as ameans of obtaining more
' objective measures of his hearing,A so as to obtain a true estimate of his hearing. Finding of the
asseesment eonducted_on August 19, 2014 suggest a right profound hearing loss, while the left ear
éuggests a profound to severe hearing loss.” [App. p 183].

Commissioner Barden issued her Decision and Order on April 30, 2015. [App. pp. 20-59].
_ She found the uni-r_lsured Employer subject to the Act. She further ordered “that Claimant is entitled
to be reimbursed for Emergency Room visit on the date of the accident, the CT scans and essociated
visits, the two visits wifh Dr. Ansley and the February 25, 2014, and March 31, 2014 visits to
Barnwell Farmly Practice.” [App. p. 59]. She demed all future medical treatment and temporary total
d1sab111ty compensatlon She spemﬁcally found “Claimant is not entltled to any permanent
impairment as a result of the incident as any m_]1_1r1_es resolved or returned to baseline.” [App. p. 59].
She denied Crane’s request to be sent for ABR testirlg.

The Appellate Panel affirmed, adopting Commissioner Barden’s Findings of Fact verbatim.

The court of appeals Affirmed in Part, Reversed in Part, and Remanded. The court reversed

the denial of temporary total disability compensation, holding Crane was entitled to TTD from

-11-



March 6, 2014 to the date hevfeac_:hed MMI. The court affirmed the Commission’s finding that Crane
reached MMI on March 31, 2104. [App. pp. 1-3].

This appeal followed.

-12-



STANDARD OF REVIEW

The Administrative Procedures Act governs appellate review of the full commission’s

decision. Lark v. Bi-Lo. Inc., 276 S.C. 130, 134, 276 S.E.2d 304, 306 (1981). Under this standard,
the appellate court can reverse or medi'fy the decision only if the claimant’s substantial rights have
been prejudiced because the decision is affected by an error of law or is clearly erroneous in view
of the feliable, probative, and substmﬁal evidence on the Whole record. S.C.Code Ann. §
1—23—380(A)(5') (Supp. 2011). f‘Substantial evidence is not amere scintilla of eﬁidence nor evidence
viewed from one side, but such evidence, when the whole record is considered, as would allow
reasonable minds to reach the conclusion the Full Commission reached.” Shealy v. Aiken Cnty., 341
S.C. 448, 455, 535 S.E.2d 438, 442 (2000).

Two principles form the lens through which the court reviews decisions of the workers’
compensation commission. First is the guiding principle‘undergirding our workers’ compensation
system that the Act is to be liberally_consﬁ'ued in favor of the clalmant. Carter v. Penney Tire &
Recapping Co., 261 S.C. 341, 349, 200 S.E.2d 64, 67 (1973). The second is the equally compelling |
evidentiary principle that an award may not fest upon surmise, conjecture, or speculation. Tiller v.
Nat'l Health Care Ctr. of Sumter, 334 S.C. 333, 339, 513 S.E.2d 843, 845 (1999) Instead, “[an
award] must be founded on evidence of sufﬁc1ent substance to afford a reasonable basis for it.”
Wynn v. People's Natural Gas Co.of S.C.,238S.C. 1,12,118 S.E.2d 812, 818 (1961).

A “credibility determination by the appellate panel, if supported by substantial evidence, is

binding on the court.” Lee v. Bondex. Inc., 406 S.C. 97, 749 S.E.2d 155 (Ct.App.2013)(emphasis
added). “[A]dministrative findings based on oral testimony are not sacrosanct, and if it appears that

credibility determinations are based on improper or irrational criteria they cannot be sustained.”

Breeden v. Weinberger, 493 F.2d 1002, 1010 (4th Cir.1974). See, also Stallcup v. Carolina Wood

-13-



Turning, Co., 7 S.E.2d 550 (N.C. 1940)(Seawell, J. dissenting)(“How far the Industrial Commission
may be indulged in refusing to believe credible testimony is still to be worked out, but its arbitrary
disregard of positive testimony and the substitution therefor of mere speculation is within the power

of review and correction by this Court.”).

-14-



ARGUMENT

1. Danny Crane has not reached MMI for his compensable hearing loss
with headaches and dizziness due to his work accident.

The Appellate Panel erred in finding Danny Crane’s injuries had resolved or returned to
baseline. In so doing, the commissioners ignored and overlooked the medical evidence, instead
relying on the single éommissioner’s arbitrary perception of Crane’s ability to testify with an
amplifier in his better ear. See Burnette v. City of Greenville, 737 S.E.2d 200, 401 S.C. 417 (Ct.
App. 2012) (finding based on commissioner’s own rﬁedical opinioh is not substantial_evide;nce and
mﬁst b_e reversed); Marbury v. Sullivan, 957 F.2d 837, 840-41 (11th Cif. 1992)(Johnson, ., -
concurring)(hearing officer “rnay-not arbitrarily substitute his own hunch or intuition for the -
.diagnoses of a medical professional.”). |

Both the court of appeals and the commission fell into a logical trap, leading them fo a false
conclusion. The court of ' appeals affirmed the appéllate panel’-s finding that Crane had reached
maximum medical improvement (MMI) on March 31, 2014, holding this finding was suppo'rted.by
‘substantial evidence. The appellate pé.nel found “Claimant‘reached-maximum medical improvement
on March 31, 2014.” [App. p. 75, Finding of Fact 39]. The date corresponds with a visit .fo_r an
unrelatéd rib injury by Dr. Mol Ky. [App. pp. 114-6]. The appellate panel seems to have concluded

—despite a éomplete lack of supporting evidence in the record itself * — that this visit was also for

hearing loss.

5 Further confirmation that Dr. Ky’s evaluation was limited to addressing rib pain is found in the
commission’s remarkable statement that “Strikingly absent are any references to hearing loss
(Claimant’s tympanic membranes are ‘clear and mobile’), memory loss, headaches, dizziness,
bleeding; or psychological difficulty.” [App. p. 67, Finding of Fact 10(b)]. Illogically, the
commission places great reliance on a medical record wholly unrelated to the compensable hearing .
loss.

-15-



The commission concl'ilded that because there was no mgntion of hearing loss or dizziness
in Dr. Ky’s report, the condition must have completely resolved. The commission employed
fallacious reasoning for Absence of evidence is not evidence of absence. .

The Appellate Panel ordered “Clairnant is entitled to receive 'rehnbursément for the medical ‘
treatment he received through (and inclﬁding) the March 31, 2014 visit, with the exception of the
March 26, 2014 Emergency Room visit for the unrelated rib injur&.” [App. p. 67, Finding of Fact
11]. Surely if the emergency room visit is unrelated, then so necessarily must the follow up visit for
“RIGHT RIB PAIN.” [App. p. 114]. A medical evaluation for an unrelated condition cannot ibe
spbstantial eviden;:e supporting a finding that the employee reached MMI with no impairment for
a compénsable injury. The absénce of evidence of continuing hearing loss in Dr. Ky’s report is not
evidence that the 'h'earing loss was absent. |

The specific flaw in the appellate pahel’s reasoning aﬁses from the commission’s faiiure to
separate genuine medical treatmént notes from bbilerplate default notations inherent in elgcu'onic
medical records. The March 26® emergency room visit and the March 3,1s£ viéit with Dr Ky had
nothing to do with hearing loss. Crane specifically went to those providers solely for 1ib pain from
a fall in the bathroom (Which he attributed to balance problems éaused by the accident). It is nbf_
possible to discern why the single commissioner developed such ahegative ﬁnpression of Craﬁe, but
the choice of March 31“ as an MMI date seems chosen to punish him for bringing a claim the single
commissioner felt was-“qliestionable.”

There is a simplé way to-determine what is boiler plate and what is new. Consider Dr.

Koukos’ report from February 25, 2014. Under History of Present Illness, the report states: “The
patient is a 37 year old male who presents with hearing loss. Additional reason for visit: Dizziness.”

The report goes on to state under Physical Exam:

-16-



UNABLE TO HEAR FOLLOWING AIR LINE EXPLOSION HAD HEARING
- TESTBY ENT WORKS IN TIRE SHOP UNABLE TO HEAR AUTO’S IN SHOP

SOME DIZZINESS.
RIGHT EAR CLEAR
RIGHT SIDE HEADACHE

WILL DO CT BRAIN DX SUBDURAL
[App. p. 126]. :

We know this language from the report is not boilerplate because the hist01-'y matches up with the
purpose of the visit. As to the physical examination related to the hearing loss, dizziness énd
headache, fhe actual exaﬁnination is in all capital leue;s. |

The rest of the physical examination feported in the medical r’ecord is boilerplate. We know
this because under Neurologic, the same report includes the notation «. .normal hearing . . .” [App-.-
p. 127]. Inreality, Crane’s hearing was not normal,‘ as we kn_ow' from Dr. Ansley’s reports and
- testing. Five days eariier on Fébruary 20, 2014, Dr. Ansley ‘dia'gnosed Crane with “Severe
sensorineural hearing loss.” [App. p- 108]. And nine days after Dr. Koukos saw Crane for heanng
loss, Dr. Ansley reevaluated Crane. On March 6, 2014, Dr. Ansley wrote “He is still having
diiﬁculty héaring.” He sent him to MUSC for an ABR té “Rule out sensorineural heaxiﬁg loés.;’
[App. p. 111]. The hearing loss was confirmed by the second Pure Tone Aﬁdiogram on the same
day. [App. p. 112].

Applying the same analysis to Dr. Ky’s March 31., 2014 report, we can see the Histog‘ of
Présent’ Iliness has no mention of hearing loss, heafiaches or dizziness. 'I‘he history is entirely
devoted to “[t]he patient is a37 year old male who presents with a complaint of RIGHT RIB PAIN.”
‘ [App. p. -1 17]. Similarly, the physical examination is entirely normal except for “Tenderness noted

to palp over right rib.. No edema, erythema or lacerations noted to abdomen.” [App. p. 118].
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Although there is a mention of “normal external auditory canals, with tympanic membranes clear
and mobile,” this reference ai)pears to be boilerplate. And even ifit is based on an actual physical
exam (an amazingly thorough one for a rib injury), there is no indication as Vto whethef Crane’s
hearing was normal or impaired.

A medical report ﬁom a primary care doctor addressing an entirely unft;lated medical
condition is not subst;mtial evidence that the work-related hearing loss had resolved or returned to
baseline and that the patient had reached MMI. This is particularly so when, as here, later records
from specialists in hearing loss confirm with objective tqsﬁng that “severe” and “profound” hearing
loss 1s still pfesent many months later. See Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732

S.E.2d 500 (2012)(reversing commission’s factual finding because “rank speculation” is not

substantial evidence); Doe v. South Carolina Dept. of Disabilities and Special Needs, 377 S.C. 346,

660 S.E.Zd 260 (2008)(reversing Commission for relﬁng on other factors when “The only evidence
of causation is that Claimant’s [injqry was caused by her work activities as] stated by [her doctor]”).

- Interestingly, the appellaté panel notes the neurologist, Dr. Roggrs, “found Claimant to be
at max_imum medical improvement,” yet disregarded his opinion as unreliable - perh\zips because Dr.
Rogers opined‘ “It is my medical opinion beyond a reasonable degree of medical certainty that Mr.
Crane’s profound bilateral hearing loss is bermanent and btl'lat hearing acuity cannot be restored by
natural means.” [App. p. 138]. Dr. Rogers’ opinion (and t.he‘ other medical opinidns) do not support
the decision the single commissioner sought to render. The ai;pellate panel seems to have relied on
 the single commissioner’s internet research and personal medical ofinions rather than the actual
medical evidénce in the record. &g, Burnette v. -Cig of Greenville, 737 S.E.2d 200, 401 S.'C. 417

(Ct. App. 2012)(“the medical opinion of the single commissioner, adopted by the Commission,” is
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nof evidence and cannot form the basis of a finding);® Marbury v. Sullivan, 957 Fi.2d 837, 840-41
(11th Cir. 1992) (Johnson, J., concurring)(hearing officer “may not arbitrarily substitute his own
" hunch or intuition for the diagnoses of a mgdical professional.”). |
- The Commission could have found Crane to be at MMI on May 19, 2014 based on Dr.
Roge;’s report. [App. pp. 134-140]. 'Or it could have found he reached MMI on the third ENT
évaluation done by Dr. Casson_e on August 19, 2014.l [App. p. 184]. Or, based on the
recommendations for further testing by Dr. Cassone and audiologist Lunn, it cbuld find Crane is not |
at MMIL. These are the only possible-ﬁndinés regarding MMI that could have been made from the
evidence 1n , the record. Anything other finding is arbitrary, capricious and unsupported by
substaﬁtiél evidence.
The two medical records from the unrelated rib'injury are not substantial evidence'to support
thé appellate panel’s finding that Crane reached MMI on March .3 1, 2014 with full recovery of his
" hearing. The appellate pénel’s guess that Crane’s hearing loss must have somehow resolved because
it was not mentioned one way or vthe other is pure speculation. The appellate panel arbitraﬁly
ignoredA and misread the later reports from Dr. Rogers and Dr. Caésone finding the hearing loss to
be permanent. [App. pp. 119; 183-4]. As such, this case should be reversed and remanded for a

proper finding of MMI and determination of disability due to dizziness aﬁd permanent hearmg loss.

8 The hearing commissioner in the case sub Jjudice also heard Burnette..
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2. ‘Danny 'Crane requires édditional treatment for his hearing loss as
additional testing and cochlear implants will tend to lessen his period of
disability. ‘ '

" The commissioﬁ’s finding that Crane is not entitled to additional medicél.treatmcnt is entirely
based on tﬁe erroneous- finding that his hearing loss had fully resol;zed and he reached MMI on
March 31, 2014. The evidence shows otherwise. Petitioner believes the appellate panel and the
court of appeals overlooked or misappréhended the medical evidence in the record.

On March 6, 2(‘)14., Crane saW Dr. Ansley for repeat “evaluation ofhis ears. He is still having
difficulty hearing.” The Pure Tone Audiogram showed a downward shift (worsening) of Crane’s
hearing. He was referred to -MUSC fof “ABR study to thain mo.re‘objective measure of h1s
1_1earing.”w [App. pp. 111-2]. Crane was unable to obtain the ABR as his family medical insuranc;a
did not cover MUSC. [App. p. 220, lines 5-22; p. 234, lines 1-21]. Dcspi_te Crane’s consistent
testimony as to the wholly legitimate reasons he was not able to obtain the ABR étudy (and his
expressed desire to undergo the test to obtain cochlear implants), the Single Cofnmissioﬁer simply
disnﬁsées the prescriptions for the ABR, stating:" “Because -the video indeed shows an
incidént/accident, my first inc;lination might havebeen to order the; more obj ecti-ve test ﬂlat Claimant,
fora reason nou; abundantly clear to me, has avoidéd.f’ [App. P ‘49, Finding of Fact 14]. ”fhe
Commissionér never explicitly states what this abundantly clear reason may be.. The unstated
implication seems to be that the “more objective” ABR testing would cor.ltradict. th¢ objective
evidence of hearing loss consistently demonstrated in the pfeirious three pure tone audiograms.- ‘Such
a conclusion is wholly speculative. Furthenrepre, impugning someone’s character with this sort-of
inmiendo is neither a legitimate means of fact finding nor of &etermim'ng whether an injured worker

should receive treatment ordered by his doctors. See Henryv. Commissioner of Soc. Sec., 802F.3d . .

. 1264 (11th Cir. 2015)(“ The ALJ inappropriately assessed the credibility of Dr. Barber's opinion
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based oﬁ anegative in.ference from Henry’s failure to seek additional medical treatment and without
regmd for Henry’s ability to pay for such treatment.”). |
On 'August 19, 2014, Dr. Cassone stated “[Cfane] was eent for audiogram and this showed
a profound hearing loss in each ear.” Df. Cassone added “He may be a candidate for a cochlear
implantation and this should ‘be considered. . . . He should be considered dise.bled because of this”
[App. p. 184]. Dr. Cassone repeated the recomme_ndetion made by Dr. Ansley. Yet, even with this
unmistakably clear pronouncement from Dr. Cassone (Dr. Ansley’s partner), the Single
Commissioner and Appellate Panel inexplicably and arbitrarily found “that the new evidence does
not serve to help Claimant’s case.” [App. p. 76, Finding of Fact 42]. "
The law requires that the employer is to provide and the employee shall accept “an attending
- physician and any medical care or treatment that is considered necessary by the attending physiciah
...7 8.C. Code Ann. § 42-15-60 (A)(2007). As this case was deﬁied by the employer, no attending
~ physician had been provided. Crane treated with his own docters. When addressing this common
scenario, the Commission is required to designate the Clahnent’s physician as the »attending
physician, select the attending physician, or allow the employer to fnade the designation. Where, as
here, the evidence supports the need for additional testing and treatment, the Comnﬁssion must
follow the evidence and order treatment. See Martin v. Rapid Plumbing, 6?;1 S.E.2d 547, 369 SC
278 (Ct. Ai)p. 2006)(Commission properly desi gna,ted.employee’s choice of doctor as the authorized
treating physician in “a situation wh&e the employee feels he still needs treatment and the employer
fails to provide it.”).
The appellate panel erred in substituting the single commissioner’s medical opinidn for the
medical opinions of the treating and examining doctors. See, Burnette v. Cig[ of Greenville, 737

S.E.2d 200,401 S.C. 417 (Ct. App. 2012)(“the medical opinion of the single commissioner, adopted
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by the Commission,” isnot evidence and cannot form the basis of a finding). There weré no medical
opinions contradicting or disagreeing with Dr.‘ Koukos, Aiudiologist Lunn, Dr. Ansley, Dr. Rogers
| and Dr. Cassone. See, Dog v. South Carolina Dept. of Disabilities and Special Needs. 377S.C. 346,
660 S.E.2d 260 (2008)(reversing Cominission for relying on other factors when “The only evidence |
of causation is that Ciairnant’s [injury svas caused by her work activities as] stated by [her doctor]”).
Whether the appellate panel was relying on its own internet research or on records from the unrelated
rib injury, there is no substantial evidence suppoiting the appellate‘panel’s finding limiting medical
treatment to March 31, 2014."" Indeed, it is quintessentially arbitrary to make D_efendants pay for
" medical treatment for a rib injury the Commission found to be vunrelated,»yet deny reimbursement
for later medical treatment for the work-related hearing loss. |

The Appellate Panel erred iniconcluding the rib injury records were dispositive evidence that
the heai‘ing loss had fully resolved with no need for. further treatment. The Appellate Panel
committed an error of law when it ignored or overlooked the later records ﬁ'om Dr. Rogers and Dr.
Cassone (and the third Pure Tone Audiogramj-conﬁrming that Crane still suffered severe permanent
hearing loss and dizziness. As treatment for a rib injury wholly unrelated fo "the occupational iniury |
* can have no bearing on whether Crane requires.more treatment for his hearing loss,'the decision

below be reversed and.additional medical treatment should be ordered.

7 The Single Commissioner found as a fact that her internet research were “credible medical
sources,” yet rejected the expert medical opinions and observations of the audiologist, the
neurologist and the two otolaryngologists who personally examined and tested Crane. [App. p. 56,

. Finding of Fact 35].

22-



3. - The appellate panel arbitrarily found Crane not credible based
o on its own misreading of the evidence and use of “sit and squirm
jurisprudence.” ' ~

The court of appeals affirmed the appellate panel’s finding that Crane was not a credible
witness. Petitioner acknowledges that South Carolina traditionally holds a determination of

~ credibility is solely for the appellate panel and could not be reversed by the appellate courts.

However, eveﬁ credibility findings must be supported by substantial evidence. See, Lee v, andex '
Inc., 406 S.C. 97, 749 S.E.2d 155 (Ct.App.2013)(“This credibility détérmination by the ainpellate
" panel, if: suppqried by sub&taﬁtial evidence, is binding oﬁ the coﬁrt.” (emphasis added)). Cf. _S_tgl_lﬂ_lg
v Carolina Wood Turnbing= Co., 7 S.E.2d 550 (N.C. 1940)(Seawell, J . diSseriting)(“Héw far Athe
‘ Industrial Commission may be indulged iﬁ refusing to ‘believe credible testimony is still tobe worked.
out, but its arbitrary disrégard of i)ositive testimony aﬂd the substitution tﬁerefor of mere speculation g
is within thé power of review and'cvorrec.tion by this Court.”); Collins v. Bisspn Moving & Storége,'
Inc., 332 S.C. 290, 504 S.E.2d 347 (Ct. App. 1998)(“Although the general proposition that the jury
.determiges credibility issues is a corfect one, thefe is no issue for th¢ jury-when tﬁe evidence> asa
Wholc admits of only one reasonable inference”).

In the inétant case, the credibility finding is the product of the single oommissioner’s “hunch
‘or intuition..”z See lMarbu_r_y; v. Sullivan, 957 F.2d 837, 840-41 (11th Cir. 1992) (Johnson, I,
concurring)(heaﬁng officer “may ‘not érbitrarily substitute his own huncﬁ or intuition for the
diaghoses ofa medical professional.”). Rulings of ﬁs type have been roundly condemned by the _'
féderal cQurts as inherently unreliable in disability cases. “In ‘sit and squirm’ jﬁrisprudence, [a
cpmﬁﬁs_sioner] who is not amedical expert will. subj eétively am've-ét an index of traits whicﬂ he
expects the clai?nant tb manifest at the hearing. If the claima‘mt falis short of the index, the claim is

denied.” Wilson v. Heckler, 734 F.2d 513 (11* Cir. 1984).
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The inherent unfaimess and unreliability of the appellate panel’s decision puts the Court in
a difficult position. Either the credibility finding must be reversed or, as the court of appeals did in

' Burnette, the underlying factual findings must be reversed on the medical evidence, thus obviating -

a need to address the credibility findings. See Burnette v. City of Green\}ille, 737 S.E.2d 200, 401 |
S.C. 417 (Ct. App. 2012)(declining to address credibility issue because Appellate Panel’s factualf.
: ﬁndings were based on the single commissioner’s own medical opinion unsupported by medical
evidence in the record). Even if tﬁe trier of fact can discount portions of Crane’s testimony on
credibility grounds, it cannot use Crane’s perceived lack of credibility to disregard the consistent
medical evidence and opinions of the doctors — pgrticularly v;}hen those opinions rest on objective
testing results from the Pure Tone Audiogram required in hearing loss casés by the commission’s
own regulations. See, S.C. Code Ann. Regs. 67-1102 A (2007)(“The calculation of a hearing .
handicap is derived from the pure tone audiogram . . .”).

The “incorisisfency” in Crane’s ability to hear observed by. the single commissioner is
actually confirmation ofhis hearing loss. The commissioner was informed during pretﬁal and ét the
- opening of the case that Crane would be able to testify because he had an‘ amplifier in his left ear —
along witﬁ fairly good discrimination of speech as shown in the Speech Discrimination tests. The
commissioner knew from the outset that Crané would likely be able to hear most, but not all, of what
was sai&. [App. pp. 23-4]. Thisis exactl'); what happened. |

buring the hearing, the attorneys sat at counsel table facing the Commissioner. For most of
- the hearing, Craﬁe sat to the left of the Commissioner between the bench and counsel table. From
this position, his better ear was on the side of the attorneys, whereas his totally deaf right ear was
facing the Commissioner. When the security video was played, Crane turned aroﬁnd towatchit, thus.

turning his better ear towards the Commissioner.
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. Disregarding the video and medical evidence, while substituting an unfounded credibility
- findingis legal error. The video and medical evidence is unrefuted and confirms that Crane suffered
a substantial hearing loss in the work accident. If there were any unanswered questions about his
medical condition, then the appropriate action would be to order the ABR testing — nét to deny the
test b;aset_i on speculation that his hearing loss had resolved or returned to baseline.
It is undisputed Crane had no preexisﬁng history of hearing loss. Noris thére any doubt that |
Crane texted his wife to “come get me” immediately after the hose exploded and that she took him
to the emergency room. The emergency room documented his complaints of headache and hearing
~ loss/ringing in both ears. [App. pp. 91-5].
Crane was seeﬁ by an ENT three times .and underwent three Pﬁre Tone Audio grams. The
Pure Tong Audiogram is the specific test requirea by the Commission’s regulations for'determining
loss of hearing. 25A S.C. Code Ann. Reg. § 67-1102 (2@07). The test cannot be marﬁpulated —and
indeed, the results of the three tests show a level of consistency that could not have been faked.
_ The aﬁdiograﬁl is given by an audioiogist. The patient wears headphones and is placgd in
a soundproofroom. The audiologist sends electronic tones through the headphones at va;ious levels
of pitch and volume. If the patient hears a tone in his left ear, he raises his left arm; a toné in the |
right ear, he raises his right arm. Because the patient has no way of knowing wﬁm the tone is being
sent, he éanﬁot marﬁpulate thé test. If someone tried to manipulate the test, the audiologist would
be able to dis;:em this because the result would not be the consistent i)éttern shown on Crane’s three
test Tesults. |
: The Pure Tone Audiogrém is an oi)jective test. The ABR is “more objective” because it

measures brain wave responses to audio input, thus it does not require the patient to raise his hand

t
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when he hears a tone. The audiologist'and ENT ordered the ABR to get a more accurate measure
of Crane’s hearing loss for a cochlear implant — not because they doubted his credibility. :
A comparison of the three Pure Tone Audiograms shows both the severity and consistency
of Crane’s hearing loss. The first test was done on F ebrﬁary 20, 2014 — the day after the éccident.
The dotted line shows the tﬁreshold for hearing loss — test resui_ts above the line show normal
hearing; below the line shows hearing loss from mild to moderate to severe to profound.
The first test showed-profound ‘hearing loss in the right ear and severe hearing loss in the left

- ear. [App. P 109].
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- The second test was done two weeks later, on March 6, 2014. [App. p. 1 12]. Both tests
showed profound hearing loss in the right ear —with the first showing moderate to severe in the left
' ear. Note the similarity in the.pattern in the two tests. Both tests show the same pattern with the

values very similar for the rfght ear (and worse for the left ear in the second test).
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The third tesf was done six months later on August 19, 2014 (two months affer the hearing).
[App. p. 185]. It too shows a pattern consistent with the previous tests. As the third Pure Tone
Audiogram was done six months after the accident, it simply cannot be said that Crane’s hearing loss

- has resolved or returned to baseline.
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Despite the consistent medical evidence of continuing hearipg loss in August 20 1 4, fhe commission
found:
Claimant feached maximum medical improvement on March 31, 2014. Even
Claimant’s IME found Claimant to be at maximum medical improvement. However,
I find that Claimant has not proven any permanency, as Dr. Rogers’ report is
unreliable. More importantly, Claimant’s own family doctor found Claimant’s
hearing normal after the date of the accident, and offered no opinion to the contrary.
[App. p. 75, Finding of Fact 39]. '
The hearing Commissioner inexplicably puts great weight on “‘normal’ post-accident hearing” in
Dr. Mol Ky’s medical records where Crane was seen after he lost his balance and fell in the
bathroom at home. [App. pp. 14-116]. Although Dr. Ky is in the same practice as Crane’s family
doctof, Dr. Koukos, Dr. Ky did not éxamine and treat Crane for hearing loss. Dr. Ky treated Crane |
for a broken rib. Dr. Ky is not Crane’s “own family doctor.” |
 Furthermore, these are electronic medical records (EMR). The default setting on EMR is
normal for every condition. These records document the condition for which the patient was being
actively treated at the time — which was a broken rib; not hearing loss. By the same token, relying
| on iﬁtémal inconsistencies elsewhere in EMR showing “normal” hearing and no mention of
tympanic membranes when Crane did see Dr. Koukos for hearing loss, headaches and dizziness fails
to recognize the limitations inherent in EMR. See Burnette v. Cigg‘ of Greenville, 737 S.E.Zd 200,
401 S.C. 417 (Ct. App. 2012)(unqualified medical opinion pf a commissiéner is not evidence).
| The commission’s finding that Crane’s hearing had retumed to baseline on Maréh 31,2014
when he saw Dr. Ky for hi.s-rib injury is entirely speculative. See Hutson v. S.C. State Ports
Authority, 399 S.C. 381, 732 S.E.2d 500 (2012)(reversing commis-sion’s faqtual finding Because
“rank speculation” is not substantial évidence). Crane still suffered from hearing loss at the time of

the June 26, 2014 hearing. Even more importantly, the third Pure Tone Audiogram done after the

hearing showed the profound hearing loss was still present. [App. p. 183]. Dr. Cassone (who, unlike
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Df. Ky, evaluated Crane specifically for hearing loss) confirmed the hearing loss and dizziness had
persisted even six months aﬁér the accident. [App. pp.-181-2].

Itisinexplicable that the hearing commissioner féund the August 2014 testing an(i evaluation
“not only does not change my conclusions, it also confirms them. This evidence actually hurts
Claimant’s case more than it helps.;’ [App. p. 43]. The testing and evaluation confirm pefsiStenf
hearing loss and disability 2-3 months affer the original hearing. This is positive medical evidence
— consistent with two similar evaluations — confirming ongoing hearing loss using the test requiped
by ;the regulaﬁons. The hearing commissioner read a hidden meaning into the reports that simply
isn’t there. This truly is rank speculation. | |

The hearing commissioner emphasizes throughout her order that hér decision is largely based
on hunches about Crane’s motivation as he testiﬁed - specifically stating »“Claimant‘s
conduct/presentation at the hearing (including prior to opening the record) was more revealing than
the substance of his actual testimony.” [App. p. 40]. While the general rule requires the appellate
courts to give deference to a hearing cormﬁissioner or trial judge. on issues of credibility due to their
ability to personally observe the witness, rulings mﬁst nonetheless be based on positive evidence in
therecord. Furthermore, in workers’ cdmpensation; “[t]he final determination of witness credibility
and the weight to be accorded evidence is reserved to the Appellate Panel.” Hamilton v. Martin

Color-Fi, Inc., 405 S.C. 478, 487, 748 S.E.2d 76, 81 (Ct. App. 2013). As the Appellate Panel

reviews the same cold record reviewed by this Court, it would seem the substance of the testimony
and medical evidence must form the basis of the decision. Making conclusions about someone’s
motivation based on hunches and intuition is quintessentially speculation. -

Thehearing commissioner questioned Crane’s credibility primarily because his ability to hear

questions was, in her view, inconsistent. The supposed inconsistency is explained by the hearing
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fests. As part of the Pure Tone Audiogram, the audiologist also performed Word Discrimination
| testing. It is this testing that explains how Crane was able to testify at the hearing — as well as
demdnstréting why he heard some bpt not all of the questions asked of him.

The Word Discrimination score is a representation of how well an individual will do with
hearing aids. Those with good or excellent scores are expected to do extremely well with hearing.'
aids and will hear very much like an individual with normal hearing. Individuals with poor
discrimination scores are expected to have some difficulties even with hearing aids.

Crane’s Word Discrimination test scores are shown in order from left to right. [App. pp. 109,

112, 185].
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On February 20, 2015, his Speech Score was 92%. On March 6, 2014, he did even better, with a
96% Speech Score. Six months later, his score on the August 19, 2014 Word Discrimination tesf
was 82%. These tests are deliberately given in a quiet environment — much more akin to the relative
peace and qﬁiet of a courtroom versus the chaos and noise of a tire éhop.

These test results belie the suggestion that Crane was somehow feigning deafness. They
' coﬁﬂrm that he is profdundiy deaf in his right ear and severely deaf in his left ear. |

Word Discrimination testing was not even attempted on Crane’s right ear. This makes sense
when one looks at the definition for profound hearing loss: _

Profound: (<90 dB)—May hear some loud sounds, but will be more aware of

vibration; may rely on alternate mode of communication such as sign language. .

Amplification may assist in speechreading, monitoring one's own voice and
increasing awareness of environmental sounds.
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On the left ear, where the loss is severe, word discrimination testing was entirely logical. The
definition of severe hearing loss is:

Severe: (70 dB to 90 dB)—Will not hear conversational speech; may be able to
identify environmental sounds; great reliance on visual cues and amplification.

Craﬁe was able tb testify because he wore an amplifier (hearing aid) in his leﬁ ear. The problem for
him working is that he cannot hear speech without amplification — and with the amplifier in his ear
- the loud crashing and mechanical noises are so loud they give him severe headaches.

The medical opinions are consistent with the testing reéults. No doctor doubted that Crane
suffered significant hearing ldss as a result of the work accident. The only question was whether
~ they could better treat him by determining the extent and nature of'his hearing loss with an ABR test.
The suggestion by the hearing Commiséioner that Crane “avoided” getting thé ABR test “fér a
reason now abundantly clear to me” is completely unfounded — as well as entirely speculative.® [App.
p. 30, Finding of Fact 14]. See Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732 S.E.2d 500
(2012)(“[R]ank .speculation .. . cannot now 'bé used as the basis for denying [an injured worker’s]
claim for lost wages.”). |

Crane’s family doctor, Dr. Koukos, saw him for the acc;iden’i on February 25, 2014. On ’

physical exam, Dr. Koukos wrote: “Unable to hear following air line explosion. Had hearing test by

® Crane testified he had been referred for further testing by the ENT specialist “Down in Charleston
at M. Something, it was for the cochlear implants, but they can’t get me in because of the type of
insurance that my wife’s got us on; they won’t accept it. So they’re in the process of trying to switch.
the HM.O., is it? I can’t remember the exact, but a change in the plan so that they will accept it.”
Crane added the insurance issue was the reason he had not gone and that, if the testing were
arranged, paid for and scheduled, he “Most definitely” would go to the test. [App. p. 220, lines 5-19].

On cross-examination about scheduling the test, Crane again explained his doctor “Tried to [setup

an .appointment for him]. They won’t accept my insurance, not until we — they get everything
swapped around with the insurance plan to go down there.” [App. p. 234, lines 1-11].
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, , ‘ |
ENT. Works in tire shop. Unable to hear auto’s in shop. Some dizziness. Right ear clear. Right side

headache.” [App. pp. 107;126-7]. A

The first ENT, Dr. Ansley, examined Crane on February 20, 2014 —theday after the accident.
Dr. Ansley recorded “Bilateral tympanic membrane perforations. . . . He does seem to be having
difficulty hearing, He was sent for an audio gram which showed a severe sensérineural hearing loss
in bilateral ears.” [App. p. 108]. On the return visit on March 6, 2014, Dr. Ansley recorded “He is
still having difficulty hearing.” Dr. Ansley referred Crane for the ABR test at MUSC to return after
completing the test. [App. p. 111]. As previously noted, Crane was unable to undergo the test due |
to insurance problems. |

The neurologist, Dr. Rogers, confirmed Dr Ansley’s observations of tympanic meﬁlbrane
perforations, reporting “Patient demonstrates apparent healed 60% tear of right tympanic membrane.
More complete approximately 80% tear in the left tymi)anic membrané. Both TMs were injected,
left being affected more greatly than right.” Dr Rogers also réﬁewe’d the Pure Tone Audiogram
results and assighed irﬁpainnent ratings. He opined to “a reasonable degree of medical certainty that
M. Crane’s profound bilateral hea'ring loss is permanent and cannot be restored by natural means.”
[App. pp- 134-140]. The hearing comnﬁssioner rejected Dr. Rogers’ report as unreliable; yet — as -
to hearing loss and balance problems — his report is consistent with every other doctor who saw
Crane for these conditions.

Asto the post hearing evidence, the hearing CoMssionm completely misapprehends or-
disregards Dr. Cassone’s report. She states “Even more stnkl_ng than this physician’s [Dr.’
Cassone’s] record is the fact that Claimant then later (September 2014) u_nderweﬁt anofher
audiological evaluation with another provider (i.e., not Dr. Ansley).” [App. p. 42 (emphdsis in

original)]. This is simply incorrect. All threeiof Crane’s audiological evaluations were done by the
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same audiologist. AH three tests showed profound hearing loss in the right ear and serious hearing
loss in the left — with good speech recognition in the left ear with amplification.

As to seeing “another provider,” a quick look at the records shows Dr. Cassone is Dr.
Ansley’s partner.in the Carolina Ear, Nose and Throat Clinic in Orangeburg. [App. pp. 113, 183].
It’s the same practice!

More importantly, Dr. Cassone agrees with all the other doctors. Dr. Cassone wrote: .

‘The patient has a long standing hearing loss folloWing a sudden injury to his ears

when a container blew up in a work related injury. There was an extremely amount

of noise and he had sudden ringing in his ears and hearing loss. He has had previous

audiometric evaluations. Hehashad balance problems ever since and has significant

difficulty being able to work because of both the hearing loss and the dizziness.
Dr. Cassone’s IMPRESSION/RECOMMENDATION was: “He reads lips. He may be a candidate
for a cochlear implantation and this should be considered. He should probably have yearly

audiometric evaluations. He should be considered disabled because of this.” [App. p. 184].

Thehearing Commissioner wrote “I find it compelling that there are not causation statements

in evidence from Claimant’s ﬁvo treatiné providers (Drs. Koukos and Ansley). Instead. Claimant
traveled by car approximately 3 hours to Greenville to obtain the IME opinion from Dr. Rogers.”
[App. p 57, Finding of Fact 41 (emphasis in original)]. As this Court has previously 6bserved,
“[t]he nature and timing of [an employee;s] visits do not discredit [a doctor’s] medical opinion.”
Cranford v. Hutchinson Constr., 399 S.C. 65, 731 S.E.2d 303 (Ct/. App. 2012). Cf. Henry v.

Commissioner of Soc. Sec., 802AF.3d 1264 (11th Cir. 2015)(“The ALJ inai)propriately assessed the
credibilify of [physicia'n’As] opinion based on a negative inference from [claimant’s] failure to seek
additional medical treatment and wit_ﬁout regard for [claimant’s] ability to pay for such treatment.”).
The Commission arbitrarily disregarded Dr. Rogers’ uncontradicted opinioh. for no vaiid reason —

when there was no conflicting medical evidence.
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More importantly, there are causation statements from Drs. Kassahun, Koukos, Anéley and
Cassone — all of whom are treating doctors. Dr. Kassahun wrote: “Patient had tire blow up while
working and now has difficulty hearing on both ears.” [App. p. 93]. Dr. Ansley wrote “He had a
machine blow up in his face a couple of days ago and he is havingl some difficulty hean'ng."’ [App.
p- 108]. Dr Kpukos wrote “Unable to hear following air line explosion.” [App. p. 126]. Dr.
Cassone wrote “The patiént has a long standing hearing loss following a sudden injury to his ears
when a container blew up in a work related injury.” [App. p. 184]. These causation statements
cannot be ignored — particularly when there is video of the accident; no prior history of hearing
problems, an immediate trip to the emergéncy room, and three Pure Tone Audiograms showing |
significant hearing loss. See Doe v. South Carolina Dept. of Disabilities and Special Needs, 377 S.C.
346, 660 S.E.2d 260 (2008)(reversing Commission’s denial of claim because the “only evidence of
causation is that Claimant’s mental injﬁy was caused by her stress at work as stated by Dr. Lowe”).
The hearing commissioner goes to great lengths tq impugn Créne’s motivation and character, even
implying that but for the video evidence of the accident, she would have denied the claim alto géther.
It is unfortunate that the hearing commissioner took such a view of this case. Sometimes it is
difficult toreco gnizé that a person with a profound hearing loss — probably aggravated by depression
and the inability to work — is still able to testify with use of a hearing aid. While it may be
counterintuitive for a deaf person to understand most spoken speech in a‘quiet courtroom, the
medicél evidence (and use of a he_aring aid) explains this conundrum.

Here, the Single Commissio@er. and Appellafg Papel engaged in so-called “sit and squirm”
jurisprudence when they discounted Crane’s testimony and medicql evidence about loss of heariﬁg ~
based on the Singie Coinmissioner’s lay “Impressions” of Crane’s abil‘ity to hear and understand the .

questions he was being asked. The Single Commissioner wrote: “Claimant’s inconsistent
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performance at the hearing as to what he can allegedly hear/not hear is the most persuasive evidence
of all.” [App. p. 49, Finding of Fact 14]. She further wrote:

Claimant’s “display” and evasiveness at the hearing (among other problematic issues)

make me seriously question whether or not there was an actual injury. One cannot

help but question that if Claimant had legitimate, causally-related hearing loss, he

would have felt no need to "perform" at the hearing. However, because there was an

incident (captured by video) and for which Claimant went to the Emergency Room,

I find that Claimant sustained an injury to his ears on the date of the accident.

[App. p. 43, Finding of Fact 1].

Rulings of this type have been roundly condemned by the Federal Courts as inherently
unreliable.” “In ‘sit and squirm’ jurisprudence, [a commissioner] who is not a medical expert will
subjectively arrive at an index of traits which he expects the claimant to mani_fesf at the hearing. If
the claimant falls short of the index, the claim is denied.” Wilson v. Heckler, 734 F.2d 513 (11® Cir.
1984).

This approach “will not only result in unreliable conclusions wﬁen observing claimants with
honest intentions, but may encourage -claimants to manufacture convincing observable
manifestations of pain or, worse yet, discourage them from exercising their right to appear before
[the commission] for fear that they may not appear to the unexpert eye to be as bad as they feel.”
Tyler v. Weinberger, 409 F.Supp. 776 (E.D. Va. 1976)(finding claimant disabled as a matter of law
where factual finding that claimant “over-exaggerated his complaint about sitting for extended
periods” was “unreasonable under the law and this Court does not accept them.”). A hearing officer

“may not arbitrarily substitute his own hunch or intuition for the diagnoses of a medical

professional.” Marburyv. Sullivan, 957 F.2d 837, 840-41 (11th Cir. 1992) (J ohnson, J., concurring).

° The Federal Courts employee the same substantial evidence standard of review employed by our
appellate courts. Henryv. Commissioner of Soc. Sec., 802 F.3d 1264 (11th Cir. 2015)(under the
substantial evidence standard, court will affirm the agency’s decision if there exists “such relevant
evidence as a reasonable person would accept as adequate to support a conclusion.”).
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Cf., Burnette v. City of Greenville, 737 S.E.2d 200, 401 S.C. 417 (Ct. App. 2012) (finding based on
®MSsioner’s own medical opinion is not substantial evidence and must be reversed).
Aslawyers, we are taught to reach factugl conclusion bésed on consideration of the evidence
— not form a hypothesis only to disregard the evidence 7that doesn’t support the initial hypothesis.
The “sit and squirm” metﬁodol’o gy ensures arbitrary and unpredictable rulings based on gut feelings
and intuition — rulings ultﬁnately based on specﬁlation which must be subject to review gnd reversal

by the appellat—e courts. See Hutson v. South Carolina State Ports Authority, 732 S.E.2d 500, 399

S.C. 381 (2012)(“To use such unsupported and wildly optimistic goals which are in dircct conflict

with the only concrete evidence in the record would turn the Act on its head and violate the stéted
policy behind it.”); Therrell v. Jerry’s Inc,, 633 S.E.2d 893, 370 S.C. 22 ( 2006)(“Though the
workers’ compensation éommission carries the duty to determine hov‘v an injury is compensable, the
commission makes this decision based on submitted evidence, not out of thin air.”); Stallcup v.
Carolina Wood Turning, Co., 7 S.E.2d 550 (N.C. 1940)(Seawell, J. dissénting)(“l;léw far the
Industrial Cominission maybeindulged in r,efusing-to believe credible tesﬁmoﬁy is stiil tb beworked
out, but its arbitrary disreéard of»positivé testimony and the substitution therefor of mere speculation
is.within the power of review and correctién by this Court.”).

The Court should find Crane suffered héaring loss as a .matter of law. The evidence of
ongoing hearing loss and balance problerﬁs is overwhelming, Such that the commissioﬁ’s ﬁndings
are not supported by substéntial evidence. When the only evidence in the record shows that the -

existence of a work-related injm'y, thé Commission’s ﬁndings rﬁust be reverséd as unsupported by

substantial evidence. &,}e. .» McGuffin v. Schlumbe;g-er-Sangamo, 307S.C.184,414S.E.2d 162

- (1992); Méss'eyv. W.R. Grace & Co.,286 S.C. 434,334 S.E.2d 122 (1985); Mullinax v. Winn-Dixie

Stores. Inc., 318 S.C. 431, 458 S.E.Zd 76 (Ct.App. 1995). See also Potter v. Spartanburg Sch. Dist.

v
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7, 395 S.C. 17_, 716 S;E.2d 123 (Ct. App. 2011)(commission is permitted to disregérd medical
evidence only when‘there is other comi)etent evidence in the record to support their conclusioh).‘
Petitioner acknowledges that our appellate courts have been reluctant to second guess the
Commission’s ﬁndjngs on credibility. There are valid reasons to give oonsideral;le deference to the
trier of fact, giver; the ability of th\e trial judge or hearing commissioner to observe the demeanor of
the witnesses. And indeed, a determination of the credibility of witnésses is critical to fact finding
when thereis a conﬂict iﬁ the testirlmny Yet, at some point, even a creaibility determination can be
so unfair, so unreasonable and so unjust that it cann(;t be supported by substantial evidence. When
the trier of fact ﬁses an unfavorable credibility finding as aproxy for disregarding competenf medical
evidence, then it has ventured deep into the speculative \;vorid of sit andA squirm jurisprudence.
When, as heré, the trier of fact relies on gut impressioﬁs, hunches and iptuition to ignore
uncontradicted mgdical evidence and positive testimony, there cannot be a fair trial.. The trier of fact
can simply couch any arbitrary resulf as a crédibili;cy finding, insulated from any check on its
authority, unassailable ﬁnder any circumstance. The inability to review credibility ﬁndings sﬁnply
. invites abuse. People v;'ho are deemed undeserving, regardless of the merits of their claim, will be
dem'éd because of perceived flaws in their character.
| | Use of such .an arbitrary and unreliable'methodology would “turn the ActVOn its head and
violate the stated policy behind it.” Hutson v. South Carolina State Ports Authority,732 S.E.2d 500,
399 S.C. 381 (2012). It shouid be aﬁathema to our judicial process for any finding — even a
‘credibility ﬁndiné ~to B'e; S0 sacroganct as to be immune from judicial revit;,w. ‘Trial judges have
great liberty to reject and overrulle arbitrary and capricious jury verdicts. The only similar check on

administrative agencies is found in the right of appeal.

-37-



‘The Federal Courts recognized this ﬁmdamen@ injustice. While still remaining faithful to
the substantial evidence standard of review, they took the next logical step by adopting judicial
review o’f credibility findings and rejecting those findings based on sit and squirm jurisprudence.
This Coﬁrt has the opportunity to correct this injustice at the state level. Petitioner respectfully
requests that the Court follow the Federal Courts and adopt true judicial review of credibility
findings based on sit and squirm jurisprudence. Petitioner further requests that the Court reverse the

findings of the Commission and remand for an award of medical treatment and compensation.



4. The court overlooked or misapprehended the unrefuted evidence that

Crane has suffered “profound” hearing loss and should be considered
“disabled.”

The_ Appellate Panel found “Claimant has not proven any permanency, as Dr. Rogers’ report
is unreliable. More rmportantly, Clairnant’s own family doctor found Claimant’s hearing norinal
after the date of the accident, and offered no opinion. to the contrary.” [App. p. 75, Finding of Fact
39]. Asnoted earlier in this Brief, the Appellate Panel appears to base this finding on a report from
a médical examirlation which the commission found to be for an unrelated rib injury. And as tlre
Appellate Panel found, “Strikingly absent are any references to hearing loss...” [App. p; 67,Finding
of Fact 10(b)]. Nowhere in this repdrt is there any statement that Crane’s hearing was normal — nor
istherea statement that his hearing was abnormal. The report never mentions hearing loss orle way
or the other because the doctdr was seeing the patient solely for a rib injury. See Therrell v. Jerry’s
Inc., 633 S.E.Zci 893,370 8.C. 22 (2006)(“Though the workers’ compensation commission carries
- the duty to determine how an injury is compensable, the commission makes this decision based on
submitted evidence, not out r)f thin air.”). Furthermore, the report is not from “Claimant’s own
family doctor.” The report is from Dr. Mol Ky; not Dr. Koukos. [App. pp. 114 - 8]. Dr. Koukos is
Crane’s family doctor. [App. p. 240, lines 11-6]. |

Conversely, every doctor and andiologist who actually saw Crane for hearing loss after Dr. -
Ky saw him for the rib injury opined he had sévere to profound hearing lr)ss as shown by the Pure
Torle Audiogram — including tegting months a_ﬁer the June 26, 2014 hearing. Dr. Rogers opined to
« reasonable degree of medical certainty that M. Crane’s profound bilateral hearing loss is
'permanent and . . . cannot be restored by natural means.” [App. pp. 134-140]. Audiolr)_gy resﬁng on

August 19, 2014 “suggest[ed] a right profound hearing loss, while the left ear suggests a profound
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to severe hearing loss.” [App. p. 183]. After reviewing the audiologist’s report and examining
Crane, Dr. Cassone wrote:

Danny Crane is referred by Disability Determination services. The patient has a long

standing hearing loss following a sudden injury to his ears when a container blew up

in a work related injury. There was an extremely amount of noise and he had sudden

ringing in his ears and hearing loss. He has had previous audiometric evaluations.

He has had balance problems ever since and has significant difficulty being able to

work because of both the hearing loss and the dizziness.

Dr. Cassone added “He should be considered disabled because of this.” [App. p. 184]. '

Even if the commission can wholly rej ect Dr. Rogers’ opinion as unreliable, it cannot also -
reject the opinion of Dr. Cassone. Nor cannot it réj ect three Pure Tone Audiograms, all of which
show severe to profound hearing loss. [App. Pp. 109, 112, 185]. Our law allows the commission
considerable leeway as the trier of fact in weighing evidence. It doés not permit the commission to
simply ignore uncontradicted medical evidence — especially when'there are consistent opinions from
multiple providers. See Potter v. Spartanburg Sch. Dist. 7, 395 S.C. 17, 716 S.E.2d 123 (Ct. App.

2011)(commission is permitted to disregard medical evidence only when there is other competent

evidence in the record to support their conclusion). Nor does it permit the commission to base

findings of fact on its own lay medical opinions without evidentiary support. Burnette v. City of
Greenville, 737 S.E.2d 200, 401 SC 41 7 (Ct. App. 2012)(reversing commission because unqualified
medical opinion of a commiésioner is not substantial évidence). Yet, that is exactly what the
Appellate Panel did here. The finding that Crane sufferéd no permanent hearing loss is entirely

: speculative and should be reversed by this Court.
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S. Danny Crane should be placed on a running award of temporag total
disability compensation.

The court of appeals correctly reversed the appellate panel’s finding that Crane was not
entitléd to ltemporary total disability. However, in limiting the period of compénsaﬁon tQ the
Appellate Panel’s unsupportea MMI date (March 31, 2014), the court overlooked that Crane was not
actually at MMI. Petitioner recognizes this argument rests on a reversal of the M\MI finding argued
in Afgumen_t 1 of this Brief.

“The term ‘maximum medical improvement’ means a person hés reached sucha i)lateau that,

in the physician’s opinion, no further medical care or treatment will lessen the period of impairment.

Hall v. United Rentais Inc., 371 8.C. 69, 89, 636 S.E.2d 876, 887 (Ct.App.2006). Nofably, Dr.
Cassone opined “He may bea candidate for a cochlear implant and thi-s should be considered.” [Apf).
P. 184]. This recommendation implies Crane may not be at MMI.

Petitioner requests that the Court reverse the ﬁ_nding on MMI and find that CraI_le should be

paid temporary compensation until he reaches MM See Johnson v. Rent—A—Center, Inc., 398 S.C.

595,730 S.E.Zd 857(2012) (employée eﬁt_itled to temporary total disability benefits where employee -
had not returned to work after bei;ig put under medical restrictipns); Curiel v. Env. Management
m, 655 S.E.Zd 482,376 S.C. 23 (2007)(““ temporary total disability beneﬁts are availaBle ﬁqm
the date of injury through the date of maximum medical improvement”). | The case should be
remanded to the cofnmission to determine if Crane is at MMI based on Dr. Rogers” opinion or Dr.
Casséne’s opin‘ioﬁ. Alternatively, if Craneis at MMI, then an award of permanent.disability should
be ¢ntered based on the evidence from Dr. Cassone that “He should be considered disabled because

~ of this.” [App. p. 184].
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CONCLUSION

For the foregoing reasons, the Court should affirm in part and reverse in part. The Court
should affirm the findings that Crane was an employee who suffered a work-related injury and that
he is entitled to temporary total disability compensation until he reaches MMI. The Court should
reverse the finding of MM, reverse the denial of medical treatment and temporary total disability
after March 31, 2014 and the finding that Crane suffered no permanent hearing loss or dizziness.
Crane should be provided medical testing and treatment, along with temporary total disability
compensation on a running award.
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