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for whatever reason.. Be it drug use, be it genetics or
whatever, dropping out of school early, just don't have the
smarts to sit there and engagé in an interview. vWé've all
run into people iike that in our own lives I'm sure.

And so she kind of werit the extra mile to see what there
wgs about this guy. They both ran the Static and gét the
same thing, but, you know; there are éertain things everybody
had in‘common that Dr. Gehle found, aé‘well as Dr. Gottfried.

First off, he had a heavy cocaine use problem back when
he was on the outside. That's all stopped now because he's
been in prison. He's got the domestic violence arrest, and

there's some literature that was talked about from the

witness stand linking domestic violence crimes to reoffending

'in a violent or sexually violent manner.

He's got the three convictions, three young girls’. The
youngegt girl -- it started Qhen she was 3,'went>until she
was 11. The others were in the 5- to 7-year range. One girl
it lasted for 5 years. So you have vefy young children, all
girls. You héve oral sex. You.have anal se%. You have
vaginal sex. You also have some damage done tc one girl,
some rectal damage that was found by the medical_doctor, and
there was testimony about that. So we've got that.

'And what was the excuse? This is -- and both doctors
said this. What was the excuse that Mr. Powell told his

|

victims? He said your mother is not giving me -- satisfying
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me enough or words to that effect.

He denied these things when he was interviewed by both
doctors. In court, he seemed to admit it. He talked about
how a guilty plea’works when the judge and the solicitor or
the prosecutor reads out what the crime is and you've got to
admit to haQing done that or you can’t be sentenced. It's
not a valid guilty plea. I think when he took the stand he
kind of admitted that he had done some of these things,
although he denied it to both doctors.

Dr. Gehle found some risk factors that came out during
the testimony yesterday, risk factors which increase the
likelihood to reoffend. The fact that he has a history of
wanting to have sex with young girls, in fact a strong desire
for prepubescent girls to be’his.victims, sexual
preoccupation I think was the word that came out, the
conflicts of infidelity in his married life suggest a lack of
emotionally intimate relations with adults over his history,
and lifestyle impulsiveness.

And then it came down to the Static. The Static 99,
like‘Dr. Gottfried explains, is one of these actuarial
things. I didn't know what that word meant when I first
heard it years ago, and she talked about the life insurance
example. If you apply for life insurance, they might have
you go see a doctor to see what your lifestyle is like. And

if you do certain things that they know that, hey, this guy

-502 -




10

11

12

13

14

15
16
17
18
19
20
21
2
23
24

25

503

/

might die sooner than somebody else who doesn't, and so you
get charged a higher premium.

Well, that's what the Static 99 is. 1It's developed
studying thousands of sex offenders, guys who had offended
and then re-offended. A2and because of his circumstances, he
got a low score, a 1. Both doctors agree on that. |

But I think you can also examine there might be some
flaws to this process. The Static predicts your likelihood
to reoffend 5 years out, 5 years from today. Okay? The law
says what is your likelihood to reoffend, no time limit.
That's the decision you have to make.

-And this waé admitted by I think both doctors on the
stand that the guys who designéd the Static, in the manual
they éay donft rely just on this. 1It's a tool, but not the
only tgél. And I think even Dr.véehle said -- I wrote this
down. To.ﬁy'recollection, she said you can't predict who
will reoffend based on one thing.

Sex offender treatment. It seems to me from my
recollection of the testimony that his version was, well,
they offered it in prison. I was kind of waiting for them to
come to me. He didn't.actively seek it out.

He éays he might have it if he's released, but Dr.

Gottfried reached out to Probation and Parole to find out

‘what he was facing if he gets released. Dr. Gehle knew about

that from heariﬁg the testimony, but I don't think she
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actually did the reaching out. But Dr. Gottfried did.

He's facing two years of community supervision that will
run out in September of this year. And he testified that
that includes sex offender treatment and he knew it was in
Walterboro, but he didn't know who with or when it would
start or was there even an appointment set up like next week
or the week after.

And the lack of sexual offender treatment I think
figured into the conclusion that this guy has problems. So
where are we?

)

The burden of proof is beyond a reasonable doubt. After

hearing everything you've heard, are you firmly convinced

|that this man is a sexually violent prédator? If not, do a

verdict for him. If you are, the verdict would be for the
State. |

He's got the crimes. He's got the mental abnormality.
The next thing is can he control it. Does he have a lack of
control that regquires him to be confined in a secure
facility, and the lack of control ‘is 16 years and the very
ages of the girls and the time length the crime happened with
all three of his victims.

That's where we are. And again, you as ﬁhe finders of
fact, you've got to listen to all of the testimony. You can

decide how much of a witness to believe and how little. You

can believe everything that a witness says or none of it or
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anything in between. That is totally up to you.

And I thiﬁk when comparing the tesfimony of the two

.

qualified experts, the bottom line is one of them went a
little bit further than the other did, and that little bit
further is fhe'way you should go as well. ’
Thank you.
Your Honor.
THE COURT: Thank you.
MR. FALK: May it please the Court.
THE COURT: Yes, sir.

MR. FALK: Mr. Bogle.

CLOSING ARGUMENT ON BEHALF OF THE RESPONDENT

MR. FALK: One of the things I disagree with Mr. Bogle
about 1is there's no place I'd rather be today than right here
becaﬁse this is my job. I love this job. I love
represeénting people in these types of situations where
they’re sort of getting rolled over by the system.

This case, as I said in my opening statement, is going

to have serious consequences. You're going to decide my

client’s liberty going forward and that's why -- well, let me
just back up.

dne other thing to keep in mind is that we have a system
in the United States of trial by jury by your peers. So I
mean what that means is .you're supposed to bring your

everyday experiences with you back into the Jjury room, but

-505-
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what it also means is you need to discard any prejudices that
you may have. During our voir dire at the beginning when
those questions were asked, we did the best we could to try
and maybe have you understand what prejudices you might have
that are relevant to this case, and you have to set those
aside.

So when you go back in thé jury room, take youf
experiences, but put the prejudices aside. And I think many

people are going to have a bad opinion about somebody who has

committed these crimes against children. There's no question

that that 1s a bad thing, but whether he has pedophilia is
really not the issue here today. The issue heréjtoday is
whether he's a risk to reoffend, and that's where the focus
needs to be for y'all.

Now, the State has to prove their case beyond a -
reasonable ‘doubt, and that's kind ofAthe standard. 7T mean
y'all are ail familiar with it from criminal trials.

I contend I don't even think the State has met their
burden by a preponderance of the evidence. I think\at the
beginning Mr. Bogle talked about the 51 percent. That's the
preponderance of evidence, and that's what's required in a
civil trial. I don't even think the State has reached that
or satisfied that burden, much last gone to beyond a

reasonable doubt.

And let's compare two experts here. Mr. Bogle may have
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kind of run with those a little bit, but Dr. -- Dr. Gehle --
first of all, she was appointed by this -- by the Court to be
this evaluator. She's not my expert. I mean she's —-- she's
testifying on my client’s behalf in this case, but I didn't
retain her. She's the one that the Court appointed and she's
the one who reached a decision that he is not a sexually
violent predator because he poses the -- does not pose a risk
to recffend.

She' is chief psychologist for the Department of Mentél
Health and remember that, if he is éommitted today, he's
going to go to a pfogram that's run by the Department of
Mental Health.. You’ﬁave to consider whether or not it mékes
sense 1if somebody from the Department of Mental Health, their
chief psychologist, doesn't think he needs to be in the
program, why are we going to send him to that program?

She's also testified that basically her primary job for
the last several years has been doing these sex offender pre-
commitment evaluations.‘ That's what we’re deaiing with
today. ‘This is a sexually violent predator pre-commitment
trial, and that's what we’re here today for. She's done 150
of them.

Compare that fo Dr. Gottfried. She said that she's done
15 -or so. evaluations regarding sexually violent predators.
She wasn't sufe ex;ctly what part of that 15 was pre-

commitment evaluations. She thought maybe more than half.

- 507 -
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So Dr. Gehle is ten times more experienced doing this,
if you give her credit for all 15, maybe 20 times more
experienced. The experience matters because Dr. Gehle also
has a -- she’s seen 150 other people who have gone through
this system and she's been able to evaluate who was the worst
of the wdrst.

That's what this program is for,.the worst of the worst.
Everybody testified that just because you committed one of
these crimes does not mean that you need to go into this
program. This program is for high risk offenders, the worst
of the worst.

So again, I mean weigh the two evaluations. Yoﬁ're
going to have Dr. Gehle's evaluation and Dr. Goﬁtfried;s
evaluation.

Now, the State likes to take a lot of time to talk about
the fact that Dr. Gottfried's evaluation was somehow more
thorough, and I'm sure there's a multitude .of these tests
with different alphabet soﬁp titles that she could have
performed. We know that she performed what’s called a
Conners test, the SASSI test, the PAI test, the Abel test,
the VRT, the visual reaction time test, the PCLR Hair test.

She performed all of those) but I asked her specifically
on the stand which one of those related to her diagnosis, and
none of them related to her diagnosis. She could've

performed 20 more tests that were irrelevant to the cause,
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but that's not going to make her opinion more valid. It just
means she ran a bunch éf tests that didn't make any sense.

We did -- Dr. Gehle did testify that although Dr.
Gottfried did the PAI test, which is a Personality Assessment
Inventory, she did another one. She did the MMPI. So Dr.
Gehle did do more tests than just the Stafic 99, and she also
knows how to score people on the Hair psychopathy test and
she didn't think it was felevant in this case.

Let's remember when we talk about the testing that Dr.

Gottfried did, two of them really I think support my client

more than it supports the State’s case. The one was we

talked about the visual reaction time test, and that's whefe
they would show you these pictures and sort of if your eye
lingéred on one picture longer than the other, it Qas kind of
a subliminal type pf message that that was something that
you're interested in mdre_thah the -other. And my client had’
a responsé of a normél heterosexual male to those -- to that
test. There waé no problem with that test.

And the other fest, you know, the Hair psychopathy test,
that's whether or not he's got these sociopathic tendencies.
My client didn't come anywhere near that test, and that was
the State’s expert that testified to that.

Dr. Gottfried [sic.] could have performed those other
tests.'.She cbuld‘ve performed the Conners tesf maybe, but

she didn't think it was necessary in this case.

- 509 -
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Both the doctors used the Static 99, and I think
probably both doctors would admit that it's not perfect.

It's impossible to predict the future. The Static 99 is not

perfect. It's an exceptional tool, but it's the best one
that's out there. My client got a score of a 1. That is a
below-average risk, and at the 5-year -- a 5-year re-offense

rate was 3.9 percent.

Now, Mr. Bogle is right that we’re not just worried
about what the -- what his risk of reoffending on the 5 years
would be. We’re looking at his risk to reoffend over a
lifetime.

But>remember my client is 57 years old today. We know
that if he were 60 years old today, his.risk would be down to
1.9 percent. So it's one thing if we’re looking at a 30-
year-old male who is in this situation and he had a risk. We
are going to know there's a lifetime in front of that person.
My client is 58 years old. He's in his declining years. I
think it's pretty safe to assume that the risk is going to go
down with age.

W§’re looking at‘a likelihood to reoffend. What I
thought was interesting and I hope y’all were noticing is
that when I asked Dr. Gottfried what the likelihood to
reoffend, what was her definition of likelihood to reoffend,
because I'm trying —;\I’m puzzled myself how a 3.9 percent

risk is a likelihood to reoffend.
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And I'm not sure if Dr. Gottfried was totally, you know,
comfortable with what that definition is. I think you'll
remember tﬂat Mr. Bogle went on to show her the statute and
she read it. So I'm‘not sure how confident she is in the --
in what the status.of -— what the standard is we follow in
likelihood to reoffend.

Dr. Gehle gave her professional opinion that Mr. Powell
is not likely -- is not'likely to reoffend. She’s seen these
cases, 150 of tﬁem before that, and she knows that he’svnot
the worst of the worst.

Now, the State wanted to put a lot of focus on the fact

that my client was denying the offenses. He denied the

‘extent of the offenses with each of the doctors.

Now, remember, Dr. Gehle testified‘that she‘did her
evaluation basea on the fact thét 53 did what was charged in
the indictments. That's whqt forensic psychologists have to
do. That'é the rules. You go by what was charged in the
indictment and you assume 1t was true.

' And Dr. Gehle went bx the indictmenté. She assumed that
all of tﬁose facts-were true, but she still reaqhed her
opinion that he's not a likelihood to reoffend.

My client admits to have done some of Ehis, fondling.

He just does not admit to having done the extent of the crime

that's CSC, criminal sexual conduct with a minor in the first

degree. But you saw him on the stand. You saw that man. He
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knows that he harmed those children. He knows that he's
caused pain to those children.

But when we’re talkiné about the plea agreement, Mr.
Bogle was right that, you know, in a standard plea agreement,
the defendant raises their hand and swears to tell the truth
and then at some point in the plea process the solicitor says
-— you know, reads the basic charges as stated in the
indictment and then the judge turns to him and says is that
what you did and is that why you're pleading guilty, and my
client said yes.

He's facing 25 years. He was under -- he thought he was

facing 25 years on each one of those counts. He had an
opportunity to take a plea for twelve years. Consider

whether or not that’s something that is reasonable in that
type of situation 1f you're worried about it. You knew that
you’d done something wrong; so you'll take the plea for
twelvg years.

But remember, there are two sides fo this plea deal.
Not only did my client take this plea, but the State offered
that p%@a; Now, let’s just consider that point for a minute.
It's a solicitor-at some point here in this courtroom, I
assume. It may be a different courtroom at the time, but

here in Beaufort County, and he had indictments for three

|counts of CSC. Each one of them carries 25 years.

If he takes any one of those to trial and gets a
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conviction, he's probably going to count on the judge is

going to give him 25 years. If he takes all three to trial,

‘imaybe he could get 75 years. I don't know, but the solicitor

thought this was a fair deal. There's a lot of reasons why
they could've thought it was a fair deal, but the éQlicitor
was fine with him doing twelve years, even though he could
have possibly have gotten 25 years, maybe gotten 75 years.

There's another thing I think you have to consider 1is
that you have to believe that twelve years of'prison is going
to change somebody. My client up on the stand is I am sure a
different person than he 'was in 2006rwheﬁ he was arrested.
He’s scared of'going back to.prison. I think that's‘a
motivation right there.

He also knows that he has two strikes on him and, in

South Carolina, we have something that are called serious and

most serious offenses. I believe that criminal sexual

|conduct with a minor is what's called a two-strike offense, a

most’Serious offense. If he gets another -- as he’s
tesfifigd, if I get in trouble again, I'm going away for
life. He understénds what's at risk right here. He
understands what's at risk for the future. He does not want
to go back to prison for the rest of his life.

He's a man_that'realized that he's probably messed up
most of his life. He spent a lot of time'in his past on

drugs, messing up as much as he could. He spent twelve years
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in prison -- ten years, two months in prison. He wants a
chance to finally do something with his life as he goes
forward. He's got people who knew what he was charged with
and are still behigd him. His mother is still -- he has the
support of his mother. He testified that he’s still in
contact with thé rest of his family, and he has a job.

Now, why —-- why I went through the whole process of
bringing those two people on the stand was to make y’'all
understand that there is a plan here. You know, he's going
to get out and he's going to have a place to live. So that's
one of those stressors you can have when you’re getting out
of prison. He's going to have a place to live and he's going
to have a job énd he's going to have a good-paying job. He's
going to be able to focus on it.

He's got a plan. He says that he's sober. He says that

he has -- there's access to all kinds of drugs. His comment
\

was there’s more drugs in the Department of Corrections than

there is on the street. I'm sure that's an exaggeration, but
he never got charged for it while he was in the Department of
Corrections for cohtraband. I believe that, and I think that
sobriety is another thing.that he's going to be able to rely
on going forward.

Just remember, we have Dr. Gehle, court-appointed.

'She's a full-time employee of the Department of Mental

/

Health. She does not believe that he's a risk. He's not the
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worsf of the worst.

You have to consider -- again, I remind'you why would
you send somebody to a program run by tﬂe Department of
Mental Health when the chief.psychologist from the Department
of Mental Health is saying he doesn't néed to be thére? He's
not a risk. o )

I think that when you weigh the evidence, you'll find
that the State hasn't even met the burden of proof by a
preponderance of the evidence, by the 51 percent. I don't
think they've come anywhere close to reaching a beyond a
reasonabie doubt preponderance.

But tﬁat’s what you all héve to do téday. You have to
set asidé his criminal past because that's already been taken
care of. You are not here today to tr§ to add some penalty
td‘ﬁim. You're here today to decide whether or not he is a
risk to reoffend or whether ér not he can go home.

Ijthinkvwﬂen you consider the testimony of the expe%ts
and decide which of the two experts is more Qualified and

more experienced, you have to reach the conclusion that he's

not a risk to reoffend.

I really appreciate your time and your attention. Thank
you.

THE COURT: Anything, Mr. Bogle?

MR. BOGLE: No, Your Honor. Thank.you.

THE COURT: All right. ‘Are y’all okay? Okay.
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CHARGE ON THE LAW

THE COURT: Mr. Foreperson and members of the jury,
you’ ve heard the evidence and the arguments of both parties.
I will now explain to you the law which applieé to this case.

‘The State has brought.this case under the Sexually
Violent Predator law of South Carolina. The State seeks the
civil commitment of Robert Powell, the respondent, for long-
term control, care, and‘treatment in a secure facility. This
is not a criminal proéeeding seekiﬁg incarceration, but
rather is a proceeding seeking civil commitment.

Now, the State of South Carolina alleges or claims that
the respondent, Robert Powell, is a sexually violent predator
under the law, and the respondent, Mr. Powell, denies that he
is a sexually violent predator, and the burden of proof is
therefore on tﬁe State to prove by evidence sufficient to
satisfy each of you beyond a reasonable doubt that Mr. Powell
is’ a sexually violent predator. If the Sfate is unable to
meet that burden of proof as to one or more of the elements
of this claim, the respondent is entitled to a finding thaﬁ
he is not a sexually violent predator.

Now, ladies and gentlemen, I want to make sure that you
understand that Mr. Powell is not accused of committing a
crime in this proéeeding. As you’ve heard from the
testimony, he did have previous charges for which he was

sentenced by the Court. The respondent has now completed his
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sentence for those charges, and the State is now alleging
that Mr. Powell is a sexually violent predator.

Now, the State has the burden of proof in this case and
must prove its case beyond a reasonable doubt. Again, if you
find that the State has not met this burden, the respondent
will be released. If you find that the State has met its
burden of proof and find the respondent is a sexually violent
predator, he will not be released, but will be committed tola
sécure(treatment facility_in Columbia operated by the South
Carolina Department of Mental Health.

Now, under our Constitution and Code of Laws, only you,
the jury, can make the findings of fact in this case. I'm
not permitted to tell you hbw I feel about the evidence that
has been.presenféd and, throughout this trial, I have .
intended to be fair and impartial to both pafties involved.

Ladies and gentlemen, to determine the facts in this
case, you will‘have to evaluate the credibility or
believability of witnesses. I have already discussed with
you some of the things that you may consider as you decide
whether or not to believe a witness's testimony about a
particular matter.

You can believe as much or as little of each witness's
testimony as you think proper. You may believe thg testimony
of a single witness against that of many witnesses or just

the opposite. You may believe a part of a witness's
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testimony and disbelieve the rest. You should not decide the
case merely by counting the number of witnesses presented by
each side.

Now, in a trial, evidence may be direct or
circumstantial. Direct evidence is testimony by a witness
about wgat the witness personally saw, heard, or did.
Circumstantial evidence is indiregt evidence, that is it is
proof of one or more facts from which one can find another
fagt.

You are to consider both direct and circumstantial
evidence. The law permits you to give equal weight to both,
but, again, it’s for you, the jury, to decide how much weight
to give any evidence.

Now, normally, a person cannot give opinion testimony in
a trial. ©Normally, when a persocon testifies, they must
testify as to what they either saw, heard, or sensed by
smell, or something of that nature.

However, there is an exception when someone is qualified
because of education or experience. They are permitted to
give you their opinion in certain areas if the Court
qualifies them that way. Ladies and gentlemen, that does not
mean that you must acceptAghe opinion, but it is evidence for
you to use in any way you see appropriate.

Now, the same Constitution and laws which designate and

make you, the jury, the finders of fact make me the
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(

instructor of the law. You must -- you must accept the law
as I give it to you. If I am wrong, there is another place
and time for that error to be considered and, if necessary,
corrected. But for now, you must accept the law as I give
it to you. This means that you should not be concerned with
what you may think the law should be, but only with what I
charge you the law is.

Now, again, in most civil cases tried in a Court of
Common Pleas, the -burden of proving a claim is by what we
call a preponderance or greater weight of the evidence.
However, in this type of case under this particular statute,
the State’s burden is greater than that. It must be beyond a
reasonable doubt.

And again, as I stated, the law of this state according
to the Sexually Violent Predator statute, the State must
prove its cage to the standard of pfoof beyond a reasonable
(doubt. If the Staté fails to meet tﬁis high burden, then you

must find Mr. Powell is not a sexually violent predator.

Now, what is reasonable doubt in the law? ‘Proof\beyond
a reasonable doubt is proof that leaves you firmly convinced
that the resbondent is a sexually violent predator. Ladiés
and gentlemen, there are very few things in this world that
we know with absolute certéinty and, in this type of case,
the law does not require proof that overcomes every possible

doubt.- )
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If, based on your consideration of the evidence, you are
firmly convinced that Mr. Powell is a sexually violent
predator, then you must return a verdict for the State. If,
on the other hand, you think there is a real possibility that

he is not a sexually violent predator, you must give him the

benefit of the doubt and return a verdict for the respondent.

Ladies and gentlemen, reasonable doubt may arise from
evidence that is in this case or from the lack of evidence in
this case. It is up to you, the jury, to determine whether
or not a reasonable doubt exists in this case.

Now, the elements which the State must prove beyond é
reasonable doubt in.this case are that the respondent has
been convicted of a sexually violent offense, and I charge
you that criminal sexual conduct with a minor in the first
degree is a sexually violent offense.

| And the State must also prove beyond a reasonable doubt
that the respondent suffers from a mental abnormality or
personality disorder that makes him likely to engage‘in acts
of sexual violence if not confined in a secure facility for
long-term control, care, and treatment.

Now, inherent in these two elements is that the State
must prove the requirement that the respondent’s mental
abnormality or personality disorder causes him serious
difficulty in controlling his behavior. 1In other words, the

State must prove beyond a reasonable doubt that the
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individual it seeks to commit‘suffers from a mental illness
which he cannot sufficiently control without the structure
and care provided by a mental health facility, rendering him
otherwise likely to commit a dangerous act.

In order for you to better understand the elements of
the State’s cause of action, I am going to define .for you
séme of the terms that I have just used.

Mental abnormality means a mental condition'affecting a
person’s emotional or volitional capacity that predisposes
the person to commit sexually violent offenses. This mental
abnormality or personality disbrder must cause Mr. Powell
serious difficulty in controlling his behavior.

_Likely to engage in acts of segual violence means the
person’s propensity to commit acts of sexual violence is of
such a degree as to pose a menace to the heéifh and safety of
others so:that hé-is dangerous ﬁo others.

Again, I remind you that the burden of proof is on the
State to prove to your satisfaction beyond a reasonable doubt
that the respondent has been convicted of a sexually violent
offense, as I have instructed you, and also suffers from a
mental abnormality -- abnormality -- excuse me -- or
personality disorder that makes him likely to ehgage in acts
of sexual violence if not confined in a secure facility for
long-term control, care, and treatment.

Now, if the State carries its burden of proof and
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convinces you beyond a reasonable doubt as to each of the two
elemen%s of its cause of action, it 1is entitled to a finding
that Mr. Powell is a sexually violent predator. If the State
does not meet that burden of proof as.to one or both of these
elements, the respondent, Mr. Powell, is entitled to a
finding that he is not a sexually violent predator.

Now, ladies and gentlemen, I am going to give each of
you a copy_of these instructions back in the jury room.
During your deliberations, you may refer to the instructions
to guide you in your decision-making. You must consider the
instructions as a whole and not follow some and ignore
others. And at the very end of the case, we’re going to ask
that each of you return all copies of the instructions back
to the Court.

Now, also, I permitted you all to take notes during the
trial of this case. Your notes should be used only as aids
to your memory and should not be allowed to take precedence
over your independent memory of facts. The notes are only
for each juror’s personal use in refreshing recollection of
the evidencé.

When in deliberations at the end of the case, do not
rely on the recollection of a juror who took notes about the
testimony of a witness solely because the juror took notes.
You should not be unduly influenced by the notes of other

jurors. As we all know, notes can be wrong.
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Notes are not entitled to any greater weight than each
juror’s memory of the evidence, and those jurors who did not
take notes should rely on their independent recollection of
the evidence and should not be influenced by the fact that
another juror has taken notes. |

Keep'in mind, ladies and gentlemen, that every'word that
has been spoken in this courtroom is recorded by audiotape
and can be replayed for you during deliberations, if you
request it. The only thing I need to make sure‘you all
understand ‘is that if you ask me for a certain witness’s
pestimony, I am required to play that entire witness’s
testimony, which means the direct examination, the cross, any
recross, any redirect. All right?

Mr. Foreperson and members of the jury, as you retire to
begin your deliberation in this case, I wish to express the
hope that each of you are mindful of the importance df your °
responsibility here today. You are not called upon very
often to'serve as jurors, and‘the proper. performance of that
duty requires each of you to free your mind of all improper
influences.

Please don’t get the idea that I am trying to intimate
to you how you should decide this case. As I have already
told you, under the laws of this state, you, the jury, are
the sole judge of all questions.of'fact; and it would be

highly improper for me to influence you in your performance
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of that duty.

However, ladies and gentlemen, as the presiding officer
of this Court,\I am vitally concerned that whatever verdict

you reach will be the result of you going back into your jury

room and confining your consideration to the evidence and the

|law that you have heard here in this courtroom, weighing it

fairly and impartially, as I have every confidence you will.
" Ladies and gentlemen, everyone islentitled to justice in

this case, both the State and the respoﬁdent, Mr. Powell.

You owe no support or sympathy to anyone. |

Mr. Foreperson, I remina you your verdict must be
unanimous. = It must be the vefdict of all‘twelve jurors. And
to that end, my law clerk has prepared .a verdict form.

It has one question on it, ladies and gentlemen. It has
the caption and in the case it says the State of South
Carolina, County of Beaufort, in the Matter of the Care and
Treatment of Robert Powell, Respondent.

The question is has the petitioner, the State of South
Carolina, proved beyond a reasonable doubt Robert Powell is a
sexually violent predator under the South Carolina Sexually
Violent.Predator Aét?

and then it just says, we, the jury, unanimously find --
and either the answer is, yes, Robert Powell is a sexually
violent predator dr, no, Robert Powell is not a sexually

violent predator.

S804 -




10
1]
12
]3
14
15

16

17

18
19
20
21
22
23
24

25

525

| room door and we’re going to accept you back into the

additions to the charge from the State?

Ladies and gentlemen, please don’t infer from the order
that I put yes or no. Every trial we just reverse it. All
right?

Underneath that, Mr. Foreperson, there is a line for you
to sign your name énd date this form. When the jury Has

reached a unanimous verdict, I need you to knock on your jury

courtroom to take your verdict. All right?

Ladies and gentlemen, for the very last tiﬁe, i’m going
to tell you tb go back to your jury room, but not discuss
this case. I want you to grab a bite to eat.

If there’s anything further on the law that the lawyers
want me to charge you, I’1l bring you back in here and I'11
further charge you on the law. If not, you are going to
receive the verdict form, Mrf Foreperson,‘twelve coéies of
the jury charge, as well as the'otherrevidenCe that was
introducea in this case, and that’s gglng to be your signal
to begin your deliberations. All.riéht?' | | |

Ladies  and gentlemen, thank you: I'm going to go ahead
and excuse you now back to your Jjury room.

(WHEREUPON, the jury exited tﬁe courtroom at 12:22 p.m.)

- THE BAILIFF: The jury is clear, Your Honor.

THE COURT: Thank you, Rick. Any exceptions or

MR. BOGLE: There are none, Your Honor.
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THE COURT: From the defense?

MR. FALK: Your Honor, none.

THE COURT: All right, gentlemen. I appreciate it.
Let’s go ahead and make sure we’ve got just the evidence
that’s in here. We have the twelve copies xeroxed for the
jury, and I’'m going to bring the alternate out as well.
Okay?

(WHEREUPON, there was a pause in the proceedings for the

evidence to be checked, after which the proceedings

resumed as follows.)

THE BAILIFF: That’s it, Your Honor.

THE COURT: Okay. We’re good to go. Bring the
alternate out. That would be‘great.

THE BAILIFF: Yes, ma’am.

" THE COURT: Thank you.

.(WHEﬁEUPON, jury deliberations began at 12:24 p.m.)

MR. BOGLE: Can she give_us extra copies of the jury
chargé? We got the original ones, But the corrected.ones?

THE COURT: Sure. Yeah, you can go ahead or do‘you want
to just email it to them? Do you mind if she just emails it
to you?

MR. BOGLE: That’'s fine.

THE COURT: Is that okay?

MR. BOGLE: That’s fine.

THE COURT: Okay. Absolutely.
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MR. BOGLE: It could save a tree.

THE COURT: Save a tree. Exactly.

THE LAW CLERK: What did you say? Yes about eﬁail Oor no
about email-?

THE COURT: Yes, email is fine. We'’re saving some
trees.

(WHEREUPON, the alternate juror entered the cogrtroom.)

THE COURT: Sir, thank you so much for your willingness

to serve. As you know, T only lost one juror. So we did not
lose another. So I need to take you out now for the
deliberations.

‘I will tell you at this time you are allowed to discuss
the case. You can go home and talk about it, if you choose
to. And sometimes tﬁe attorneys may want to ask you when
you' re lea&ing if you had any thoughts or wished to talk to
them 4n any way; You’'re welcome to or not welcome to. It's
completely up to you. Okay?

Thank ?ou for being here. We éppreciate it. Rick will
give you -- if you need a work excuse or need anything else}
but again,_thank you. I truly appréciate it.

(WHEREUPON, the alternate juror was released.)

THE COURT: Okay. We’re at ease.

(WHEREUPON, the jury charge was marked as Court’s

Exhibit Number 9.)

(WHEREURON, there was a break in the proceedings from

-527 -




528

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

-

12:26 p.m. until 3:15 p.m., after which the proceedings

resumed as follows.)

THE LAW CLERK: So the question that they asked is how
long is long-term care.

MR. BOGLE: We can’t answer it. There’s been no
testimony. That’s just -- there was no testimony about that.

THE LAW CLERK: Okay. I just wanted to let you guys
know.

MR. BOGLE; Yeah.

THE LAW CLERK: Then I will -- do you agree as well?

MR. FALK: That there’s no testimony, yes.

MR. BOGLE: Uh—huh.‘

THE LAW CLERK: Okay. Then I will let the judge know
that and then she will 1likely respond that there’s -- that'’s
not something for you to be concerned with.

MR. FALK: Okay.

MR. BOGLE: That the record is —--

THE LAW CLERK: That it’s not in evidence. Do you want
to go ahead and mark this?

MR. BOGLE: That will be Court’s Exhibit which?

THE COURT REPORTER: 10.

MR. BOGLE: Okay. .,

(WHEREUPON, the jury note was marked as Court’s Exhibit

Number 10.)

(WHEREUPON, there was:ia break in the proceedings from
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3:15 p.m. until 3:26 p.m., after which the proceedings

resumed as follows.)

THE COURT: All right. It’s my understanding the jury
has reached a verdict. Are you all ready for ﬁe to bring
them in? Mr. Bogle? Mr. Falk?

MR. BOGLE: Yes, Your Honor.

MR. FALK: Yes.

THE COURT: Are you all ready? All right.

(WHEREUPON, the jury entered the courtroom at 3:28 p.m.)

THE COURT: All right. Mr. Foreperson, I understand the
jury has reached a verdict. 1Is that correct, sir?

THE FOREMAN: We have, Your Honor.

THE COURT: Would you please hanq it tO'the'bailiff?

(WHEREUPON, the foreman complied.) |

TﬁE COURT: Thank you.

VERDICT

THE COURT: In the Matter of the Care and Treatment of
Robert Powell, the jury states that we? the jury, unanimously
answer the question above as follows.

That yes, Robert Powell, is a sexually vio%ent predator.

Signed by our foreperson.

Ladies and gentlemen of the jury, if this is your
verdict, will you please indicate by raising your right hand?

(WHEREUPON, all jurors complied.)

THE COURT: Thank you. And I note all the jurors have
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raised their right hand.

Is there anything further required of this jury, Mr.

Bogle?
MR.
you.
THE
MR.
THE
You have
You also

BOGLE: Nothing from the State, Your Honor. Thank

COURT: Mr. Falk?

)
FALK: No, Your Honor.

COURT: All right. Ladies and gentlemen, thank you.

resolved this matter for us, and we appreciate that.

have more than earned your exemption for the next

three years from jury service.

I am -—- I live on the island on Hilton Head. I am here

|obviously most of the time. I'm in chambers here and then I

travel the circuit, but if you happen to run into me

somewhere, please say hello. Remind me you sat on a jury.

Y’all have been wonderful, and thank you. These cases

are difficult, and I appreciate that and I want to tell you

how grateful we are that you have been able to resolve this

matter for us.

Thank you. You all are excused.

(WHEREUPON, the jury was released and exited the

courtroom at 3:30 p.m.)

MR.

THE

THE

BOGLE: May I approach, Your Honor?
COURT: Yes, sir.

BAILIFF: The jury is clear and the door is closed,
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Your Honor.

MR. BOGLE: I have a proposed order of commitment, Your
Honor.

THE COURT: Okay.

MR. BOGLE: And what it says is that the detention
center -- he’ll stay there, ana they’1ll call Mental Health

and set up a time to bring him down there.

THE COURT:

MR. BOGLE:

paralegal’s direct phone number to call down there énd let

her know to find out a time.

THE CQURT:
MR. BOGLE:
THE‘COURTJ
.
gentlemen?
MRL BOGLE:
THE COURT:
MR. FALK:
THE COURT:

MR. BOGLE:

THE COURT:

(WHEREUPON, the proceedings ended at 3:32 p.m;)

——— END REQUESTED TRANSCRIPT ---

Okay.

And I will give to.the officers the

Ckay.
It has to -- you have to set up a time.

Okay. Thank you. Okay. Anything further,

Nothing from the State, Your Honor.

Mr. Falk?

Thank you, Your Honor.

Thank you. Good luck to you, Mr. Powell.
Thank you, Your Honor.

Thank you.
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State of South Carolina )

) Certificate

County of Florence )

I, the undersigned, Krystal J. Smith, Notary Public and
Official Court Reporter for the Twelfth Judicial Circuit of
the State of South Carolina, do hereby certify that the
foregoing pages, numbered 1 through 534, constitute a true,
accurate, and complete Transcript of Record of all ‘the
procéedings had and evidence introduced in the hearing of the
above captioned case, relative to appeal, in the Court of
Common Pleas for Beaufort Cdunty, South Caroclina, on the 26th
through 28th days of Fébruary, 2018.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.
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STATE OF SOUTH CAROLINA ) IN THE COMMON PLEAS COURT
COUNTY OF BEAUFORT g FOR THE 14th JUDICIAL CIRCUIT
In Re Care and Treatment.of ; CASE NO.: 2016-CP-07-01069

; -
Robert Powell g RESPONDENT’S MOTION

Respondent,) IN LIMINE TO EXCLUDE
) CERTAIN TESTIMONY

Respondent, by c{ounsel moves the Court in limine to exclude the utterance or
introduction of certain testimony and or statements described below from the State’s
opening statement, case in chief, and closing argument. As grounds for this motion
Respondent asserts that thé utterance or introduction of such testimony and sta{ements
would violate hvi.s right to due process as protected by the 5th Amendment to the -.Unit_ed
States Conﬁstitution' and Article 1 Section 3 of the South Carolina Constitution. Moreover
Respondent asserts that the, p_nobativé value of such information would be subsféntially
outweighed by the risk of unfair prejudice such informat?on would inject into these

proceedings.

1. Anﬂy statements relating to the legislative history of S.C. Code Ann. § 44-48-30 et-

seq. including without limitation the terms mentally abnormal, and. extremely
‘dangerous group of sexually vi_oIeAnt predators. ,

2 All references to whether Respondent may have the right, if- committed, to petition
- annually for release from the ‘SVP program, and whether he v=w6u:l,:d receive annual ‘
evaluations. | ' :

3. Information regarding Respondent's prior arrests on non-sexually related charges
where disposition of which is unknown and or Nolle Pros'd. Specifically

a. September 1979 charge for Grand Larceny of-a Motor Vehicle

b. January 1991 Fraudulent Check Charge
4, | All non-sexual misderheanor convictions for which more than 5 years has elapsed
since the date of conviction or release from confinement.

a. August 1985 charge for DUl and Unlawful Carrying of a Pistol

1 N




b. August 1988 charge for Criminal Domestic Violence

c. June 1995 charge of Simple Possession of-Mér_ijuana’

5. Information regarding South Carolina Department of Corrections disciplinary

charges for offenses that were neither sexual nor violent in nature.

Respectfully Stjbmitted

Y

.James K Falk

Falk Law Firm

PO Box 38

Charleston, SC 29402

(843) 606-6007 |

(843) 972, 9005 Fax . .
~ jfalklaw@gmail.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS.

) 2
| | ) FOURTEENTH JUDICIAL CIRCUIT po
COUNTY OF BEAUFORT ) ' _ ; i)
IN THE MATTER OF THE ) -CASENO. 2016-CP-07-01069 @
. CARENDTREATMENTOF ) - L =
- ROBERT POWELL, ) ORDER OF COMMITMENT &2 ,
: RESPONDENT. ) N o o)
) L

The trial of this case was held in the Beaufort County Court of-Common Pleas the week

of February 26 2018 A jury of citizens from. Beaufort County heard this case pursuant to a’
. request fora’ Jury trial filed by the State. Senior Assistant Attorhey General James G. Bogle, Jr.
represented- the State and James K. Falk, Esquire, represented the Respondent. The jury- havmg

“heard the: presentatlon of the ev1dence made the followmg f'mdmgs of fact pursuant to S. C. Code
.- Ann. Sections 44-48-90 and 44-48- 100

The State has proven beyond a reasonable doubt that R_e‘spondent_, Rohen»i?oweu, isa
- sexually violent predator as that term is defined in S, C. Code Ann. Section'44-48-30.

NOW, THEREFORE, IT IS ORDERED THAT: -

_ (a) Respondent Robert Powell is commxtted to’ the Department of. Mental Health for hlS '
long-term control, care and treatment;

by Respondent Robert Powell is to continue to be detamed at. the Beaufort County
Detention Center, and ' then transported to the secure facility of - the outh Carolina
Department of Mental Heaith The Detention Center is'to transport’ Res p 'ndent on such
scheduled date as it coordmates with the Department of Mental Health

" ANDIT IS SO ORDERED.

'CARMEN T, MULLEN |
Fourteenth Judicial Circuit
Court of Common Pleas.

February cl’wg ) ,2018
" Beaufort, South Carolina

4
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant cettifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
‘Supreme Court entitled “Revised Order Concerning Personal Identifying, Information and Other
Sensitive Information in Appellate Court Filings.”

‘Respectfully Submitted,

South Carolina.Commission on Indigent Defense-
Division of Appellate Defense -

PO.Box 11589

Columbia, S.C. 29211-1589

- ATTORNEY FOR APPELLANT

This 29th day of May, 2019
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