THE STATE'OF SOUTH CAROLINA
' In the Court of Appeals
‘Appeal from the Court of Common Pleas |
Frank R. Addy, Jr. Circuit Court Judge

J.C. Nicholson, Jr., Circuit Court Judge

~ Case No. 2014-CP-10-07038
Appellate Case No. 2019-000833

Wendy CI.H. Wellin,

Respondent,
A\
Peter Wellin, Cynthia W. Plum and Marjorie W. King,
Individually and as Co-Trustees and Beneficiaries of the .
Wellin Family 2009 Irrevocable Trust, u/a/b November 2, 2009, »
o ' Appellants,
V. :
Wendy C. H. Wellin, Individuaily and as Trustee of the Keith S. Wellin
Florida Revocable Living Trust u/a/d December 11, 2001, Hamilton College,
Keith S. Wellin Florida Revocable Living Trust, Campbell Hart, and Heather Lane,
Respondents.

In the Matter of: Keith S. Wellin

BENEFICIARY RESPONDENTS’ MOTION TO DISMISS

Respondents Wendy C.H. Wellin, individually, (“Mrs. Wellin”); Hamilton College;
Campbell Hart; and Heather Lane (herein collectively the “Beneﬁéiary_ Respondents”™)
respectfully move fhe South Carolina Court of Appeals. to dismiss this"ap_péal because _it s

prematuré under S.C. Code Ann. § 14-3-330. The Appellants have abpealed an interlocutory



order issued by the Honorable Frank R. Addy,' Jr. that addressed only procedural issues —
' speciﬁcally' discovery and bifurcation — in_iorder to position this case for an imminent, phased .'
trial on the merits. The case is not over, and Appellants cannot further delay a trial of this matter
by pu_rsuing an improper, premature appeal of interlocutory decisions. The-provisions of § 14-3-
330 ensure judicial economy and dictate that the parties try this case and'prOCeed to resolution on
 the merits prior to any appeal. The, groundsifor this motion are more fully set forth herein.

PROCEDURAL HISTORY

"The .above-captioned ‘aetion began as a petition for forrnal probate following the
September 2(')1'4 passing of Keith S; Wellin, viiherein Mrs. Wellin. requested that the Probate
Court of Charleston County probate Mr. Wel-lin’s June 27, 2014.Last'Will & Testament (“June _
27, 20l4 Willi’) and inforrnally appoint her “as personal: representative of her late husband’s
estate. - As required b}‘,' South. Carolina law all 'potential heirs of Mr. Wellin’s estate were named
as. Respondents to the pet1tion 1nclud1ng Appellants Peter Welhn Cynth1a W Plum and
Marjorle W. King (collectively, the “Wellin Children”) Shortly after the pet1t1on was ﬁled Mrs.
Wellin was named the Special Admmistrator of the Estate of Keith S. Wellin.!

- On Octoher 20, 2014;- the Wellin Children contested Mrs. Wellin’s reqvuest,.to 'prdbate‘the
June 27,.2'014 Will by filing ‘an' Answer, Counterclaims,'and Counter-Petition in their individual
- capacities (the “Will Contest_”) and requesting removal of the matter* from Pro’bate Court to _
Circuit Court. The Wellin Children’s .Will Contest named Mrs. Wellin, individually; Hamilton
_ College; the Keith S. Wellin Florida Revocable Living Trust; éampbell Hart; and Heather Lane

as “Counter-Respondents.”  The Wellin Children claimed that the June 27, 2014 Will should be

! At this time, no personal representative has been appointed to represent Mr. Wellin’ s Estate, so
Mrs. Wellin has continued to serve as the Special Adm1n1strat0r '

The removal was granted on October 23, 2014.
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declared invalid on the basis of incapacity, undue influence, duress, fraud, and mistake, and
instead sought to probate Keith Wellin’s August 2011 estate plan.

Shbrtly after the Wellin Children ﬁled their W_ill.Contest in this métter, they also
launched an attack against Mrs_.. nglin personally by filing in personam claims against her in the
District of Squth Carolina (the “Federal Action”). Then in January 2015, the Wellin Children
‘moved to stay the Will Contest because they _clajrried that “resolution of the broader, Federal |
Action will resolve the issues in this Will Contest Action.” Althbugh the motion to stay was
contested, the Ciréuit Court grarifed thé rﬁotion in Jlily 2015, and this matter was stayed fér
several years. |

On October 20, 2017, the Circuit Court lifted the stay of this matter, (Notice of Appleal,
Ex. 2), after which the Wellin Children soﬁght to amend their Wil‘.l'Contest to include the same in
personam claims égainst Mrs. Wellin that were already pendiné in the séparafc Federal Acﬁon.
Even though the .Wellin Children had previdusly assured the federal court that the in person‘arr_i
. claims did hdt affect the Will Contest (aﬁd therefore did not implicate the probate exception to
federal Jurisdiction) and over objections from the other parties, the Wellin Children coﬁvinced
the Circuit Cou_rf that their previously-pending in personam claimé also needed to bé'incl.ﬁded'a_s v |
part of the Will Contest as “mandatory> countefclaims.” On February 6, 2018, the Wellin _
Childrén filed their ame‘nded AﬁsWer, Counterclairhs, and Counter-petition, adding their in
persbnam claims, along with their representative capacities as “new parties,” to this ‘probate‘
litigation. |

In May 2018, the Wellin Children filed another Motion to Stay all proéeedings Ain this B
now-expanded matter — fhe probéte portion of which had been pending by thaf time fof almoét

four (4) years. The Wellin Children again argued to the Circuit Court that this matter should be



stayéd to permit-resolution of the Fed‘eral Action first. That moti'on to stay was denied by
' binterlocutory brder signed by Judge Addy on August 24, >2018, and thé order noted “No fuﬁher
delays in this case. Chief -Ad_m.in Judge should set for trlial (2 Weeks max) as soon as
‘practicable.” (Notice IOprpeal,_Ex. 3). | o |

In. August 2018, the Estate of Keith S. Wellin (the “Estate”) filed a Motion to_Bifurcaté or
for Separate Trial seeking bifurcation of all validity issues associated §vith Mr. Wellin’é June 27,
. _2'014 Will and the amended and‘ restated Keith S. Wellin Florida Revocable Living Trust
executed June 27, 2014 (“2014 Revbcable Trust”), to include (1) wﬁ_ether Mr.} Wellin poésessed
sgfﬁcient mental capacity to éxécute both docuﬁents; and‘t(‘2) wﬁether' Mr. .Wellin_’s execuf[ioh of
the June.27, 2014 Will'or the 2014 Revocable Trust was the result of uﬁdue influence, ffaud; '
duress, or mistake (hereinafter 'collecti;/ely; the “Validity IsSues”j. ’fhe .Esta'te‘ moved .tQ
’ bifurcate Because thé Validity Issues undergird many — if not most — of the major alle‘géﬁons in
thi_s‘litigati-on,bsuch that bifﬁrca’;ing the Validity Issues to be tried ﬁfst would promote efﬁéiency,
economy and faimesé. Mdreové_r, triél of th¢ rValidity Issues ﬁ’rst _ens'ureé that the state court
fulfills fheL exclusive jurisdictibn ‘granted to it by the-‘Geﬁeral Asserﬁbly to decide clompeting-'
petitions for formal testacy — matters whic}h could not ever be resolved in the_ Federal Action. |

ISSUES DECIDED. BY THE ORDER ON APPEAL

The primary order Appellants seek to appeal is Judge Addy’s intcrlocutofy decision to
bifurcate the trial of this matter, which established that the first phése of trial will be'comprised
of the Va]idity Issues for aH changes to Keith Wellin’s estate plan‘ from 2013-2014. (Notice of
| Appe.al., Ex. 1, at 3-4)(the “Bifurcation Order”).' Aithough the BifurCaﬁon Order ruled on six (6)
motions in. tofal' — foﬁr (4) motions seeking prétection fro;ﬂ_ certain deposition.s,”a ﬁlotion by

Appellants for a status conference, and the Estate’s Motion to Bifurcate — the Notice of Appeal



singies out only the bifurcation decisionv for this interlocutory appeal with its eitatron of Morrow
v, Fundamental Long—Term Care Holdings, LLC 412 S.C. 534, 537-40, 773 S.E. 2d 144, 145-47 |
(2015) and accompanyrng parenthet1cal “holdlng order grantmg motion to blfurcate was
1mmed1ately appealable because-lt affected a substant1al rlght of appe_llant.” (Notlce of Appeal,
p. 2 n.1 (also citing generally to S. C Code Ann. § 14-3- 330)) It is for good reasobn that
Appellants have not tried to appeal the other discovery and status conference decrslons by Judge
Addy contained in the Bifurcation Order, because the law is well-settled those decisions are not
imn.rediately a}:)pealable'. 'S.ee, e.g., Grosshuesch v. Crarner;377 SC 12, 659 S.E.2d 112
'(2008)(holding that “d'i‘scovery orders, in general, are interlocutory and are not immediately
| appealable”); Ex parte Wifson, 367 S.C. 7, 625: S.E.2d 205 (2005)(ﬁndiug _art order quashing a
subpoeua duces tecum issued to a non-party is'not immediately appealable because it neither
involves the merits nor affects a Substantial rightj; Waddell v. Kahdy, 309 S.C. 1, 419 S.E.2d 783
(1‘992)(holdrng an order requiri.ng.a party to submit to‘der)osition is not immediately appealable);
) Fulmer v. Cain, 380 S. C. 466 670 S. E 2d 652 (2008)(hold1ng that the “mode of trial” exceptlon
to the general rule that only ﬁnal orders are 1mmed1ately appealable is confined to orders which
~ abridge a party’s const1tut10na1 rlght to trial by jury). As outlined below thls appeal must be
dlSH‘llSSed because Judge Addy s bifurcation dec1s1on to try the Vahdlty Issues ﬁrst is not

1mmed1ately appealable either.?

3 Although Appellants’ Notice of Appeal also attaches prior circuit court orders (entered October
20, 2017 and August 24, 2018) which rejected Appellants’ repeated effort to stay the probate
proceedings indefinitely while the Federal Action proceeds, Appellants admit those orders “are
not ordinarily immediately appealable” unless “there is another appealable issue before the
court.” (Notice of Appeal, p. 2, Exs. 2-3). Because there is no other immediately appealable
1issue at this time, as outlined infra, these orders are not properly on appeal either.
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ARGUMENT

.The Bifurcation Order is a non-ﬁnal, interlocutory order, and the law is well-settled that
bifurcation is not an immediately appealable issue. _Flagstar Corb. v. Royal 'Surplus Lines, 341
S.C. 68, 533 S.E.2d 331 (2000) (holding .order bifurcating issne of exclusion under insurance
contract. from 1 1ssue of occurrence was not appealable) Senter v. Plggly Wiggly Carolina Co.,
341 S.C. 74, 533 S.E. 2d 575 (2000) (hold1ng order b1furcat1ng issues in contract case. between
liability and damages was not 1mmed1ately appealable). Nevertheless, Appellants attempt to
appeal-the Bifurcation 'Order, citing § 14-3-330 and Morrow for thelr assertion that. “the order
affects a substantial right of Appellants.” (Notice of Appeal, p. 2, n.1). Appellants have not
endeavored to explain what “substantial right” they believe was impacted by the Bifnrcation :
Order, and as outlined in more detail below,_theircitation to Morro_w_‘is Ainapposite because the -
“substantial right” Morrow sought to protect is not at stake here. Dismissal of Abpellants’
prernature appeal of the Bifnrcation Order is necessary because there is no statutory basis for
their 1mmed1ate appeal in this case —' under Morrow or any other case law 1nterpret1ng the
General Assembly s § 14-3-330 definition of appealable 1nterlocutory orders

“Generally only final Ju’dgments_are appealable.” Tillman v. Tillman, 420 S.C. 246, 248-
49, 801 S.E.2d 757,.‘759 (Ct. App. 2017); see also Doe v. Howe, 362 S.C. 212, 216,: 607 S.E.2d
354, 356 (Ct. App.’ 2004) (“‘Final judgment’ is a term of art referringvto the disposition of all the
issues in the case. ”) An order hke the B1furcat10n Order in this case wh1ch “reserve[es] an issue,
or leav[es] open the p0551b111ty of further action by the trial court before the rights of the parties
are resolved, is mterlooutory.” Tillman, 420 S.C. at 248-49, 801 S.E.2d at 759 (citing Ex parte
Wilson, 367 S.C. 7, 12. 625 $.E.2d 205, 208 (2003)). The only interlocutory orders that may be

appealed are those defined in the narrow exceptions of S.C. Code Ann: § 14-3-330:



(1) Any intermediate judgment, order or decree in a law case involving the merits
in actions commenced in the court of common pleas and general sessions, brought
there by original process or removed there from any inferior court or jurisdiction,
and final judgments in such actions; provided, that if no appeal be taken until final
judgment is-entered the court may upon appeal from such final judgment review
any intermediate order or decree necessarily affecting the judgment not before
appealed from,; '

2) An order affecting a substantial right made in an action when such order (a) in

effect detérmines the action and prevents a judgment from which an appeal might

be taken or discontinues the action, (b) grants or refuses a new trial or (c) strikes
* out ananswer or any part thereof or any pleading in any action;

(3) A _ﬁnal order affecting a substantial right made in any special proceeding or |
upon a summary application in any action after judgment; and '

(4) An interlocutory order or decree in a court of common pleas granting,
continuing, modifying, or refusing an injunction or granting, continuing,
modifying, or refusing the appointment of a receiver. - '

‘S.C. Codé Ann. §V 14—3_—330 '(1976 & Supp. 2014); Hagood v Sommerville, 362 S.C. 191, 194,

607 S.E.2d 707, 708 (2005)(;fAn order generally must fall into one of éeveral’categories‘ éet fbﬁh '
~ in that sftétuté in orcier to be imme;dia‘ltely appealable.”); see al;v'o .Tillman‘, 426 S;C. at 250-51, 801
SE2d at 760' (finding that “[t]o a\-/<'>id circuitous litigation and needless appealé; we construe
section 14-3-330 nar.rowly”)v. Narrow construcfioﬁ of § -14-3-330 .furthe,rs jﬁdicial economy by
avoiding “piecémeal appeals.” Hagood, 362 8.C. at 196, 607 S.E.2d at 709.

The South Carolina Supreme Céurt has répeatediy héld that bifurcation orders are ﬁot
immediately‘appelalable under § 14.-.3-330, Flagstar and- Senter, sﬁpra, yet Appellants clai.m
‘J udge Addy’s Bifurcation drder is immediately éppealable becéuse it “affecté a substantial right
of Ap_pellants..” (Notice _Qf Appeal, P 2, n.1)(citing geﬁerally to § 14-3-330)._ The Appellants’ »
Notice of Appéal fails to differentiate Judge Ad.dy’s: f'Bifurcatioril Orde; frorﬁ those previously
rejecied for imfnediate appeal, and ‘the thicé of Appeal fails to idéntify which of the § 14-3-330
“substantial right’ subséctiohs Appellants,.héve.invoked to support their appeal 1n this case. A
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- plain readmg of the statute reveals Subsection (2)(a) to be the only “substantial right” provision
of the statute even potentially applicable to the Blfurcation Order,* and Subsection (2)(a) was the
‘only provision relied on by the Court in Morrow, to whlch Appellants have cited. (Notice of
.Appeal, p- 2; n.1 (citing Morrow, 412 S.C. at 539; 773 S.E.2d at 146)).
For an -order to qualify as liaving impactecl a substantial right under § 14-3-330(2)(a), it

must be,“[a]n oider involving the merits . . . [that] -ﬁnally determine[s] some substantial matter
: formmg the whole or a part of some cause of action or defense i in the case in which the order is
.entitled ”  Duncan v. Govt Emps Ins. Co., 331 S.C. 484, 485, 449 SE. 2d 580, 580 (1994)
(quotlng Knowles v. Standard Sav. & Loan Ass'n, 274 S.C. 58, 59, 261 S.E.2d 49, 49'(1979)).
Section 14-3-3 3(l(2)(aj does not permit the immediate appeal of just any nretrial order affecting a
substantial right. '4 Rather, the statutory language makes clear that an .order affecting a substantial |
right is irninediately appealable only “when such order would discontinue an aCtion, prevent an
appeal, ... or strike out an action or defense.” Mid-State Distribs. v. Century Imps., 31.().'S.C.'
'330, 334 n.4, 426 S.E.2d 777, 780 (1993). | ‘ |

| None of these circ_umsta.ncﬂes apply to‘the B-ifu.rcation Order in tl’llS case,' which simply
orders the ’presentation of isSues to the fact—ﬁnder for decision, extracting salient determinations -
over which the state court has ‘exclu.sive jurisdiction - to be decided first. No claims or defenses
have been stfuckb or pretermitted;. the Bifuication Order merely establishes the framework in
which those claims and defenses will be pr'esented.v Importantly,_ the Validity Issues that Judge

- Addy slated to be tried first are the fundamental probate determinations that, according to the

* The Bifurcation Order did not “grant[] or refuse[] a new trial” or “strike[] out an answer or any

“part thereof or any pleading in any action,” to invoke Subsection 2(b) or 2(c), respectively. Nor
is the Bifurcation Order “[a] final order” that qualifies as immediately appealable pursuant to
Subsection (3). ‘Subsection 2(a) is the only potentially applicable statutory grant of immediate
appealablhty here.



Géneral Assembly, can only'be determined Within the exclusive jurisdiction of South Carolina
stéte conrts. The fact Cannot be ignored that Appellants have nhosen to pursue portions of this
underlying litigation in ftwo Idiffer,ent‘ cases proceeding simultaneously in's'tat_e and federal court.
Judge Addy’s Bifurcation Order simply streamlines trial of the state court matter by ensuring the
- state bcou-rt tries ﬁrSt that portion of ‘the litigation that 'only. it can: The validity of testamentary
docu@ents. As the Bifurcation Order note..s, “Bifurcation nf the [Validity”I]ssnes will promote -
convenience, efﬁéiency, and nconomy 1n that thesev‘issues'c'an only be decided in state court and
resolufion of thnsé issues will likely resultv in resolution of much of the federal litigation.”
_(Bifuréation Order, p. 3). .The Biﬁlfcation Order does not impact a “Substantial fight” of
' Appeilants as required by §.14-3-33.0(2)(a). ’ |

Nor can Anpellant_s se’ek solace in the Suprer_ne Court’s Morrow npinion, which only
found that the bifurcation order entered in that case was immediately ’apneallable benause it
_irnpacted the “‘[t]he [substantial] .right’of tne plaintiff to choose her'defenciant.f” Morrow, 412
S.C. at 539; 773 S.E.Zd at 146 (parenthetically quoting Neeltec Enters., Inc., v. Long, 397 S.C. .
563, 566, 725 S.E.2d 926, 928 (2012)). This ‘c.aée is not Morrow, where the trial court’s order
- was plagued by a “material misunderstanding” of thé Morro.v_vvs" claims and ifnproperly
“conflate[d] the theories of vi_carious liability and direct liability by determining the Morrows
“can move forward on their claims against ihe- corpnrate defendants only if they ﬁrst recover
against Magnolia Plac;e.” 412 S.C. at 538; ‘7__73, S.E.2d at 146. There was no material
_misunderstanding of Appellants’ claims by Judge Addy in this case, nor _does_the Bifurcation
Order rnake the .second phase of triai- contingent on the first phase as did the trial court in
Monrow. The Bifurcntion Order merely establishes the order of issues Ato be tried; it does nof '

treat certain claims as "‘depe'ndent”A upon -other claims, “effectively grant[ing] . . . potential



summary judgment” 61_1 certain issues like in Morrow. 412 S.C. at 539; 773 S.E.2d at '146; Judge
Addy’s order contemplates that all of the issues will be tried at some pboint, but that some will be
tried beforve others. |
| Pe;rhép_s most significant to tfle question of appealability in this case is what thé Court
explicitly r_efuseti to do in Morrow: I;[ “decline.[ci]‘the .. . invitation to basé :‘our decision 'on _thé
manner in which the métion ,Was charac‘terized%one of bifurcation” and set .apart the bifqrcatibn |
‘order in. Morrow as “quite distinct from o;[her orders of bifurcétioh which have come befﬁre this
Court.” 412 S.C. at 539-’40; 773 S.E.2d at 147 (Compéririg Morrow to Flagstar and Sente>r,
vsupf‘*a). -The narrow tailoring of the Morrow opi‘nion prevénts it from serving as a blanket
| authorizatioh to immediatély appeal any.'bifurcation order, yét .tha“t‘ is exactly the result that
Appellant_s’ Notice of Appeal urges 1n this case With its cﬁ_fsbry citatioﬁ to Morrow as authority -
to appeal an “order granting motion to bifurcate.” '(Notice of .Appeal, p 2, n.i). Morrow offers
no réason to abrégate the Court’s rejection of bifurcation as an imrﬁediately appealable issue in
Flag_star and Senter apd it does ‘no‘;‘ .eléVate Juage A‘ddy’s Biﬁucétibﬂ Order for an immediate
appeal. | |
Allowing Appellants to appeal the Bifufcation Order.'would impermissiblf expand t,h.e
reaqh'of § 14-3-330(2)(a) to er;compass a category of Iproce'duralv orders that fall squarely within
the fr_ial court’s discretion for trial maﬁagement. ~See Rule 42(b), SCRCP (;‘The»couft, in
furthe'raﬁce of convenience . . . may order a sepa‘rate tfial of any . . . separate 'issue Ce '.”);
Durham v. Vinson, 360 S.C. 639, 644-45n.2, 602 S.E..2d.760, 762 n.2 (2004) (finding the circuit
court has discretion to bifurcate a _trial); If bifurcation'dec_isions are immediately appealable, no
judge will ever consider Bifurcating-issues for trial evenvif it would serve the eﬁds of justice;

or.dering bifurcation would virtualiy guarantee that a piecemeal appeal thwarts any forward
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progress of a case toward resolution. It is for this very reason tha£ immediately appealable
interlocutory orders are the exception and not the rule under § 14-3-330. This case has already
been délayed several years due to Appellants’ efforts to stay the probate proceedings. Breland v.
Love Chevrolet Olds, Inc., 339 S.C. at 94, 529 S.E.2d at i3-14 (“[W]e believe avoiding
piecemeal litigation is the best policy to follow. The current case reveals why such appealé are
disfavored. ... Already the progress of this case has been delayed several years.”). No further
delay is warraﬁted, and this Court’s observation in Tillman is equally applicable here:

Appellant's rights have yet to be finally determined by the circuit court. Appellant

has not reached the end of the road, however long and winding he may have made

it. The order is not immediately appealable.

Tillman, 420 S.C. at 251, 801 S.E.2d at 760.

CONCLUSION

For all of these reasons, the Beneficiary Respondents respectfully request that the Court
dismiss the prematurely-filed appeal and allows this case to proceed toward trial in the Circuit

Court.

Respectfully submitted,

& BOYD, P.A.

.C. Bar No. 64526)
Gray T Culbreath (S8.C. Bar No. 11907) -
John D. Hudson, Jr. (S.C. Bar No. 68646)
Lindsay A. Joyner (S.C. Bar No. 77437)
1201 Main Street, Suite 1200

Post Office Box 7368 v
Columbia, South Carolina 29202

(803) 779-1833

(803) 779-1767 (f)
jlay@gwblawfirm.com
geculbreath@gwblawfirm.com
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