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 STATEMENT OF ISSUE ON APPEAL

1. Did the ALC err when it ruled that the Appellant’s issue one could not be raised on
appeal because it constituted an attack on the jurisdiction of the trial court and is a
matter for direct appeal and not for the Respondent nor the ALC?



STATEMENT OF THE CASE

On August 8, 1981', the Appellant entered the USA gas station in Florence South Carolina.
Armed with a firearm he demanded money from the cashier. During the course of this robbery the
Appellant shot the victim causing his death. He was later apprehended and charged with the
offenses of murder and armed robbefy. The solicitor’s office decided to seek the death penalty. On
September 19, 1992, a jury“of his peers decided to spare the Appellant the death penalty; however,
they did find him guilty of both offenses.

The Appellant appeared before the Honorable John Hamilton Smith who sentenced the
Appellant to a term of incarceration fof the remainder of his natural life for the offease of murder
and, twenty-five years fer armed robbery. At the time the Appellant committed. these offenses
South Carolina law allowed an inmate parole eligibility upon the service of twenty years.

| The Appellant made- his initial appearance before the Board on April 28, 1999.! At the
conclusion of this hearing the Board decided to deny the Appellant an opportuhity to be released
on parole. Since this initial 'denial the Appellant has appeared before the Board an additional
sixteen times each resulting in a denial of parolel.2 His most recent appearance occurred on July
18, 2018. Parole was denied due to: 1) the nature and seriousness of the current offense; 2) an
indication of violence in this or a previous offense; 3) the use--of a\‘deadly weapon in this or a
previous effense; and, 4) a criminal recerd that indicates poor community adjustment. The

Appellant requested a rehearing which was denied on September 18, 2018.
When the Appellant was informed of this denial of parole he decided to file a notice of

appeal before the Administrative Law Court (ALC). Within this appeal the Appellant alleged that

! Due to good time credits the Appellant became eligible for parole upon the service of seventeen years
2 The Appellant waived his appearance on May 5, 2004.



being sentenced on a Sunday makes this conviction unlawful. He also argued that the denial of |
parole violated ex post facto and due process.

The Respondent argued that the Appellant cannot argue that he was unlawfully convicted
initially before the -ALC. The ALC also has no jurisdiction over this conviction so this argument
cannot be considered. The Respondent also argued that essentially the identical criteria being used
now exist at the time he committed this offense, so there exist no violation of ex.post facto.

Both sides submitted briefs and each were considered by the ALC. Upon reading these
briefs the Honorablé H.W. Funderburk, Jr. made his decision fegarding this matter. On February
26, 2019, the ALC issued his order determining that the criteria considered by the Board did not
constitute a violation of ex p.ost facto. The ALC also decided not to consider that the Ap'p'ellant’s
conviction was unlawful due to it occurring on a Sunday. The ALC determined fchat this argument
was not originally raised before the Board; and, that they did not have jurisdiction to make a
determination regarding this .conviétion.

The_ Appellant now submits this appeal arguing that the ALC erred in not considering the
argument regarding the lawfulness of his Sunday conviction. The Réspondent will argue that since
the argument was not made before the Parole Board it was not preserved for appeal and the Board
nor the ALC has jurisdictilon'to make a determination regarding the lawfulness of a conviction.
The brief of the Respo_ndent supporting these defenses follows.'

ARGUMENT |

1. The argument of the Appellant was void due it not being initially raised for the first
time on appeal, nor did the ALC have jurisdiction.

Within his brief the Appellant argues that the ALC erred due to the fact they decided not
to address his argument regarding it being unlawful for him to be convicted and sentenced on a

Sunday. The Appellant believes that his conviction was unlawful which will dény the Board the



abilit)} ';o éélisiciér -lulim for.par;ﬂ'e. The -ALC properly determined that since this argument was
initially raised on appeal and not before the Board and there exist no subject matter jurisdiction.
The ALC determined this argument Waived, the Respondent agrees.

The ALC’ssits in an appellate capacity regarding the decision of the Parole Boatd when it
comes to the denial of parole eligibility or any failure- of the board to consider the maﬁdatory
criteria. The jurisdiction of the ALC to review the decision of the Parole Board was established in_
the South Carolina Supreme Court cases of Al-Shabbaz v. State, 338 S.C. 334, 527 S.E.2d .724
(2000), Furtickv. S.C. Dept. ofProbation, Parole'vand Pardon Services, 352 S.C. 594, 576 S.E.2d
146 (2002), and Cooper; v. 8.C. Dept. of Probation, Parole and Pardon Services, 377 S.C. 489,
661 S.E.2d 106 (2008). In A4/-Shabbaz, the South Carolina Supreme Court created a new avenue
‘by which an inmate could seek reviéw of a final decision of a state agency in a “non-collateral”
matter related to a con\}icti(')n or sentence. The Court held that inmates could appeal those final
agency decisions to the ALC, and ultimately the Court of Appeals pursuént to the Administrativé
Procedures Act. Al-Shabbaz, at 376. In Al-Shabbaz, the Court rgcognized. that, “these
administrative matters typically arise in two ways: (1) when an inmate is disciplined and
punishment is imposed; and (2) when an inmate be.lie\}es priéoner officials have erroneously
calculated his sentence; sentence-related credits of custody status.” Id, at 369.
| The Court noted that the appealable ﬁﬁal decision in Furtick arises in the latter manner,
where the inmate alleges that the Department errorieously determined he was not eligible for
parole. The review by the ALC: under the procedures -set forth in Al-Shabbaz, is necessary to
~ determine whether the inmate has a liberty interest in gaining access to the Parole Board. Furtick,
at 149. The Court determined that the permanent denial of parole implicates a liberty interest

sufficient to require at least minimal due process. Id.



In Cooper, the ALC was given the very narrow ability to review a denial of parole to
determine if the Board applied the mandatory criteria prior to their final decision. If it is shown
that the Board considered the mandatory criteria and risk assessment the final decision stands; and,
the ALC would have no ability to rule on the outcome. If it is found that the Board in some way
failed to apply the mandatory criteria, or risk assessmeﬁt, they can order the case remanded for a
new hearing.

The ALC had jurisdiction to hear this case and make a determinétion regarding if the Board
followed the proper criteria prior to making the decision to deny parole. TheAALC made the proper
determination regarding the denial of parole. The ALC ruled‘ that the Board did not violate ex post
facto in the use of the current criteria. This is the proper' deéision which the Appellant does not
argue against. The Appellant argues that the ALC was incorrect in not addressing his claim that
his conviction was unlawful so the Board should not have jurisdiction. The ALC was correct in
deqiding not to address this claim, due to it not being preserved for appeal, nor having juri.sdiction.

‘Within his brief the Appellant argues that the ALC erred in not addressing his argument
that the board failed to have jurisdiction over his parole due to his conviction being unlawful. The
Appellant argued that since his conviction was made on a Sunday it was improper and the Board
should not have had any ju4risdiction over his parole de;termination. Within his order the ALC
decided that he was not going to address this issue. He decided that the Appellant failed to raise
this issue before the Board nor included it in the grounds raised on appeal. The ALC also decided
that this was an attack on the jurisdiction of the trial court which was a matter for direct appeal and
cannot be considered by vthe Board nor the ALC in an administrative review of the denial of parole.

The Appellant was convicted for the offense of murder, at the time of his conviction South |

Carolina law allowed an individual convicted of murder parole eligibility upon the service of



twenty years. Once the Appellant had served thetrténdatory term he was allowed to appear before
the Board. The Appellatlt was properly given an opportunity to appear before the Parole Board
_pursuant to South Carolina law. The ALC had no reason to remand the denial of parole back to the
Board. This is the only remedy given to the ALC regarding the denial of parole. An administrative
law judge shall not hear an appeal from an inmate in the custody of the Department of Corrections
involving the loss of an appeal involving the denial of parole to a potentially eligible inmate by
the Department of Probation, Parole and Pardon Serv1ces S.C. Code Ann. §1 23 600 (D)(2018).

The Appellant never raised this argument before the Board'so it was waived. See, Ewing v.
State Bd. of Medical Examiners of South Carolina, 290 S.C. 89, 348 S.E.2d 361 (1986)(Physician .
who failed to raise issue of constitutional composition of Board of Medical Examiners at agency
level or in lower court had waived that issue, for purposes of appeal in medical disciplinary action.) _
The Appellant had created a new argument that was initially raised before the ALC. An atgument
that was not initially raised nor decided by the Parole Board. The ALC was correct in not
addressing this argument due to it being initially raised before the ALC and not before the Board.
A defendant may not argue one ground.belo.w and another on appeal. State v. Adams, 354 S.C.
361, 380, 580 S.E.2d 785, 795 (2003).

The ALC was also eerrect in deciding that they did not have jurisdiction over this matter.
If the Appellant believes his conviction was done in error that matter must have been raised on
appeal before the Supreme Court end, not before the ALC. After a plea or trial resulting in
conviction or a proceeding resulting in revocation of probation; a notice of appeal shall be served
on all respondents wtthin ten (10) days after the sentence is imposed. Rule 203 (2) SCACR. The
Appellant did file a notice of appeal after his conviction. Within this appeal the Appellant raised

as issues, 1) a failure of the court to allow him a speedy trial; 2) that the Court erred in admitting



items into evidence that ;vx.fere frults ot"the‘ statement glven b}; the Appella-nt te tlte authorities; and,
3) he was entitled a voluntary manslaughter instruction to the jury. See, State v. Tyson, 283 SC
375, 323 S.E.2d 770 (1984). The Appellant had the opportunity to raise this argument 1;1wfully
after his conviction per the rutes of the Appellant Court. He t'ailed to do so, this argument cannot
be raised before the Board nor the ALC. Once he failed to raise this argutnent before the South
Carolina Supreme Court it was waived never to be raised later before any other Board or Court.

As stated earlier the ALC was only given the jurisdiction to make a determination as to
whether the denial of parole was lawful, and followed the mandatory criteria. Any determination
as to whether or not his conviction was lawful goes beyond the Administrative capacity of the
ALC. Any decision of the ALC regarding the conviction of .the Appellant_ would go beyond the
separation of powers. |

Since the Appellant failed to raise it earlier and it going beyond the jurisdiction .of the ALC
and the Board this issue was waived by the Appellant. The ALC was correct in not addressing this

issue. The final decision of the ALC should be affirmed by this court.



CONCLUSION

Based on the foregoing reasons the Respondent respectfully requests the final decision of

the ALC be affirmed.

Respectfully submitted, /
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