STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Clifton Newman, Circuit Court Judge

THE STATE,

RESPONDENT,

JO PRADUBSRI,
APPELLANT

APPELLATE CASE NO. 2015-000208

FINAL BRIEF OF APPELLANT

JOHN H. STROM
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 :

Columbia, SC 29211-1589

(803) 734-1343

ATTORNEY FOR APPELLANT



TABLE OF CONTENTS

TABLE OF CONTENTS ..ottt icestseesss sttt snaees 1
TABLE OF AUTHORITIES ......coootiiiecceeeiceieine sttt eteses 2
STATEMENT OF ISSUES ON APPEAL ......ocotviiiiicreeerce sttt eessssssaens 5
STATEMENT OF THE CASE.......coooiiiiicccciiitcet et ses e ebenne 7
STATEMENT OF THE FACTS.......ooierittreeiee ettt eettseseveesese e sssessessasens 9
ARGUMENT ..ottt sttt s 22
CONCLUSION ...ttt ettt eseness bbbt caene 44



TABLE OF AUTHORITIES

Cases

Berkemer v. McCarty, 468 U.S. 420 (1984) ......ooueveiiieeeeeeitec ettt ettt st n e e 26
Estelle v. McGuire, 502 U.S. 62, 72 (1991)..cueieeeeieeeeeeeeeeeeeeeeeetee ettt 31
Hlinois v. Gates, 462 U.S. 213 (1983) ...ttt nen 28
Jackson v. Virginia, 443 U.S. 307 (1979)....c.oviiiiieee ettt tesenns 34
Knight v. State, 284 S.C. 138,325 S E.2d 535 (1985) . .v oot 26
Lowry v. State, 376 S.C. 499, 657 S.E.2d 760 (2008) ......oeereeeeiriicireeienecieccnneneeseeeseeesaeans 33
Lyle v. State, 125 S.C. 406, 118 S.E. 803 (1923)...ccmcciiriieiriccreecretreete e 18, 40
Mapp v. Ohio, 367 U.S. 643 (1961) ...c.ovurireerrrinsiioereeeeeeeeeeesiesae e sssen s et 27
McLawhorn v. North Carolina, 484 F.2d 1 (4th Cir. 1973) .cccvveeiieecireceeeeeree e, 23
Morissette v. United States, 342 U.S. 246 (1952) ..o ovvveeeeeeeeeeeeesreeeseeeveseseesseeeseseeseesseseesseseeseens 36
Roviaro v. United States, 353 U.S. 53 (1957) ettt ettt e era et ae e 23
State v. Ard, 332 S.C. 370, 505 S.E.2d 328 (1998) .....coveiririiiiriiciniiiiinenieccie e 32
State v. Asbury, 328 S.C. 187,493 S.E.2d 349 (1997 et 34
State v. Beck, 342 S.C. 129, 536 S.E.2d 679 (2000) ......ccooveevevrmiinrcreerreernceeenieeneeneneaene 40, 41
State v. Blurton, 352 S.C. 203, 573 S.E.2d 802 (2002).......coveruererreriiricentrereeeceneeee e 30, 31
State v. Blyther, 287 S.C. 31,336 S.E.2d 151 (Ct. App. 1985) ....cveiveririeiniiiecierecireeerenee 23
State v. Brown, 360 S.C. 581, 602 S.E.2d 392 (2004) ................................................................. 34
State v. Buckmon, 347 S.C. 316, 555 S.E.2d 402 (2001) ....coeurrerirriirreitrer e 35
State v. Bultron, 318 S.C. 323, 457 S.E.2d 616 (Ct. App. 1995).....ccveciniiriicrereeeeereennas 22,23
State v. Burney, 294 8.C. 61, 362 S.E.2d 635 (1987)......ovirviiiiiiiiiiiniciens 23
State v. Burns, 294 S.C. 338,364 S.E.2d 465 (1988)......ccerreeermrriinrecrerreieretieeneeneeeeseceneeenenes 24



State v. Butler, 343 S.C. 198, 539 S.E.2d 414 (Ct. App. 2000)......coceeeeiieeereecreereeenen, 26,27,29

State v. Carter, 323 S.C. 465,476 S.E.2d 916 (1996) ......ovcrrmrrrimrereessienteeae e reveneess e 42
State v. Cheeseboro, 346 S.C. 526, 552 S.E.2d 300 (2001) ...ccvoviriveoeiereiiieeeeeeeeeeteeer e, 42
State v. Cutro, 332 S.C. 100, 504 S.E.2d 324 (1998)....ccormirrrrrierrieretiecereteeeee s e sreteee v v 42
State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012).c.cocvurirereerrrrrrsereereeenriissesesesesenns passim
State v. Diamond, 280 S.C. 296,312 S.E.2d 550 (1984) ...c.vvvmvreeiiinrininiis e, 23
State v. Ferguson, 302 S.C. 269, 395 S.E.2d 182 (1990).....................‘ ..................................... 36, 38
State v. Fletcher, 379 S.C. 17, 664 S.E.2d 480 (2008)......coeeiviereeieireereeeeeee sttt 39
State v. Freeland, 106 S.C. 220, 91 S.E. 3 (1916) ...veoveeeeeeiiieeeeeeeee et 36,38
State v. Gillian, 373 S.C. 601, 646 S.E.2d 872 (2007).....cerevriirerirerirrcirirnereneeereeceesesieneeeesenns 40
State v. Gosnell, 341 S.C. 627, 535 S.E.2d 453 (2000).......cc..ceoirerenririnieerireereesiere s 41
State v. Hayward, 302 S.C. 75,393 S.E.2d 635 (1990).....c.cuerivrenriiicereiniseietrie e 22
State v. Humphries, 346 S.C. 435, 551 S.E.2d 286 (Ct. App. 2001) c..cvvvecirvnerrreereereeeeee 43
State v. Humphries, 354 S.C. 87,579 S.E.2d 613 (2003)......cceveeerieierireererirerteeneee e 3,18,42
State v. Jefferies, 316 S.C. 13,446 SEE.2d 427 (1994)...c.cuvireirirerrccreenninrcenieseenee e seereveens 36
State v. Leonard, 292 S.C. 133,355 S.E.2d 270 (1987)...cveeivieeeeeteeieceerecie st rae v 30, 31
State v. Lesley, 486 S.E.2d 276 (Ct. APD- 1997) c..ecviiieeeeeect ettt st 26
State v. Mitchell, 341 S.C. 406, 535 S.E.2d 126 (2000) .......cccererirercirecrrrnrcireneeerecrecneereneene 35
State v. Odems, 395 S.C. 582, 720 S.E.2d 48 (2011) c.cuvriimiirieiceererrerreereeccree e 35
State v. Pagan, 369 S.C. 201, 631 S.E.2d 262 (2006)........cceeiiieieieeneieieeieneereie e 39
State v. Pierce, 326 S.C. 176,485 S.E.2d 913 (1997)..c.ciiiiimiiiiiincticisriee e 42
State v. Pope, 410 S.C. 214, 763 S.E.2d 214 (Ct. App. 2014)....cooiviiiirrrerercnereeeneceene 28,29
State v. Pradubsri, 403 S.C. 270, 743 S.E.2d 98 (Ct. App. 2013)...cciriiiininiiiriineiiniiinneinens 7




State v. Raffaldt, 318 S.C. 110, 456 S.E.2d 390 (1995) ...cevrrrrrreieieeriert sttt ene 43

State v. Roberts, 368 S.C. 529, 629 S.E.2d 679 (Ct. App. 2006)........ooveeereeeeeneeeeeeeeeeeeeeeeeeenne 29
State v. Stewart, 278 S.C. 296, 295 S.E.2d 627 (1982)...ccevrreveririrriienrererirereesreeeeie e en s 34
State v. Watts, 321 S.C. 158,467 S.E2d 272 (1996) ....ceevecerrerireinieeereeie e, 36
State v. Willard, 374 S.C. 129, 64 S.E.2d 252 (Ct. App. 2007).....coceeveecrererennenn. IR 29
State v. Woodruff, 344 S.C. 537, 544 S.E.2d 290 (Ct. App. 2001).....ocevvivrerererererircreeeereeeee e 26
Todd v. State, 355 S.C. 396, 585 S.E.2d 305 (2003) ...eeririieiiiirecireretreees e 32
United States v. Calandra, 414 U.S. 338 (1974) ....voreeeeeeeeeeceeeetee et s 27
United States v. Cortez, 449 U.S. 411 (1981) .c.cccvververereciieicieeenene, s 26
United States v. Gonzales-Balderas, 11 F.3d 1218 (Sth Cir. 1994).......ccoeveviereriieceecceeeeena, 32
Whren v. United States, 517 U.S. 806 (1996) ........cccoeeereeiirieeeerieesereeresvernsesesssse e svessonens 26
Wong Sun v. United States, 371 U.S. 471 (1963) ...oovevereeeceeeeeeeeeee e 27,29
Statutes

Bish. Stat. Crimes, §§ 132, 231 ..ottt ennns 37
S.C. Code AN § 44-53-370(€) .veveviviuiiriicereririieei ettt cteaeie e eses ettt 40
S. C. Code Ann. § 44-53-370 (€)(2). ..ovivivirieireiiiiiireerennetnteeese et etes bt et s e oo ses s seans 40
S.C. Code Ann. § 44-53-445 (1995)......coiriiirieeeirieeriierter ettt be st s r st seaesens 36
S.C. Code Ann. § 44-53-445 (2010) ....covceemreiiiecetrrereet ettt et e 36
Other Authorities

The Criminal Law of South Carolina,. McAninch, Fairey & Coggiola (5th ed. 2007).................... 40

Constitutional Provisions

UL, Comnst. AMENA. TV .ottt e e e e e n s e e e eseasaaasaaansenasesnarasees 26



STATEMENT OF ISSUES ON APPEAL

The trial court erred reversibly in refusing to reveal the identity of the confidential informant
because the confidential informant acted beyond the scope of a mere tipster and, as the sole
source of law enforcement information regarding Appellant, her identity was relevant and

helpful to Appellant and essential to a fair determination of Appellant’s case.

The trial court erred reversibly in finding that reasonable suspicion existed to justify
stopping Appellant’s vehicle where Appellant had not violated any traffic laws and the stop
was based only on information provided by the confidential informer, whose information on

Appellant was uncorroborated.

In violation of State v. Daniels, 401 S.C. 251, 258, 737 S.E.2d 473, 477 (2012), and in .
contravention of his own ruling, the trial judge erred reversibly by instructing the jury that
reasonable doubt, “is doubt which makes an honest, sincere, conscientious juror in search of

the truth to hesitate to act.”

The trial court committed reversible error in refusing to grant a directed verdict of
acquittal on Appellant’s indictment for possession with intent to distribute within the
proximity of a school where the State failed to prove that Appellant knew, or was at a

minimum willfully ignorant of the fact, that he was within one half mile of Irmo

Elementary School.

The trial court erred reversibly in ruling that: (A) former co-defendant, Melissa Martin’s
testimony alleging that a prior drug sale occurred immediately before the investigatory stop

. and alleging that Appellant manufactured crack cocaine in his residence, constituted



evidence of an element of trafficking; and (B) by refusing to rule whether the State had
proved these alleged prior bad acts by clear and convincing evidence, and whether her

testimony’s probative value was outweighed by its prejudicial effect.




STATEMENT OF THE CASE

On February 9, 2009, the Lexington County Grand Jury indicted Appellant Jo Pradubsri
for: trafficking in crack cocaine (28-100 grams); possession with intent to distribute crack
cocaine within the proximity of a school; and unlawful carrying of a pistol. R. 387.

On Fébruary 11, 2010, Appellant proceeded to trial before the Honorable Thomas A. Russo
and a jury. R. 1. Da;/id M. Mauldin and Mathew C. Buchanan represented Appellént, and Assistant
Solicitors David M. Stumbo and Michael D. Ross represented the State.

The jury found Appellant guilty as charged. R. 347, 11. 17 - 348, 1l. 6. The trial court
sentenced Appellant to 30 years imprisonment for trafficking, fifteen years imprisonment for
possession with intent to distribute within the proximity of a school, and one year imprisonment for
unlawful possession of a gun.

In an opinion filed on May 1, 2013, the South Carolina Court of Appeals reversed
Appellant’s conviction and remanded for a new trial. State v. Pradubsri, 403 S.C. 270, 743 S.E.2d
98 (Ct. App. 2013). On appeal, Dayne C. Phillips represented Appellant and Assistant Attorney
General William M. Blitch represented the State.

On November 4-5, 2014, Appellant proceeded to trial before the Honorable Donald B.

.Hocker and a jury. Because of a mistake in the indictments, Appellant’s second trial ended in a
mistrial. Appellant was represented by David M. Mauldin, and the State was represented by
Assistant Solicitors Lester M. Bell, Jr. and Casey N. Rankin.

On January 13, 2015, Appellant proceeded to trial before the Honorable Clifton B. Newman

and a jury. R. 1 Dayne C. Phillips and David M. Mauldin again represented Appellant and Assistant

Solicitors Lester M. Bell, Jr. and Casey N. Rankin represented the State.



The jury found Appellant guilty as charged. R. 347, ll. 17 - 348, 1. 5. The trial court
sentenced Appellant to concurrent terms of twenty-five years imprisonment for trafficking, fifteen
years imprisonment for possession with intent to distribute within the proximity of a school, and one

year imprisonment for unlawful possession of a gun. R. 356, 11. 1-6.



STATEMENT OF FACTS

On November 9, 2008, Appellant and his girlfriend, Melissa Martin, were stopped while
pulling out of the Kroger parking lot in Irmo, South Carolina, by Sgt. John Finch of the Lexington
County Sheﬁﬂ’ s Department. R. 136, 1. 18 - 137, 1. 24. The stop was the culmination of months of
fruitless searching by Finch.

In the three months prior to the stop, Finch had been in communication with an informer,
who had identified Appellant and Martin as drug dealers. R. 47, 11. 5 - 50, 1. 9. Finch said he had
used the informer, a prostitute with past drug convictions, “informally” over the past six to eight
years. R. 46, 11. 4-25; R. 55, 11. 4-23. Based solely on the informer’s information, Finch had issued
multiple “be on the lookout” orders to his deputies and other county law enforcement agencies. R.
47,11. 5 - 50, 11. 9 (emphasis added).

Despite being provided supposedly detailed information on the location, times of day, and
method of sale; law enforcement had been unable to locate Appellant in the three months leading up
the stop. /d. Law enforcement never observed any drug sales and police surveillance of Appellant’s
residence did not yield any incriminating evidence. R. 62, 1l. 22 - 64, 11. 24. At trial, Finch candidly
admitted, Appellant had committed no traffic violations and the stop was only based on the
information supplied by the prostitute informer. R. 66, 11. 2-18.

Once stopped, Finch averred that Appellant and Martin made “furtive” movements as he
and a back-up officer, Deputy Kevin Blake, approached the vehicle. R. 69, 11. 7 - 74, 11. 24. Finch
claimed, inconsistently, that either as he was walking up to the vehicle or, after he opened the
driver’s side door that he saw the handle of a pistol protruding from the gap between the driver’s

side seat and center console. Id.



Appellant and Martin were ordered out of the vehicle. /d While the two were being
searched, Martin became confrontational with Deputy Blake. R. 188, 11. 3-21. Blake contended that,
as he was taking Martin out of the vehicle, he noticed a small bag in her hand and a second.bag in
the waist line of her pants. R. 179, 11. 16 - 181, 1. 11. Blake further observed an unusual bulge in
the crotch of Martin’s pants and requested that a female deputy search Martin. /d.

Martin, who has an extensive criminal record with convictions for prostitution, drug, and
property crimes, had in her possession what was later determined to be sixty-seven and eighty-eight
hundredths grams of crack cocaine. R. 193, 11. 16 - 198, 11. 23. Further, law enforcement discovered
a pistol in Martin’s purse. R. 182, 1I. 1-6. Martin confessed that the crack cocaine belonged to her.
R. 238, 11. 10-20.

Once incarcerated, Martin wrote a letter to then Assistant Solicitor David Stumbo offering to
testify against Appellant. Martin pleaded, “I’m willing to do anything that needs to be done” in
order receive a lighter sentence and to secure bond. R. 239, 11. 22 - 240, 11. 24; R. 263, 11. 6-10.

After reaching an understanding with the State, Martin repudiated her ownership of the
drugs found on her person and would testify at trial that the drugs belonged to Appellant. R. 261, 11.
4 - 264, 11. 23. In exchange, the State consented to a reduced bond and even arranged for her to be
represented by a former solicitor during the bond hearing, despite already being represented by a
different attorney for her pending charges. R.265, 1. 2-23.

Once released, Martin failed to attend her next appearance and a bench warrant was issued.
R. 266, 1l. 11-25. Martin was eventually arrested in Richland County. R. 267, 1. 3-7. She again
secured bond, this time by offering to have sex with the bail bondsman. /d. at Il 8-22.
Subsequently, Martin was arrested for a third time and was also caught smuggling crack cocaine

into prison. R. 258, 1I. 12 - 259, 11. 19.
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Martin faced the same charges as Appellant with a mandatory minimum sentence of seven
years imprisonment. R.268, 1. 6 - 269, 1l. 19. Martin was allowed to plead guilty to simple
possession of crack cocaine and unlawful possession of a gun. Jd. She was sentenced to eighteen
months imprisonment with no subsequent probation. /d.

Pre-Trial Motion: Reveal Informer’s Identity

Defense counsel moved pre-trial to compel the State to reveal the identity of the informer
arguing that the informer was more than a mere tipster and that her identity was highly relevant and
helpful to the defense. R. 4, ll. 2 - 6, 1. 7. The defense identified a; letter written by then Assistant
Solicitor Stumbo ackno;vledging that the police had no formal agreement with the informer, and
which noted that the informer had a long history of drug use and prostitution. /d.; see also R. 357.

Defense counsel argued that the letter’s explicit denial of confidential informant status
rendered the informant’s privilege inapplicable. Jd. Moreover, Finch was completely reliant on her
information when he initiated the investigatory traffic stop, as such the informer was more than a
mere tipster providing information for law enforcement to independently investigate. R. 6, 11, 25 -
12, 11. 3 (emphasis added). Finch conceded that law enforcement had conducted no independ;mt
investigation into the informer’s allegations, no attempted controlled buys, and only conducted
cursory surveillance of Petitioner’s residence. R. 63, 11. 18 - 65, 11. 24.

The State countered that no formal agreement between the solicitor’s office and the informer
wés required to invoke confidential informant privilege. R. 30, 1. 22 - 33, 1. 23. The State further
claimed that the informer simply provided law enforcement with information and that she was not
an active participant in any crimes. /d.

Curiously, given that the informant’s significant involvement in Appellant’s case, the State

noted that they “couldn’t run programs like Crime Stoppers” if the informer’s identity was
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disclosed. /d The State then proffered testimony from Sgt. Finch in an effort to establish the
informer’s reliability.

Proffered Testimony of Sgt. John Finch

Finch averred that the informer had been used by law enforcement since 2006 and had never
provided false or inaccurate information. R. 43, 1l. 2 - 46, 1. 25. He alleged that the informer had
helped police locate and arrest a series of persons from “Midland’s Most Wanted™ lists. Id
However, Finch was unable to identify those individuals by name or to recall the details of their
charges. Id. Instead he simply concluded that: “[t]here's been a lot of cases of wanted individuals,
especially more special like Midlands Most Wanted-type individuals.” R. 44, 11. 16-25.

According to Finch, the informer seemed able to regularly provide police with the same type
of information on many different individuals. For example, Finch recollected that the informer had
provided information on persons residing at an Executive Inn:

“I've gotten several different people. In that case, let's see, those two different
Midland's Most Wanted subjects based on intelligence received from the informant,
very specific about the room, the dates and times they would be there, all of the
identifiers, you know, everything just matched up perfectly in that case, and that was
two at just the Executive Inn alone.”

Id. The informer had also apparently provided almost identical information on two different
“wanted subjects” residing at a Red Roof Inn and a Motel Six respectively. R. 45, 11. 1-8.

Likewise, the informer had previously told police about “an individual that was wanted for
trafficking heroin.” R. 43, 11. 2-17. On this occasion, she allegedly identified a co-defendant, the car
being used, and the area and time that the targets sold drugs. Id. Oddly given that the informer
provided police with the time and area of drug sales, Finch recalled that “I started working on that

case. Subsequently we did locate the individuals.” Id. (emphasis added).
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The information the informer provided in Appellant’s case followed the same basic pattern
as her earlier information. Finch testified that for approximately three months prior to Appellant’s
traffic stop he had been in regular communication with the informer about Appellant’s supposed
whereabouts. R. 47, 11. 5 - 50; 1l. 21. Finch alleged that the informer, whom he knew was a drug
addict, had personally observed Appellant and Martin making crack cocaine in their residence. Id

Finch claimed that he received between ten to twenty telephone calls from the informer. R.
42, 1l. 17-22. She described Appellant’s car; claimed that Appellant allegedly sold drugs in the
Irmo-St. Andrews area of Columbia during nights and evenings; and — incredibly — the informer
knew the make, model, and caliber of guns that Appellant and Martin carried. R. 55, 1L. 2 - 90, 11. 23.

Finch admitted that he conducted almost no independent investigation to confirm this
information and that he did not try corroborate any of the informant’s information. R. 64, 11. 13-24.
Instead, he claimed that he recognized Martin as someone he believed was involved in prostitution
and that he accessed Appellant’s criminal record. /d.

On cross-examination, Finch reluctantly agreed that the informer was likely involved in
illegal activity, including prostitution and drug dealing. R. 54, 1. 23 - 59, 1. 23. Finch further
conceded that the informer’s telephone calls were the sole basis for his knowledge of Appellant’s
alleged drug dealing prior to the traffic stop. /d.

Crucially, Finch admitted that when law enforcement attempted to verify the accuracy of the
informer’s information on Appellant’s whereabouts and activities; they were unable to corroborate
the information. /d Despite having supposedly accurate and detailed information from the informer;
the police never observed Appellant make a single drug sale, made no effort to conduct a controlled
buy, and only briefly surveilled Appellant’s house - without observing anything that corroborated

the informer’s claims. R. 63, 11. 18 - 65, 11. 24
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More alarmingly, Finch conceded that many of the informer’s telephone calls over the three
month period provided Appellant’s current location and the direction in which he was traveling. R.
88, 11. 2 — 90, 11. 10. Finch blamed his inability to corroboréte the information, not on the informer
being unreliable, but on law enforcement having other commitments which made any independent
investigation too onerous. /d.

After stressing that the informer had detailed personal knowledge of Appellant’s alleged
drug dealing; on cross-examination Finch became more reticent and skeptical of whether Appellant
and the informer had a personal connection. A suddenly less certain Finch demurred, that “I don't
know about how close of a personal relationship it was, but I'm saying that they knew each 6ther on
the street.” R. 85,11. 25 - 87, 11. 18.

When asked what benefits the informer had received from her long association with law
enforcement, Finch adamantly denied that informer had received any benefits. He underlined the
lack of motive conjecturing that the informer:

“[K]new that if she committed a crime that I would lock her up and then that's -- you
know, she -- she gave me this information voluntarily and willfully. On the street she
developed a level of trust with the folks out there and, you know, after a long period
of time it was developed with this individual, you know, so she forwards the
information to me and I look into it, and everything she's ever given me has been
reliable.

Id at1l. 5-12. When asked, he again conceded that never corroborated the informer’s information;
never attempted to set-up a controlled buy; never sought a search warrant for Appellant’s residence;
and the minimal surveillance conducted did not yield any corroborating evidence of trafficking. R.
63, 11. 22 - 64, 11. 24.

On redirect, Finch agreed with the State that the police - who had conducted almost no
investigation into the informer’s claims - had unsurprisingly not connected the informer to any

illegal activity involving Appellant and Martin. R. 74, 1. 10 - 75, 11. 5. Finch also acceded to the
14



State’s suggestion that simply because the informer supplied inaccurate or uncorroborated
information on Appellant’s location on ten to twenty separate occasions over a three month period
did not mean that the informer was unreliable. /d

Court’s Ruling

The trial court ruled that the State was not required to reveal the identity of the informer.
R.78, 1. 2 - 79, 1. 10. The court found that the informer was not an active participant in the crime
and was not a material witness. /d. The court noted that “it’s hard to put a label on who she was, but
if I were to put a label on her[,] she would be a tipster as argued by the State.” Id The court further
stated that the interests of law enforcement in receiving information outweighed any risk of
Appellant being denied a fair trial. 7d.

Pre-Trial Motion: Suppress Evidence Discovered During Traffic Stop

Next, Appellant moved to suppress the crack cocaine and guns seized during the traffic stop
on the grounds that law enforcement did not have reasonable suspicion to justify the stop. R. 79, 1L
20 - 80, 1l. 23; R. 369. Defense counsel stressed that because the police were completely reliant on
the uncorroborated information provided by the informer, they lacked reasonable suspicion that
Appellant was engaged in criminal activity. R. 84, 11. 5-15.

Citing to Sgt. Finch’s testimony, counsel argued that the informer’s reliability had not been
established. R. 85, 1l. 3-24. Moreover, the defense posited that the court’s prior ruling deprived
Appellant of the opportunity to confront the informer and adequately examine her reliability. R. 25,
1. 17-25. Appellant had not committed a traffic violation to justify the traffic stop and any post-stop
confirmation of the accuracy of the informer’s tip was irrelevant to the existence of reasonable

suspicion at the time the stop was initiated. R. 85,11. 3 - 87, 11. 4.
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Without taking arguments from the State, the trial court denied Appellant’s motion to
suppress the evidence, ruling that law enforcement had reasonable suspicion based on the past
reliability of the informer. R. 87, 11. 16-18.

Pre-Trial Motion: Exclude Prior Bad Act Evidence under Rule 404(b), SCRE

Appellant then moved, pursuant to Rule 404(b), SCRE, to prevent Martin from testifying
about an alleged drug sale she conducted at the Irmo Kroger immediately before she and Appellant
were stopped by Finch. R. 96, 11. 10 - 97, 11. 18. The defense anticipated Martin would claim that she
made the sale at Appellant’s insistence. Id. Martin was also .expected to claim that Appellant
manufactured crack cocaine at his residence. /d Since Appellant was not charged with a crime
relating to these acts, any testimony amounted to improper prior bad act evidence. Id.

The State countered that testimony on the prior sale of crack cocaine would be “narrowly”
used to prove that Appellant had the intent to distribute with respect to the proximity charge. R. 97,
1. 15 - 98, 1. 25. The prior sale would also “show what [Appellant and Martin] were up to that
night.” R.98,11. 2-3. Finally, the State suggested without further explanation that the alleged drug
sale in Kroger was admissible because:

Martin lived with [Appellant] . . . she has intimate knowledge of the process of them
purchasing and cooking the crack cocaine that they then took into the car to this
Kroger to sell . . . . I think that due to her personal knowledge and the fact that it
explains the presence of the drugs that night, it’s something that should be
introduced under [Rule] 404(b).

Id atll. 16-25.

The defense countered that the alleged sale constituted a prior bad act that was not the
subject of the conviction; accordingly the State would have to prove the event by clear and
convincing evidence. R. 99, 1l. 1-14. The trial court preliminarily denied the motion, but advised

that the ruling would be revisited before Martin testified. /d at 11. 15-17.
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Trial

After opening statements the State called a series of law enforcement witnesses, beginning
with Sgt. Finch who testified about initiating the investigatory traffic stop. When prompted by the
State, Finch also explained that he charged Appellant with possession within intent to distribute
within the proximity of a school because the traffic stop occurred within a half mile of Irmo
Elementary School. R. 155, 11. 24 - 156, 11. 7.

Deputy Blake, who assisted Finch during the traffic stop, testified that when Martin was
ordered out of the car, she had small packages of crack cocaine in her hand, stuck in the waistband
of her pants, and stuffed into the crotch of her pants. R. 180, 1. 2-24. Deputy Andrea Grimstead
testified that she was called to the traffic stop to search Martin’s pants. R. 190, 11. 1 - 192, 11. 23.
Proffer Testimony of Melissa Martin

Pﬁor to Martin taking the witness stand, the defense renewed its motion under Rule 404(b)
SCRE to exclude her testimony on the alleged prior drug sales and to exclude any testimony
regarding how Appellant allegedly made crack cocaine. R. 199, 11. 21 - 201, 11. 9. Martin testified-in
camera that she had a long criminal record with at least eight convictions for offenses ranging from
prostitution and drug use to auto theft. R. 203, 1. 5-17.

Martin claimed that while she and Appellant were dating she smoked crack cocaine daily. R.
203, 11. 24 - 204, 1. 22. She further claimed that immediately before she and Appellant were
arrested, she sold crack cocaine to two women in the Kroger bathroom. R. 207, 11. 11 - 208, 11. 24.
One woman supposedly paid in cash and the other in a gift card. Jd No gift card was ever entered
into evidence. When asked by the Court, Martin stated that she believed the Kroger was located

“close” to Irmo Elementary School. R. 215, 11. 1-6.
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On cross-examination Martin denied knowing who Appellant supposedly purchased cocaine
from. R. 210, 1. 5-7. However, Martin reluctantly conceded that she first offered to provide law
enforcement with information regarding a drug dealer named “Cruz” including_his.cell phone
number and address. R. 210, 11. 8 - 272, 11. 6.

Martin then clarified that she only knew Cruz because Appellant purchased cocaine from
him. /d When pressed about inconsistencies in her testimony, Martin claimed that she suffered
from significant, drug related memory loss. R. 213, 11. 8 - 277, 1. 6.

Rule 404(b) Arguments and Ruling

Citing to State v. Humphries', defense counsel again argued that the alleged sale at Kroger
and Appellant’s manufacture of crack cocaine, constituted impermissible bad character evidence. R.
219, 11. 5 - 221, 1l. 7. Counsel also stressed that Martin’s testimony was the only evidence of the
alleged sale, as the State did not produce any store surveillance footage or even the gift card Martin
accepted as payment. /d. Thus the State had failed to prove the prior bad acts occurred by clear and
convincing evidence. Id.

The State countered that Humphries was distinguishable because the Kroger sale took place
almost immediately before the arrests. R. 219, 1. 5 - 221, 1l. 14. The State also advanced that the
prior sale demonstrated a common plan or scheme under Lyle v. State. Id. Assistant Solicitor Bell
conceded that evidence of an alleged prior sale and method of manufacture was extremely
prejudicial, but that the similarity between the alleged prior acts and the one for which Appellant

was standing trial outweighed any unfair prejudice. /d

1354 8.C. 87,579 S.E.2d 613 (2003).
2125 S.C. 406, 118 S.E. 803 (1923).
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In denying the defense’s motion, the trial court dismissed that the Kroger sale was a prior
bad act, ruling that:

I don’t think the prior bad act has anything to do with this case. The Defendant is
charged with trafficking cocaine. The State has to prove that the Defendant aided,
abetted, attempted to manufacture, sell, and possess, and other various elements of
trafficking. This witness's testimony, if believed, would show that the Defendant is
guilty of aiding, abetting, conspiring with her, or possessing, and it doesn't turn on
whether or not it's a prior bad act, it turns on the act of engaging in trafficking
cocaine, and it's relevant, it's probative, and it's admissible. . .

R. 221, 1. 15 - 25. The State then helpfully offered, for the first time, that testimony on the Kroger
sale now would actually be used to prove an element of trafficking and to support the possessioh
with intent to distribute indicﬁnet. R. 222, 11. 13-20.

The court agreed with the State’s tardy justification, noting that “trafficking is all
encompassing.” R. 222; 11. 21-23. Defense counsel interjected that trafficking required the State to
prove Appellant’s possession of the sixty-seven grams of crack cocaine found on Martin (as charged
in the indictment) and that the standard elucidated by the court had no application to the trafficking
charge. R. 223, 11. 2-6.

The court rejected the defense, “part of trafficking is possession and part of possession is
ownership and part of ownership is making it. If he cooked it, created it, gotten it, it's his, then she
can testify that it was his regardless of whose actual 'possession it's in. All of that is part of proving
trafficking.” Id. at 11. 7-13.

Trial Testimony of Melissa Martin

Consistent with her proffered testimony, Martin claimed that the drugs found in her

possession and that she first claimed were hers, actually belonged to Appellant. R. 238, 1. 10-16.

Martin again detailed her long criminal record and history of drug abuse. Martin also testified on the
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alleged sale at the Kroger and on how Appellant manufactured crack cocaine at their shared
residence. R. 226, 11. 14 - 231, 11. 25.

On crosé-examination, Martin admitted that she was the owner of “Belles of the South” a
registered escort service which provided legal cover for her prostitution ring. R. 244, 11. 15 - 248, 11.
20. Martin admitted that she regularly sold crack cocaine to the prostitutes that worked for her and
that she had independent drug supply courtesy of a man she identified only as “Big.” Id.

Directed Verdict Motion

Defense counsel moved for a directed verdict of acquittal on all charges. R. 283, 11. 16 - 284,
1. 7. In denying Appellant’s motion, the trial court specifically identified Martin’s testimony as
providing sufficient evidence so as to submit the charges to the jury. R. 284, 1I. 8-15.

Jury Instructions

The defense, citing to State v. Daniels’, moved to redact any references to “a search for the
truth” or other similar language in the jury instructions. R. 291, 1. 9 — R. 293, 11. 3. The trial court
agreed with the defense, but, nevertheless instructed the jury that:

The State must prove the Defendant guilty beyond a reasonable doubt. What is a
reasonable doubt in the law? A reasonable doubt is doubt which makes an honest,
sincere, conscientious juror in search of the truth to hesitate to act. Proof beyond a
reasonable doubt must, therefore, be proof of such a convincing character that a
reasonable person would not hesitate to rely and act upon it in the most important of
his or her own affairs.

(emphasis added) R. 330, 1. 11-18. In addition, the trial court also twice instructed jurors to
determine the “truth of the evidence presented” and to “determine that evidence which convinces

you of its truth.” R. 325, 11.13-15; R. 326, 13-18.

3401 S.C. 251, 737 S.E.2d 473 (2012).
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Defense counsel objected at the conclusion of the charge and requested a mistrial,
referencing the court’s previous ruling. R. 339, 1l. 5-14. The court overruled the objection, “I.think
that’s nitpicking to the nth degree.” Id. at 1. 15-16.

Jury Notes, Verdict, and Sentencing

After beginning the deliberations, the jury asked: “[i]f someone has active posseésion of
drugs, can another passenger also have constructive possession at same time of same drugs? If
someone has active possession of drugs, can another passenger also have constructive possession at
same time of same drugs?” R. 342, 11. 18-19. In reply, the court reread its instruction on possession.
R. 343,11. 13 - 344, 11. 24.

The jury also asked what offenses Appellant was charged with at the time of his arrest,
which the court declined to answer. R. 346, 11. 11-18. After three and half hours of deliberation, the
jury found Appellant guilty on all charges. R. 347, 1l. 17 - 349, 11. 14.

The court sentenced Appellant to concurrent terms of fifteen years imprisonment for the
proximity charge and twenty five years imprisonment for trafficking. R. 356, 1l. 1-6. Appellant

received time served for the unlawful carrying of a pistol charge. R. 355, 11. 13 - 356, 11. 6.
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ARGUMENTS

L
The trial court erred reversibly in refusing to reveal the identity of the confidential
informant because the confidential informant acted beyond the scope of a mere tipster and,
as the sole source of law enforcement information regarding Appellant, her identity was
relevant and helpful to Appellant and essential to a fair determinatiqn of Appellant’s case.
Introduction

Information from the informer was the sole basis for law enforcement’s reasonable
suspicion to initiate the traffic stop. R. 51, 1. 4 - 64, 1. 24. Sgt. Finch’s testimony regarding the
informer’s reliability was contradictory as he simultaneously claimed that the informer was “totally
reliable” while conceding that it took police three months and many failed attempts to locate
Appellantwbased on information provided by the informer. R. 47, 11. 1 - 50, 1l. 21.

Further, Finch alleged the informer personally knew Appellant and Martin and knew, in
great detail how Appellant supposedly trafficked crack cocaine. R. 54, 1l. 14 - 56, ll. 24. The
informer’s depth of knowledge and involvement was incompatible with the peripheral role of a
mere tipster. State v. Bultron, 318 S.C. 323, 457 S.E.2d 616 (Ct. App. 1995)(state not required to
disclose identity of informant who called police stating he had observed a quantity of cocaine in a
hotel room, which the police subsequently investigated). The information she provided was more
than a lead for law enforcement to investigate; it was the investigation.

Accordingly, the. trial court erred in refusing to reveal the identity of the confidential
informer where she was law enforcement’s only source of information on Appellant’s alleged drug

trafficking and was the sole basis for reasonable suspicion; thus a material witness whose identity

was essential to a fair determination of the case. R. 78,11. 2 - 79, 1. 9.
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Discussion

Generally, the State may not be compelled to disclose the names of its confidential
inform.ants. State v. Burney, 294 S.C. 61, 362 S.E.2d 635 (1987). However, the United States
Supreme Court has held, “Where the disclqsure of an informer’s identity . . . is relevant and helpful |
to the defense of an accused, or is essential to a fair determination of a case, the privilege must give
way.” Roviaro v. United States, 353 U.S. 53 (1957) (emphasis added); see St&te v. Hayward,
302 S.C. 75,393 S.E.2d 635 (1990).

Our Supreme Court has held, “[pJublic policy considerations for nondisclosure of an
informant's identity are absent where the informant openly participates in the criminal
transaction.” State v. Diamond, 280 S.C. 296, 299, 312 S.E.2d 550, 551 (1984)(whether to call an
informant as a witness is a matter for the accused rather than the State); see McLawhorn v. North
Carolina, 484 F.2d 1 (4th Cir. 1973) (disclosure is required where an informant is an actual
participant, particularly where he sets up the criminal transaction); see also State v. Blyther, 287
S.C. 31, 33, 336 S.E.2d 151, 152-53 (Ct. App. 1985) (finding “where . . . the informant is either
a material witness to the crime or directly participates in it, disclosure may be required,
particularly where, in a drug related crime, he is the only witness to the transaction other than
the buyer and the defendant”) (internal citation omitted) (emphasis addea')'.

In determining whether disclosure of an informant's identity is essential to the defense, the
trial court must determine whether the informant is a mere “tipster” who has only peripheral
knowledge of the crime or an active participant in the criminal act and/or a material witness on the
issue of guilt or innocence. Bultron, 318 S.C. at 329, 457 S.E.2d at 620. An informant's identity
need not be disclosed where the informant possesses only a peripheral knowledge of the crime or is

a mere tipster supplying a lead for law enforcement to investigate. Blyther, at 31, 336 S.E.2d at 151.
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Since Athe State was not required to identify the informer, Appellant was unable to
effectively challenge whether reasonable suspicion existed to justify the investigatory stop. R. 81 -
82. Police conducted virtually no independent investigation to confirm the validity of £he informer’s
information. State v. Burns, 294 S.C. 338, 340, 364 S.E.2d 465, 466 (1988) (informant relied upon
by law enforcement when seeking warrant was a material witness).!

What investigation police did do, should have lead them to question their informer’s
reliability. Finch testified that he received between ten and twenty calls about Appellant from the
informer over a three month period. R. 47,11. 5 - 50, 1l. 4. Despite the timeliness of the informer’s
information ahd her supposed unassailable reliability, police repeatedly failed to locate Appellant.
R.55,11.9- 59, 11. 16. Thanks to the informer, law enforcement supposedly knew when, where, and
how Appellant allegedly sold drugs. /d She also claimed to know where Appellant manufactured
drugs, but cursory police surveillance failed to corroborate the information. R. 63, 11. 22 - 65, 11. 24.

The identity of the informant was not only helpful and relevant to Appellant’s case, but
essential to a fair determination of reasonable suspicion, especially in light of law enforcement’s
inability to independently corroborate the informer’s information. As a mere tipster, the State
maintained that the informer did not participate in any drug transactions; the defense could not
investigate whether this was the case. However, the quantity and the specificity of the information
provided by the informer strongly suggests more than “peripheral knowledge” of the alleged crimes.

Finch stressed the informer’s personal connection to Appellant, before later waffling on her

degree of involvement during cross-examination R. 55, 1. 9 - 59, ll. 16. In addition to the

4 See also: Burns, 294 S.C. at 340-341, 364 S.E.2d at 467 (“The right of an accused to learn the
identity of an informant includes more than the state's revelation of the informant's name. In
cases where the informant's testimony relates to the offense, preliminary matters such as search
and seizure, or other constitutional matters, the defense is entitled to a reasonable opportunity to

search for the informant™) (internal citations omitted).
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information above, the informer knew Appellant’s supposed method for manufacturing drugs and,
most incredibly, the make, model, caliber of guns usually carried by Appellant and Martin. Defense
counsel was also precluded from investigating the informer’s background, which the State conceded
included multiple drug and prostitution arrests. R. 193, 1. 16 - 198, 11. 23.

Whether the informer had ulterior motives was likewise impossible to discover. The defense
was also unable to challenge Finch’s odd contention that the informer received “no benefits” as a
result of her nearly eight years of cooperation with law enforcement. Diggers, 322 S.C. at 514, 473
S.E.2d at 61 (ulterior motives of informer relevant to reliability). His claim is especially curious
given that tips leading to the arrest of individuals on the “Midland’s Most Wanted” list includes a
cash reward.’

Finally, Appellant was arrested over six years before trial, thus there was minimal risk that
revealing the informer’s identity would compromise the flow of information to law enforcement or
harm the informer. R. 387. Moreover, law enforcement’s investigative decisions made the informer
a material witness; notably police choose to forgo other investigative techniques such as controlled
buys or surveillance, and did not even wait for a pretextual traffic violation.

Without the identity of the informer, Appellant was unable to effectively attack the existence
of reasonable suspicion. Therefore, the tnial court erred in refusing to reveal the identity of the
informer where the informer acted beyond the scope of a mere tipster and her identity was essential

for a fair determination of Appellant’s case.

3 See: http://www.midlandcrimestoppers.com/wanteds.aspx.
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IL.

The trial court erred reversibly in finding that reasonable suspicion existed to justify stopping
Appellant’s vehicle where Appellant had not violated any traffic laws and the stop was based
only on information provided by the confidential informer, whose information on Appellant
was uncorroborated.

The Fourth Amendment to the United States Constitution ensures “the right of the people to
be secure. . . [from] unreasonable searches and seizures.” U.S. Const. amend. IV. The “temporary
detention” of individuals during an automobile stop by police constitutes a “seizure” within the
meaning of the Fourth Amendment. Whren v. United States, 517 U.S. 806, 809 (1996). Generally,
“the decision to stop an automobile is reasonable where the police have probable cause to believe
that a traffic violation has occurred.” State v. Butler, 343 S.C. 198, 201, 539 S.E.2d 414, 416 (Ct.
App. 2000). |

However, if an officer has reasonable suspicion that the océupants of an automobile are
involved in criminal activity, the officer may stop and briefly detain them. Id.; Knight v. State, 284
S.C. 138, 325 S.E.2d 535 (1985); see also State v. Nelson, 336 S.C. 186, 192, 519 S.E.2d 786, 789
(1999) (quoting Berkemer v. McCarty, 468 .U.S. 420, 439 (1984)) (“‘[A] policeman who lacks
probable cause but whose observations lead him reasonably to suspect that a particular person has
committed, is committing, or is about to commit a crime, may detain that person briefly in order to
investigate the circumstances that provoke that suspicion.’”)(emphasis added).

Reasonable suspicion requires “a particularized and objective basis that would lead one to
suspect another of criminal activity.” Unitéd States v. Cortez; 449 U.S. 411, 417 (1981); State v.
Lesley, 486 S.E.2d 276 (Ct. App. 1997). A court must consider “the totality of the circumstances —
the whole picture” when determining whether reasonable suspicion exists. Cortez, 449 U'.S. at 417,
see also State v. Woodruff, 344 S.C. 537, 546, 544 S.E.2d 290, 295 (Ct. App. 2001) (“reasonable

suspicion requires a particularized and objective basis that would lead one to suspect another of
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criminal activity. . . the whole picture must be considered.”). Reasonable suspicion “entails. . .
something more than an inchoate and unparticularized suspicion or ‘hunch,’ but less than the level
of suspicion required for probable cause” Butler, 343 S.C. at 202, 539 S.E.2d at 416.

Thé United States Supreme Court created the exclusionary rule to safeguard Fourth
Amendment ﬁghté. United States v. Calandra, 414 U.S. 338 (1974). The exclusionary rule
prohibits the use of evidence obtained directly or indirectly through an unlawful search or seizure
under the fruits of the poisonous tree doctrine. See Wong Sun v. United States, 371 U.S. 471, 484
(1963); see also State v. Nelson, 336 S.C. 186, 519 S.E.2d 786 (1999) (evidence not admissible
under the "fruit of the poisonous tree" doctrine when police exploit unlawful search to seize
evidence that would not have otherwise come to light). The Fourteenth Amendment makes the
exclusionary rule applicable to the states. Mapp v. Ohio, 367 U.S. 643, 655 (1961).

Here, the State claimed that the informer was a mere tipster, but was sufficiently reliable as
to provide reasonable suspicion to initiate the traffic stop. R. 30, 11. 5 - 34, 11. 24. As to reliability,
Finch claimed that the informer had always been accurate and reliable in past investigations. R. 44,
11. 14 - 47, 11. 4. However, his testimony on these past instances was conclusory and circular. /d.

He could not recall the names of those a;rested, the dates, or the final disposition of these
cases. [d. All Finch seemed to remember was that on each occasion the informer supplied police
with almost exactly the same quantity of information which was “all very reliable, very accurate.”
R. 44,1 14.

In Appellant’s case, Finch testified that he received between ten and twenty calls about
Appellant from the informer over a three month period. R. 47, 11. 8-18. The information was nearly
identical in kind and in quantity to information she provided on prior cases. In many of her calls, the

informer told Finch where Appellant was and where Appellant was going to be.
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Nevertheless, it took law enforcement three months to locate Appellant. In many respects
the informer in the present case is a less precise, less reliable version of the informer in State v.
Pope, 410 S.C. 214, 763 S.E.2d 214 (Ct. App. 2014). In Pope, police received a tip from a non-
confidential informant that a black Ford Exhibition would be leaving Spartanburg on Highway 176.
Id. at 224,763 S.E.2d at 820.

Police observation confirmed the information. /d. at 225, 763 S.E.2d at 820. In the presence
of police officers, the informant called Pope, who was driving the Exhibition. /d. Pope told the
informant that he was passing the “Lighthouse Fish Camp,” this was confirmed by a trailing police
car. After the phone call, law enforcement initiated the traffic stop. Zd.

On appeal, this Court found that reasonable suspicion justified the traffic stop, based solely
on the information provided by the informant:

We find [the informant’s] description of the vehicle, including the color, make, and
model; the highway and direction the vehicle would be traveling; the location of
the vehicle at a specific time; and that more than one person was in the vehicle, was
corroborated by officers observing a vehicle matching the exact description,
traveling in the specified direction, located in the stated area, and containing more
than one person. Furthermore, [the informant] was not a confidential informant and
exposed himself to criminal liability should the information he supplied to officers
prove to be false.

Id. at 225, 763 S.E.2d at 814 (emphasis added), see also Illinois v. Gates, 462 U.S. 213, 103 S.Ct.
2317 (1983) (“Our decisions applying the totality of circumstances analysis . . . have consistently
recognized the value of corroboration of details of an informant's tip by independent police

work™).
In contrast, the informer in Appellant’s case provided significantly less specific information.

In ten to twenty phone calls during a three month period, the informer told police about Appellant’s
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working pattems: an approximate area where Appellant sold drugs and the times of day when
Appellant usually made sales. R. 47, 11. 8 - 50, 11. 4.

Despite this information, the police were unable to locate Appellant, let alone observe him
making any drug sales. R. 63, 1. 22 - 65, 1l. 24. Further, while the informer provided accurate
information about Appellant’s car; the car was traveling legally; no citations were issued; there
was no evidence of attempted flight; and there was no pre-stop evidence of evasive behavior. See
Butler, 343 S.C. 198, 539 S.E.2d 414 (presence of temporary tag on back of car, without more,
was insufficient to provide reasonable suspicion that driver was involved in criminal activity).

Likewise Appellant’s case is distinguishable from State v. Willard, 374 S.C. 129, 64 S.E.2d
252 (Ct. App. 2007), and State v. Roberts, 368 S.C. 529, 629 S.E.2d 679 (Ct. App. 2006) which
were both argued extensively at trial. R. 357. In Rogers, law enforcement knew that a crime had
been committed - based on a police report of a bank robbery - when they initiated the investigatory
stop. /d. In Willard, law enforcement utilized a non-confidential informant to arrange a drug buy via
telephone with officers present. 374 S.C. 129, 64 S.E.2d 252. Crucially, Willard also confessed to
law enforcement following the traffic stop. /d.

The information furnished by the confidential informer was not sufficiently particularized to
provide law enforcemerllt with reasonable suspicion to initiate an investigatory stop. Unlike the
informant in Pope, who provided a specific time, road, travel direction, confirmed the location with
the defendant, and had his information confirmed by law enforcement; the informer in Appellant’s
case simply alleged that Appellant was selling crack cocaine in the evenings and nights somewhere
in the Irmo - St. Andrews area (covering approximately twelve square miles).

Therefore, the trial court erred in refusing to suppress the evidence seized by law

enforcement. See Wong Sun, 371 U.S. at 484; see also Nelson, 336 S.C. 186, 519 S.E.2d 786.
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III.

In violation of State v. Daniels®, and in contravention of his own ruling, the trial judge erred
reversibly by instructing the jury that reasonable doubt, “is doubt which makes an honest,
sincere, conscientious juror in search of the truth to hesitate to act.”

Introduction

Before closing arguments, the trial court held a charge conference. R. 285, 11. 1 - 299, 11. 10.
Defense counsel objected to langugge in the court’s proposed charge instructing jurors to “search
for the truth.” R. 291, 11. 9 -292, 1. 25. Citing to State iv. Daniels, defense counsel argued that such
language was improper. /d. The trial court égreed to remove the in_correct language. R. 295, 1. 9-10.

Nevertheless, in its charge, the trial court defined reasonable doubt as “doubt which makes
an honest, sincere, conscientious juror in search of the truth to hesitate to act.” R. 330, 1. 13-15. The
trial court also charged that, “it is your duty to determine the effect, the value, weight, and the truth
of the evidence presented during trial.” R. 325, 1. 13-15. The court further instructed the jury that,
“[it becomes your duty as jurors to evaluate the evidence and determine that evidence which
convinces you of its truth.” R. 326, 11. 13-18.

At the end of the charge, defense counsel renewed its objection and moved for a mistrial,
noting that the court had agreed to remove such language. R. 339, 11. 5-20. The trial court overruled
the objection, stating “I think that’s nitpicking to the ‘nth’ degree.” Id.

Discussion

The purpose of jury instructions is to enlighten the jury as to applicable law so that a just,
fair, and proper verdict can be reached. See State v. Leonard, 292 S.C. 133, 137, 355 S.E.2d 270,
273 (1987); see also State v. Blurton, 352 S.C. 203, 207, 573 S.E.2d 802, 804 (2002) (“The purpose

of a jury instruction is to enlighten the jury and to aid it in arriving at a correct verdict.”). The South

6401 8.C. 251, 258, 737 S.E.2d 473, 477 (2012).
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Carolina Supreme Court has held that it is error to give instructions which are calculated to confuse
or mislead a jury. Blurton, 352 S.C. at 208, 573 S.E.2d at 804 (quoting Leonard, 292 S.C. at 137,
355 S.E.2d at 273).

On review an appellate court considers the instructions as a whole, and “if as a whole they
~are free from error, any isolated portions which may be misleading do not constitute reversible
error.” State v. Aléksey, 343 S.C. 20, 27, 538 S.E.2d 248, 251 (2000). The standard of review when
considering an ambiguous jury instruction is whether there is a reasonable likelihood that the jury
applied the challenged instruction in a way that violates the constitution. /d. at 27, 538 S.E.2d at 251
(citiné Estelle v. McGuire, 502 U.S. 62, 72 (1991)).

Our Supreme Court has specifically held jurors should not be instructed that, “their verdict
would represent truth and justice for the parties.” State v. Daniels, 401 S.C. 251, 258, 737 S.E.2d
473, 477 (2012); see also State v. Needs, 333 S.C. 20, 538 S.E.2d 248 (2000) (instructions on
reasonable doubt which charge the jury to “seek the truth” are disfavored because they risk
unconstitutionally shifting the burden of proof to defendant).

In Appellant’s case, the trial court instructed jurors three times that they should base their
verdict on what they believed to be the truth. Critically, reasonable doubt was defined in terms of
the search for the truth:

The State must prove the Defendant guilty beyond a reasonable doubt. What is a
reasonable in the law? A reasonable doubt is doubt which makes an honest,
sincere, conscientious juror in search _of the truth to hesitate to act. Proof beyond a
reasonable must, therefore, be proof of such a convincing character that a reasonable
person would not hesitate to rely and act upon it in the most important of his or her
own affairs.

R. 330, 1. 11-18 (emphasis added). In addition, the trial court also twice instructed jurors to
determine the “truth of the evidence presented” and to “determine that evidence which convinces

you of its truth.” R. 325, 11.13-15; R. 326 13-18.
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The improper instruction in Appellant’s case raises serious concerns that the jury will base
its verdict by, “determining whose version of events is more likely true, the government's or the
defendant's, and thereby intimates a preponderance of evidence standard. Such an instruction
would be error if uséd in the explanation of the concept of proof beyond a reasonable doubt.”
Daniels, 401 S.C. at 259, 737 S.E.2d at 477 (citing United Statesrv. Gonzales-Balderas, 11 F.3d
1218 (5th Cir. 1994)) (internal citations omitted)(emphasis added).

In contrast, the trial courts in Daniels and Aleksey gave correct reasonable doubt charges,
thus their charges, as a whole, properly conveyed the law to the jury. Id.; Aleksey, 343 S.C. at 29,
538 S.E.2d at 252-53 (reversal not required when improper instructions were given in the context of
witness credibility and not reasonable doubt). In Appellant’s case, the trial court’s reasonable doubt
charge was improper and resulted in unconstitutional burden shifting.

Accordingly, Appellant was prejudiced because the court’s reasonable doubt charge
instructed the jurors’ to determine whether it was more likely than not that Appellant was guilty,
instead of requiring jurors to weigh whethef the State had proven Appellant’s guilt beyond a
reasonable doubt. Jurors are presumed to follow the law as instructed to them. State v. Ard, 332 S.C.
370, 505 S.E.2d 328 (1998).

It is very likely that the jurors substituted the trial court’s repeated admonition to determine
the truth in this case for the State’s constitutional duty to prove Appellant’s guilt beyond a
reasonable doubt. Accord Daniels, 401 S.C. 251, 737 S.E.2d 737, Needs, 333 S.C. 134, 508
S.E.2d 857; Aleksey, 343 S.C. 20, 538 S.E.2d 248; Cf: Todd v. State, 355 S.C. 396, 585 S.E.2d
305 (2003) (no reasonable likelihood that the jurors applied the judge's instruction in a way that

violated Due Process Clause).
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The State’s reasonable doubt instruction could not have been harmless error. The State did
not present overwhelming evidence of Appellant’s guilt to the jury, and the trial court's erroneous
instructions clearly contributed to the guilty verdict. See Lowry v. State, 376 S.C. 499, 509, 657
S.E.2d 760, 765 (2008) ("in order to conclude that the error did not contribute to the verdict, the
Court must 'find that error unimportant in relation to everything else the jury considered on the
issue in question, as revealed in the record.") (internal citation omitted). This is illustrated by
the following facts: Appellant had previously received a mistrial and had an earlier conviction
remanded, the length of deliberations, and the jurors’ questions regarding constructive possession
and Appellant’s initial charges. R. 340, 11. 24 - 347_11. 16.

Thus, the trial judge erred reversibly by instructing the jury that reasonable doubt, “is doubt
which makes an honest, sincere, conscientious juror in search of the truth to hesitate to act,” thereby
confusing the jury as to their duty to determine whether the State had proven Appellant’s guilt
beyond a reasonable dbubt. See Needs, 333 S.C. 20, 538 S.E.2d 248; see also Aleksey, 343 S.C. 20,

538 S.E.2d 248.
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Iv.

The trial court committed reversible error in refusing to grant a directed verdict of
acquittal on Appellant’s indictment for possession with intent to distribute within the
proximity of a school where the State failed to prove that Appellant knew, or was at a
minimum willfully ignorant of the fact, that he was within one half mile of Irmo
Elementary School. '

Introduction

Appellant was entitled to a directed verdict on the indictment for possession within intent to
distribute crack cocaine within the proximity of a school as the State failed to present any
substantial circumstantial evidence that Appellant knew, or was willfully ignorant of the fact, that
Irmo Elementary School was within a half-mile radius of where he was arrested. R. 283, 11. 21 - 284,
11 15.
Discussion

Our Supreme Court has held that, when reviewing a tnial judge's refusal of a defendant’s
motion for a directed verdict, the Court is required to consider "not whether there is 'any' evidence
to support the conviction, but whether viewing the evidence in the light most favorable to the
prosecution, there is sufficient evidence to justify a rational trier of fact to find guilt beyond a
reasonable doubt." State v. Stewart, 278 S.C. 296, 295 S.E.2d 627, 632 (1982), citing Jackson v.
Virginia, 443 U.S. 307, 99 S.Ct. 2781 (1979). See also, State v. Asbury, 328 S.C. 187, 493 S.E.2d
349 (1997). The accused is entitled to a directed verdict when the State fails to present
evidence to support every element of the charged offense. See State v. Brown, 360 S.C. 581,
586, 602 S.E.2d 392, 395 (2004); see also State v. Bostick, 392 S.C. 134, 708 S.E.2d 774 (2011).

When considering a motion for directed verdict of acquittal, “the trial court is concerned
with the existence or non-existence of evidence, not its weight.” Brown, 360 S.C. at 586, 602

S.E.2d at 395. ”When the State fails to produce substantial circumstantial evidence that the
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defendant committed a particular crime, the defendant is entitled to a directed verdict.” State v.
Odems, 395 S.C. 582, 720 S.E.2d 48 (2'011) (emphasis added).  Specifically, the trial court
“should grant a directed verdict motion when the evidence merely raises a suspicion that the
accused is guilty.” Id. at 586, 720 S.E.2d at 50 (emphasis added) (citation omitted).

“Suspicion implies a belief or opinion as to guilt based upon facts or circumstances which
do not amount to proof.” See State v. Buckmon, 347 S.C. 316, 322, 555 S.E.2d 402, 404-05 (2001)
(citing Lollis, 343 S.C. 580, 541 S.E.2d 254). Therefore, a case based solely upon circumstantial
evidence should be submitted to the jury only “if there is any substantial circumstantial evidence
which reasonably tends to prove the guilt of the accused or from which his guilt may be fairly
and logically deduced.” Bostick, 392 S.C. at 1.39, 708 S.E.2d at 776-777 (citing State v. Mitchell,
341 S.C. 406, 409, 535 S.E.2d 126, 127 (2000)).

Appellant was indicted for possession with intent to distribute crack cocaine within
proximity of a school. R. 387. At the time of Appellant’s arrest, this offense was defined as: “[i]t is
a separate criminal offense for a person to distribute, sell, purchase, manufacture, or to unlawfully
possess with intent to distribute , a controlled substance while in, on, or within one-half mile radius
of the grounds of a public or private elementary school . . .” S.C. Code Ann. § 44-53-445 (1995).

The evidence presented by the State merely raised the suspicion of Appellant’s guilt, as the

State failed to present evidence any substantial circumstantial evidence that Appellant knew he

7 Before Appellant’s second and third trials, the “Omnibus Crime Reduction and Sentencing
Reform Act of 2010” amended the proximity statute to clarify that the General Assembly
intended for a defendant to “have knowledge that he is in, on, or within a one-half mile radius of
a public or private elementary school. S.C. Code Ann. § 44-53-445 (2010).

Likewise, the trial court’s jury charge stated: “[t]he State must prove beyond a reasonable doubt
that . . . the Defendant had knowledge that he was in a one-half radius of a school, and that the
Defendant intended to distribute crack cocaine within one-half mile radius of the school.” R.

421, 11. 9-15.
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was within a one-half mile radius of Irmo Elementary School when law enforcement initiated the
investigatory stop. “To prove distribution of crack cocaine under [§ 44-53-445] , the State
must establish the following elements: (1) the defendant had actual control, or the right to exercise
control over the crack cocaine; (2) he knowingly distributed or delivered the crack cocaine; (3) the
* substance upon analysis was, in fact, crack cocaine; and (4) the distribution occurred within a one-
half mile radius of the grounds of an elementary” State v. Watts, 321 S.C. 158, 167-168, 467 S.E.2d
272,278 (1996)

Where criminal statutes contain significant penalties, courts are reluctant to conclude that
the legislature intended any material element of the crime to be one of strict liability. Morissette v.
United States, 342 U.S. 246 (1952). Our Supreme Court has regularly held that the failure of the
legislature to explicitly include a mental state in defining a particular element of a crime does not
mean that the legislature intended to make the crime one of strict liability. State v. Jefferies, 316
S.C. 13, 446 S.E.2d 427 (1994) (review of the evolution of the kidnapping statute illustrated that it
was not intended to be a strict liability offense); State v. Ferguson, 302 S.C. 269, 395 S.E.2d 182
(1990) (distribution of cocaine case, controlled substances statute required a mental state of at least
criminal negligence); see also: State v. Freeland, 106 S.C. 220, 91 S.E. 3 (1916) (possible to be
guilty of cocaine possession if defendant acted with “willful or negligent want of knowledge. If she
was culpably ignorant éf the fact, her ignorance would not excuse her”).

There was no substantial circumstantial evidence produced by the State tending to show that .
Appellant knew or was “willfully ignorant” of the fact that Irmo Elementary was within a half-mile
of the Kroger. Freeland, 106 S.C. 220, 91 S.E. 3 (1916)(“statute must be read in the light of the

fundamental principle of the common law, which is of general, though, perhaps, not of universal,
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application, that an evil intent must concur with an act to make it a crime. Bish. Stat. Crimes, §§
132, 231”)(emphasis added).

After initially claiming that she did not know where Irmo Elementary School was, Martin
testified in camera that the school was “real close” to where she and Appellant were arrested. R.
215,11 1-6. The only other testimony on this issue was from Sgt. Finch:

Q: ...[W]hy did you charge [Appellant] with possession with intent to distribute
crack cocaine within proximity of a school?

A: Because it fell within the boundaries or the scope of that law. We were less
than a half mile from a school.

Q: What school?
A: Irmo Elementary School.

R. 155,11. 24 - 156, 11. 6. This was the full extent of the evidence offered by the State that Appellant
knew or was “willfully ignorant” of his proximity to the Irmo Elementary School. Appellant was
sentenced to fifteen years for PWID within the proximity of a school. R. 356, 11. 1-6.

The evidence relied upon by the State does not amount to substantial circumstantial
evidence reasonably tending to prove Appellant’s guilt, or from which his guilt may be fairly and
logically deduced. See Bostick, 392 S.C. at 139, 708 S.E.2d at 776-777. PWID within the
proximity of a school is not a strict liability offense and the State failed to present any substantial
circumstantial evidence that Appellant had the necessary mental state to commit it.

Therefore, the trial court erred in refusing to grant a directed verdict on Appellant’s
indictment for PWID within proximity of a school where the evidence merely raised the suspicion
of Appellant’s guilt, and the State failed to present substantial circumstantial evidence that

Appellant knowingly or with willful ignorance possessed with intent to distribute crack cocaine
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within proximity of a school. See Ferguson, 302 S.C. 269, 395 S.E.2d 182; see also Freeland, 106

S.C. 220,91 S.E. 3.
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V.

The trial court erred reversibly in ruling that: (A) former co-defendant, Melissa Martin’s
testimony alleging that a prior drug sale occurred immediately before the investigatory stop
and alleging that Appellant manufactured crack cocaine in his residence, constituted evidence
of an element of trafficking; and (B) by refusing to rule whether the State had proved these
alleged prior bad acts by clear and convincing evidence, and whether her testimony’s
probative value was outweighed by its prejudicial effect.

Introduction

Over Appellant’s objection, Martin testified that immediately before police initiated the
traffic stopl, she had sold crack cocaine to two women in the Irmo Kroger’s bathroom. R. 232, 11. 1 -
234, 11. 22. Martin claimed that Appellant had waited outside during the sale and that she had
conducted the sale at Appellant’s instigation. /d. Martin alleged that one woman paid with a gift
card, the other with cash. R. 248, 1l. 8 - 249, 11. 24. No gift card was reported by police, the two
women were never located, and no video footage was ever retrieved from the Kroger.'

In addition to testifying about the alleged sale, Martin also claimed that Appellant
manufactured crack cocaine in their shared residence. R. 227, 11. 9 - 231, 1. 22. The trial court ruled
that her testimony on both the sale and the method of manufacturing did not constitute prior bad act
evidence, but that her-testimony was evidence tending to prove the “all encompassing” nature of
trafficking. Accordingly, the trial court declined to conduct a Rule 404(b) analysis. R. 222, 11. 4 -
223,11 1.

Discussion

Under Rule 404(b), SCRE, evidence of other crimes, wrongs, or acts are generally not
admissible to prove the defendant's guilt for the crime charged. State v. Fletcher, 379 S.C. 17, 23,
- 664 S.E.2d 480, 483 (2008). However, such evidence is admissible to show motive, identity, the

existence of a common scheme or plan, the absence of mistake or accident, or intent. State v. Pagan,
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369 S.C. 201, 631 S.E.2d 262 (2006); State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923).

To be admissible, the bad act must logically relate to the crime with which the defendant has
been charged. If the defendant was not convicted of the prior crime, evidence of the prior bad act
must be clear and convincingl. Id.; State v. Beck, 342 S.C. 129, 135-36, 536 S.E.2d 679, 682-83
(2000).
| Even if otherwise admissible, prior bad act evidence must be excluded if its probative value
is substantially outweighed by the danger of unfair prejudice to the defendant. Rule 404(b), SCRE;
State v. Gillian, 373 S.C. 60f, 646 S.E.2d 872 (2007) (trial court must gauge logical relevancy of
the prior bad act, whether it reasonably tends to prove a material fact in issue, to the particular
purpose for which it is sought to be introduced).

A. The trial court erred reversibly in ruling that Martin’s testimony alleging that a prior
drug sale occurred immediately before the investigatory stop and alleging that
Appellant manufactured crack cocaine in his residence, constituted evidence of an

element of trafficking.

As an initial matter, the trial court erred in ruling that Martin’s testimony was being offered
to prove that Appellant was guilty of trafficking. R. 222, 11. 4 - 223 1. 1. Trafficking is:

Any person who knowingly sells, manufactures, cultivates, delivers, purchases, or
brings into this State, or who provides financial assistance or otherwise aids, abets,
attempts, or conspires to sell, manufacture, cultivate, deliver, purchase, or bring into
this State, or who is knowingly in actual or constructive possession or who
knowingly attempts to become in actual or constructive possession . . . . is guilty of a
felony which is known as “trafficking in cocaine”

S.C. Code Ann. § 44-53-370(e) & (€)(2). In short, trafficking “includes practically any activity
related to being involved with drugs above a certain weight.” Willaim S. McAninch, W. Gaston

Fairey & Lesley M. Coggiola, The Criminal Law of South Carolina 448 - 449 (5th ed. 2007)

(emphasis added).
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Petitioner’s indictment makes clear that he was accused of trafficking by “actual of
constructive possession” or attempted actual or constructive possession, not by conspiracy. R. 387.
Other than Martin’s testimony, there is no supporting evidence regarding the Kroger sale or the
manufacturing of crack cocaine at Appellant’s residence. See State v. Gosnell, 341 S.C. 627, 535
S.E.2d 453 (2000) (defendant indicted for trafficking by conspiracy “handled” a maximum of 252
grams and could not be found guilty on indictment alleging trafficking by conspiracy in excess of
400 grams).

Accordingly, the trial court erred in ruling that Martin’s allegations regarding the prior sale
at the Kroger and regarding Appellant’s alleged manufacturing of crack cocaine was evidence of an
element of trafficking.

B. The trial court erred reversibly by refusing to rule whether the State had proved these
alleged prior bad acts by clear and convincing evidence, and whether the testimony’s
probative value was outweighed by its prejudicial effect.

In the present case, the trial court reversibly erred by ruling that Rule 404(b), SCRE, was
inapplicable to Martin’s testimony regarding the alleged prior drug sale at Kroger and regarding
Appellant’s alleged manufacturing of crack cocaine. R. 222, 1l. 4 - 223, 1. 1. The trial court
incorrectly held that this testimony was being offered to prove an unspecified element of trafficking.
Id. As detailed above, Appellant was charged with trafficking by constructive possession and the
State was only able to produce the 68.88 grams of crack cocaine found on Martin at trial.

Thus, Martin’s testimony is evidence of two alleged bad acts that were not the subject of a
conviction and that must satisfy the requirements of Rule 404(b), SCRE, to be admissible. Beck,
342 S.C. at 135-36, 536 S.E.2d at 682—83 (admissible when it tends to establish motive, identity, a
common scheme or plan, the absence of mistake or accident, or intent; the evidence must relate to

the crime charged). To be admissible, other crimes that are not the subject of conviction must be
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proved by clear and convincing evidence. State v. Cutro, 332 S.C. 100, 504 S.E.2d 324 (1998),
State v. Pierce, 326 S.C. 176, 485 S.E.2d 913 (1997). |

Here, the evidence presented by the State of the alleged prior drug sale and the alleged
manufacture of cocaine did not rise the level of clear and convincing. For both purported bad acts,
the State was totally reliant on Martin’s unreliable, biased testimony. Cf: State v. Cheeseboro, 346
S.C. 526, 552 S.E.2d 300 (2001) (testimony that defendant previously murdered cab driver was
admissible: there was evidence appellant was in possession of the murder weapon at the time of the
cab driver shooting and the cab driver gave a description generally matching appellant).

The State could not produce any surveillance footage from the Kroger, nor the gift card that
Martin claimed she accepted as a payment for the crack cocaine. With respect to her claims that
Appellant manufactured crack cocaine in their residence, Sgt. Birch testified that his observation of
the house did not reveal any suspicious activity. R. 62, 1l. 22 - 64, 1. 24; State v. Humphries, 345
S.C. 87, 579 S.E.2d 613 (2003)(testmony by former employee that defendant had marijuana
delivered to employee’s residence two days following defendant’s arrest was improper bad act
evidence).

Moreover, South Carolina courts have rejected the common plan or scheme exception for
prior drug transactions which were similar to the charged offense and involved the same actors, but
were otherwise unconnected. State v. Carter, 323 S.C. 465, 476 S.E.2d 916 (1996) (requiring courts
to conduct a similarity analysis). Appellant was charged with trafficking in crack cocaine by
possession or by constructive possession. R. 387.

Therefore, Martin’s testimony regarding the alleged Kroger sale and, particularly,
Appellant’s alleged manufacture of crack cocaine were unconnected to Appellant’s specific

trafficking charge. See Humphries, 354 S.C. at 91, 579 S.E.2d at 615 citing State v. Humphries, 346
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S.C. 435, 551 S.E.2d 286 (Ct. App. 2001) (discrepancies between delivery to employee’s home and
alleged prior deliveries to defendant’s business defeat similarity requirement); see also State v.
Raffaldt, 318 S.C. 110, 117, 456 S.E.2d 390, 394 (1995) (“{i]t is the amount of cocaine, rather than
the criminal act, which triggers the trafficking statute”).

'With respect to prejudice, Martin’s prior bad act testimony was damning because it provided
the State with a coherent narrative alleging that Appellant was the trafficker; despite Martin
possessing the crack cocaine and initially claiming the crack cocaine belonged to her. Further,
Martin’s unsubstantiated testimony emphasizing that Appellant regularly manufactured crack
cocaine enhanced the unfair prejudice. Testimony on these alleged prior bad acts also served to
confuse the issues and mislead the jury as to the elements of trafficking,

Accordingly, trial court abused its discretion in admitting the Martin’s testimony because it
constituted impermissible prior bad act evidence under Rule 404(b), SCRE, having no logical
relation to the crimes for which Appellant was standing trial, and, to the extent the testimony had

any probative value, its probative value was outweighed by its prejudicial effect.
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CONCLUSION

For the foregoing reasons, Appellant Jo Pradubsri respectfully requests that this Court
reverse Appellant’s conviction and remand this case to the Lexington County Court of General

Sessions (Issues 1, I1, 111, and V), or in the alternative, issue an Order of acquittal (Issue IV).

Respectfully submitted,

ATTORNEY FOR APPELLANT

This 7" day of March, 2016.
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111.

STATEMENT OF ISSUES ON APPEAL

The trial court properly refused to require disclosure of the
identity of the State’s confidential informant who was a
mere tipster and did not participate in the underlying crime
committed by Appellant.

The trial court properly found reasonable suspicion
supported the stop of Appellant’s vehicle when the
information received was corroborated and originated from
a reliable informant.

The trial court’s instruction, when viewed as a whole, did
not unconstitutionally shift the burden nor is there a
reasonable probability the jury applied the challenged
instruction in a way that violates the constitution.

The trial court properly denied Appellant’s motion for
directed verdict where there is evidence supporting the
conclusion Appellant had or should have had knowledge he
was within one half mile of Irmo Elementary School.

The trial court did not crr in admitting the testimony
regarding the drug transaction at the Kroger or Appellant’s
manulacturing of crack cocaine in his residence as it served
as part of the res gestae ol the case: demonstrated the intent
to distribute within the proximity of the school: proved an
clement of the trafficking charge: and. even if not admitted
pursuant 1o res gestac or to prove an clement of a erime. it
was properly admitted as a prior bad act.




STATEMENT OF THE CASE

The State agrees with Appellant’s procedural Statement of the Case.



ARGUMENT

L The trial court properly refused to require disclosure of
the identity of the State’s informant who was a mere
tipster and did not participate in the underlymg crime
committed by Appellant.

Appellant contends the trial court erred in refusing to require the State to disclose
the name of the informant who provided information leading to the stop and arrest of
Appellant. The informant did not materially particiﬁaté in the crime and served as a mere
tipster. As a result, the motion to require disclosure of the person’s name or other
information was properly denied.

“Generally, the State may not be compelled to disclose the names of its

confidential informants.” State v. Bultron, 318 S.C. 323, 330, 457 S.E.2d 616. 620 (Ct.

App. 1995). “Such privilege is founded upon public policy to protect effective law
enforcement, but it is not absolute and is subject to certain limitations and exceptions.”
State v. Wright, 322 S.C. 484, 487, 472 S.E.2d 642, 644 (_'Ct. App. 1996). “Although the
State is generally privileged from revealing the name of a confidential informant.
disclosure may be required when the informant is an active participant in a criminal

transaction.” State v. Bumney, 294 S.C. 61, 62, 362 S.E.2d 635, 636 (1987). “[Ijf the

informant is an active participant in the criminal transaction and/or a material witness on
the issue of guilt or innocence, disclosure of his identity may be required depending

upon the facts and circumstances.” State v. Humphries. 354 S.C. 87, 90, 579 S.E.2d 613.

615 (2003) (emphasis added). “On the other hand, an informant’s identity need not be
disclosed where he possesses only a peripheral knowledge of the crime or is a mere

‘tipster’ who supplies a lead to law enforcement.” Id.



In seeking the disclosure of the identity of a confidential informént, “the burden is
upon the accused to show facts and circumstances giving rise to an exception to the
privilege against disclosure . . . .” State v. Batson, 261 S.C. 128, 134, 198 S.E.2d 517.

520 (1973); see also State v. Shupper, 263 S.C. 53, 57. 207 S.E.2d 799, 800 (1974)

(finding “the burden is upon the accused to show facts and circumstances giving rise to
an exception to the privilege™). “[T]he onus is on the deféndant to ‘come forward with
something more than speculation as to the usefulness of such disclosure.” United States
v. Blevins, 960 F.2d 1252, 1259 (4th Cir. 1992) (citations omitted). ““[T}he trial court has
considerable discretion as to ordering, or refusing to require, disclosure and that in the
event of refusal, the burden is upon the accused to show prejudice resulting therefrom.”
Batson, 261 S.C. at 134-35, 198 S.E.2d at 520.

In the instant case, the facts and circumstances demonstrate the trial court
properly refused to require disclosure of the informant. Sergeant Finch and the
Lexington County Sheriff’s Department worked with the informant in this case on prior
occasions. On those occasions, information supplied by the informant lead to multiple
arrests. The informant was not set up as a formal confidential informant with the
Department.

The informant in this case made multiple phone calls to Sergeant Finch with
information regarding Appellant and his co-defendant. The informant brovided very
specific information about the vehicle they drove—a 2001 Chevy Monte Carlo, silver.
with a dent on the right front quarter panel. (T.78-79; R.47-48). The informant also
provided information about the types of drugs involved and where Appellant and his co-

defendant would sell the drugs. (T.79; R. 48). The informant indicated Appellant and



the co-defendant would have crack cocaine in the vehicle as well as two handguns, a
black 9mm Hi-Point that belonged to Appellant and a silver .25 caliber pistol belonging
to his co-defendant. (T.81-82; R.50-51). Sergeant Finch indicated the informant was not
in\{olved in the distribution or trafficking for which Appellant was charged. (T.86; 105;
R.55; 74). Sergeant Finch specifically testified he had no information indicating the
informant was “involved with this crack cocaine in this case.” (T.105; R.74).
Accordingly, the trial court did not err in refusing to require disclosure of the
informant’s identity when the informant was a mere tipster and when Appellant could not
offer anything more than mere speculation regarding how the identity would assist in his

defense or any testimony the informant could provide relevant to his guilt or innocence.




IL. The trial court properly found reasonable suspicion
supported the stop of Appellant’s vehicle when the
information received was corroborated and originated
from a reliable informant.

Appellant maintains the trial court erred in suppressing the evidence seized as a
result of an investigatory stop of Appellant. The State demonstrated the officers had
reasonable suspicion to justify the stop of Appellant based on the known reliability of the
informant and corroboration of details provided. Therefore, the trial court did not err in
denying the motion to suppress.

In Fourth Amendment search and seizure cases, the appellate court is limited to

determining if there is any evidence to support the trial court’s findings and can only

reverse due to clear error. State v. Flowers, 360 S.C. 1, 5, 598 S.E.2d 725, 727 (Ct. App.

2004); see also, State v. Abdullah, 357 S.C. 344, 349, 592 S.E.2d 344. 347 (Ct. App.

2004) (“On appeal from a suppression hearing, this court is bound by the circuit court’s
factual findings if any evidence supports the findings.”). A trial court’s Fourth
Amendment suppression ruling must be affirmed if supported by any evidence. and an

appellate court may reverse only when there is clear error. State v. Groome, 378 S.C.

615, 618, 664 S.E.2d 460, 461 (2008). The appellate court will not reverse merely
because it Would have reached a different conclusion than the trial judge. State v. Rivera.
384 S.C. 356, 361, 682 S.E.2d 307, 310 (Ct. App. 2009).

The Fourth Amendment to the United States Constitution prohibits unreasonable
searches and seizures. “The right of the people to be secure in their persons, houses.
papers, and effects, against unreasonable searches and seizures. shall not be violated, . . .
77 US. Const. amend. 1V. The ultimate touchstone of the Fourth Amendment is

“reasonableness,” and the warrant requirement is subject to certain exceptions. State v,




“Herring, 387 S.C. 201, 210, 692 S.E.2d 490. 494 (2009). “A warrantless search
withstands constitutional scrutiny under the Fourth Amendment if it meeis the
requirements of one of several exceptions, including the automobile exception.” State v.
Villard, 374 S.C. 129, 134, 647 S.E.2d 252, 255 (Ct. App. 2007). “As a general matter,
the decision to stop an automobile is reasonable where the police have probable cause to
believe that a traffic violation has occurred. The police, however, may also stop and
bﬁ'eﬂy detain a vehicle if they have a reasonable suspicion that the occupants are
involved in criminal activity.” State v. Butler, 343 S.C. 198, 201, 539 S.E.2d 414, 416
(Ct. App. 2000) (internal citations omitted).

“‘Reasonable suspicion’ requires a ‘particularized and objective basis that would

lead one to suspect another of criminal activity.”” State v. Khingratsaiphon, 352 S.C. 62.

69, 572 S.E.2d 456, 459 (2002) (quoting United States v. Cortez, 449 U.S. 411, 418. 101

S.Ct. 690, 695,-66 L.Ed.2d 621, 629 (1981)). “Reasonableness is measured in objectfve
terms by examining the totality of circumstances. A traffic stop is not unreasonable if
conducted with probable cause to believe a traffic violation haé occurred, or when the
officer has a reasonable suspicion the occupants are involved in criminal activity.” State
v. Vinson, 400 S.C. 347, 352, 734 S.E.2d 182, 184 (Ct. App. 2012) (internal citations
omitted). “Reasonable suspicion is more than a general hunch but less than what is

required for probable cause.” Willard, 374 S.C. at 134, 647 S.E.2d at 255.

An anonymous tip lacks sufficient indicia of reliability to support a reasonable
suspicion to conduct a stop. See e.g., Florida v. J.L.. 529 U.S. 266 (2000). However.
where sufficient indicia of reliability are present, a stop may be properly conducted based

on reasonable suspicion. See e.g., State v. Rogers, 368 S.C. 529, 535, 629 S.E.2d 679.




682 (Ct. App. 2006) (finding reasonable suspicion existed where specific information
provided by a known informant who could be held accountable and whose reputation
could be assessed). In J.L., the United States Supreme Court (USSC) noted the distinction
between an anonymous tip and one from a known informant: “Unlike a tip from a known
‘informant whose reputation can be assessed and who can be held responsible if her
allegations turn out to be fabricated, an anonymous tip alone seldom demonstrates the
informant’s basis of knowledge or veracity.” J.L., 529 U.S. at 270.

In Alabama v. White, 496 U.S. 325 (1990), the USSC determined reasonable

suspicion existed to stop a vehicle after various facts were confirmed as true prior to
stopping the vehicle. The tipster told the police that a woman would drive from a
particular apartment building to a particular motel in a brown.Plymouth station wagon
with a broken right tail light. The tipster further asserted that the woman would be
transportiﬁg cocaine. Id. at 327. Aﬁer confirming the innocent details, officers stopped
the station wagon as it neared the motel and found cocaine in the vehicle. Id., at 331. The
USSC held corroboration of certain details made the anonymous tip sufficiently reliable
to create reasonable suspicion of criminal activity. The USSC found *“because an
informant is shown to be right about some things, he is probably right about other facts
that he has alleged, including the claim that the object of the tip is engaged in criminal
activity.” 1d.

Recently, in Navarette v. California, 134 S. Ct. 1683 (2014). the USSC
determined a 911 call provided sufficient indicia of reliability for reasonable suspicion to
stop a vehicle for drunk driving. The Court found “[b]y reporting thaf she had been run

off the road by a specific vehicle—a silver Ford F-150 pickup, license plate 8D94925—

i\



tﬁe caller necessarily claimed eyewitness knowledge of the alleged dangerous driving.
That basis of knowledge lends significant support to the tip’s reliability.” Id. at 1689.
Additionally, details such as the vehicles location were corroborated by the police prior to
the stop. Id. Further, the Court found the 911 system provided a means for identifying
the informant and holding her accountable for any false information. ]d. at 1689-1690.

In the instant case, the informant was an individual known to Sergeant Finch and
the Lexington County Sheriff’s Department. The informant provided significant
information in the past which lead to multiple arrests. (T.74-77; R.43-46). Further, the
informant gave specific details about the area of town in which Appellant dealt drugs;
who he would be with; the vehicle they would be driving, including a dent on the vehicle;
and the type of drugs and weapons they would have in their possession. (T.78-82; R.47-
51). Significantly, Sergeant Finch corroborated the details of the car and the area of town
it was located in prior to maki.ng the stop. (T.83; R.SZ); He also knew both Appellant and
his co-defendant. (T.82; R. 51). Finally, because the informant was known to Sergeant
Finch, the informant could be held accountable for any false information provided.
(T.77; R. 46).

Accordingly, this case is similar to the cases of White, Navarette, and Rogers and

this Court should find Sergeant Finch’s stop of Appellant’s vehicle was properly made

and supported by reasonable suspicion.




IIl.  The trial court’s instruction, when viewed as a whole,
did not unconstitutionally shift the burden nor is there a
reasonable probability the jury applied the challenged
instruction in a way that violates the constitution.

Appellant contends the trial court erred in giving a reasonable doubt instruction
which included a definition of reasonable doubt that included it “is doubt which makes an
honest, sincere, conscientious juror in search of the truth to hesitate to act.” He contends
using the language “search for the truth” is error and is an incorrect explanation of the
burden of proof of reasonable doubt. The court’s instructions when read as a whole
properly charged the jury on the State’s burden of proof and would not have confused the
jury or caused its verdict to be rendered on an incorrect standard.

“An appellate court will not reverse the trial judge’s decision regarding a jury

charge absent an abuse of discretion.” State v. Mattison, 388 S.C. 469, 479, 697 S.E.2d

578, 584 (2010) (citing State v. Pittman, 373 S.C. 527, 647 S.E.2d 144 (2007)). A trial

court is required to charge the current and correct law of South Carolina. See State v.

Rayfield, 369 S.C. 106, 119, 631 S.E.2d 244, 251 (2006); Sheppard v. State, 357 S.C.

646, 665, 594 S.E.2d 462, 472 73 (2004). A jury charge is correct if it contains the

correct definition of the law when read as a whole. See Rayfield, 369 S.C. at 119, 631

S.E.2d at 251; Sheppard, 357 S.C. at 665, 594 S.E.2d at 473; State v. Patterson, 367 S.C.
219, 231, 625 S.E.2d 239, 245 (Ct. App. 2006). “A jury charge is correct if, when the
charge is read as a whole, it contains the correct definition and adequately covers the

law.” Mattison, 388 S.C. at 478, 697 S.E.2d at 583 (citations omitted).

Jury instructions must be considered as a whole and, if as a whole, they are free
from error, any isolated portions which might be misleading do not constitute reversible

error. State v. Jackson, 297 S.C. 523, 526, 377 S.E.2d 570, 572 (1989). On review of a
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jury charge, an appellate court considers the charge as a whole in view of the evidence

and issues presented at trial. State v. Lee Grigg, 374 S.C. 388. 406. 649 S.E.2d 41. 50

(Ct. App. 2007).

Regarding a jury charge on reasonable doubt, *[t]he beyond a reasonable doubt
standard is a requirement of due process, but the Constitution neither prohibits trial courts
from defining reasonable doubt nor requires them to do so as a matter of course.” Victor
v. Nebraska, 511 U.S. 1, 5 (1994). In a criminal case. a tria_l .judge is only required to
instruct the jury on the necessity that the defendant’s guilt be proven beyond a reasonable
doubt, and no specific language or wording is required to be used to advise the jury of
that burden of proof. Id. In order to meet the requirements of the Constitution, jury
instructions as a whole must only correctly convey to the jury the concept of reasonable
doubt. Id.

Significantly, the South Carolina Supreme Court has repeatédly recognized trial
Judges are not required to specifically define reasonable doubt when instructing the jury
in criminal cases. See State v. Adams, 322 S.C. 114, 126, 470 S.E.2d 366. 373 (1996)
(finding no error in the trial judge’s refusal to define reasonable doubt during the jury
instructions). “Jury instructions on reasonable doubt which charge the jury to ‘seek the
truth’ are disfavored because they ‘[run] the risk of unconstitutionally shifting the burden

of proof to a defendant.”” State v. Aleksey, 343 S.C. 20, 26-27. 538 S.E.2d 248. 251

(2000) (quoting State v. Needs, 333 S.C. 134, 155, 508 S.E.2d 857, 867-68 (1998)). “The
standard for review of an ambiguous jury instruction is whether there is a reas'onable

likelihood that the jury applied the challenged instruction in a way that violates the
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Constitution.” Id. (citing Estelle v. McGuire, 502 U.S. 62, 112 S.Ct. 475, 116 L.Ed.2d
385 (1991)).

Appellant objects to three statements by the trial court. In the instant case, the
trial court charged the jury regarding its role as fact finder and stated: “As jurors then, it
is your duty to determine the effect, the value, weight, and truth of the evidence presented
during this trial.” (T.413; R. 325). Further, in continuing to define the jury’s role as fact
finder and in judging credibility, the court stated: “It becomes your duty as jurors to
evaluate the evidence and determine that evidence which convinces you of its truth.”
(T.414; R. 326)." Finally, in defining reasonable doubt, the court stated in part: “A
reasonable doubt is doubt which makes an honest, sincere, conscientious juror in search
of the truth to hesitate to act.” (T.418; R. 330). None of these charges, however, alter the
burden of proof, shift the burden of proof to Appellant, or create a reasonable likelihood
the jury applied the challenged instructions in a way that violates the Constitution. |

None of these charges used the “seek the truth™ language which was found to be
disfavored by the Court in Needs. Instead, they merely indicated the ju1;y’s role and the
type of jurors jnvolved in the trial. The first two charges objected to by Appellant are not
in the reasonable doubt or circumstantial evidencé charges where other courts have had
trouble. In the instant case, the chérges are similar to those in Aleksey in which the
South Carolina Supreme Court found: “There is not a reasonable likelihood the jury

applied the challenged instruction in a manner inconsistent with the burden of proof

' Any objection to the first two statements raised by Appellant in his brief are not
preserved as the only objection raised at trial was to the reasonable doubt charge given by
the court. (T.427; R. 339). See State v. Stahlnecker, 386 S.C. 609, 617, 690 S.E.2d 565,
570 (2010) (“For an issue to be properly preserved it has to be raised to and ruled on by
the trial court.”); State v. Haselden, 353 S.C. 190, 196, 577 S.E.2d 445, 448 (2003)
(holding a defendant may not argue one ground at trial and another on appeal).
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beyond a reasonable doubt.’f Aleksey, 343 S.C. at 28-29, 538 S.E.2d at 252 (2000).> The
jurors were not told to make their decision based on a quest for the truth, but were clearly
instructed their decision would be based on whether the State met its burden beyond a
reasonable doubt.

Additionally, the objected to statements found in the reasonable doubt charge was

not error, especially when considering the instructions as a whole. In State v. Hoffman,
312 S.C. 386, 440 S.E.2d 869 (1994), the South Carofina Supreme Court considered a
remarkably similar charge to the one given in this case. In that case the judge charged:
“so the State must satisfy you, what, beyond a reasonable doubt, a doubt for you, as a
conscientious juror, in seeking the truth, will stop and hesitate, and consider the guilt or
innocence of a particular person.” Id. at 395, 440 S.E.2d at 874. Counsel in Hoffman
argued the language violated his due process rights. The Court found the language was
similar to the “hesitate to act” language approved by the Court and when read as a whole
did not place thev burden on the defendant.

The reasonable doubt charge in the instant case did not shift the burden to
Appellant, especially when the charge is considered as a whole. Throughout his jury
instructions, the trial court reminded the jury that the State had the burden of proof and
had to establish guilt beyond a reasonable doubt. (T.414; 415; 416; 417; 418; 419; 420:
421; 422; R. 326; 327; 328; 329; 330; 331; 332; 333; 334). Before trial began the court’
explained to the jury that Appellant “cannot be found guilty unless the State presents

evidence which convinces a jury of his guilt beyond a reasonable doubt.” (T.6: R. 3)

2 In footnote 2 to the opinion, the Supreme Court in Aleksey also noted many consistent
opinions finding truth language not error and not causing burden shifting when it appears
in the portion of the charge related to the jury’s role or their determination of credibility.
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(emphasis added). Additionally, his charge on reasonable doubt was a complete and
correct statement of the law. He charged:

The Defendant has pled not guilty to the charges
alleged against him. The burden is on the State to prove
the Defendant guilty. A person charged with
committing a criminal offense in South Carolina is
never required to prove himself innocent. | charge you
that it is an important rule of the law that the defendant in a
criminal trial, no matter the seriousness of the charges, will
always be presumed to be innocent of the crime for which
the indictment was issued unless guilt has been proven by
evidence satisfying you of that guilt beyond a reasonable
doubt.

This presumption of innocence does not end when
you begin your deliberations, but it accompanies the
Detendant throughout the trial until you reach a verdict of
guilt based on evidence satisfying you of that guilt beyond
a reasonable doubt. The presumption of innocence is like
a robe of righteousness placed about the shoulders of
the Defendant which remains with the Defendant until
it has been stripped from the Defendant by evidence
satisfying you of the Defendant's guilt beyond a
reasonable doubt. The presumption of innocence is not a
mere legal theory, it's not just a legal phrase. It is a
substantial right to which every defendant is entitled
unless you, the jury, is satisfied from the evidence of the
guilt of the Defendant beyond a reasonable doubt.

The State must prove the Defendant guilty
beyond a reasonable doubt. What is a reasonable doubt in
the law? A reasonable doubt is doubt which makes an
honest, sincere, conscientious juror in search of the truth to
hesitate to act. Proof beyond a reasonable doubt must,
therefore, be proof of such a convincing character that a
reasonable person would not hesitate to rely and act
upon it in the most important of his or her own affairs.
Proof beyond a reasonable doubt can also be described
as proof that leaves you firmly convinced of the
Defendant's guilt. Now there are they few things in this
world that we know with absolute certainty. In a criminal
case, the law does not require proof that overcomes every
possible doubt. If based on your consideration of the
evidence you are firmly convinced that the Defendant is
guilty, then you must find him guilty. If, on the other hand,
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you think there is a real possibility that he is not guilty, you

must give him the benefit of the doubt then and find him

not guilty.
(T.417-418; R. 329-330) The jury charge, when read as a whole, did not create a
reasonable likelihood the jury applied the instruction in an unconstitutional manner.
Nothing in this charge shifted the burden to Appellant, and instead the court’s charge,
when read as a whole, made it perfectly clear the burden of proof was on the State
beyond a reasonable doubt. As in Hoffman and Aleksey this Court should find the

charges as given were proper statements of the law and did not create a reasonable

likelihood the jurors applied the instructions in an unconstitutional manner.
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IV.  The trial court properly denied Appeliant’s motion for
directed verdict where there is evidence supporting the
conclusion Appellant had or should have had
knowledge he was within one half mile of Irmo
Elementary School.

Appellant contends the trial court erred in denying his motion for a directed
verdict on the possession with intent to distribute crack cocaine within the proximity of a
school. First, the issue as raised is not preserved for review on appeal. Appellant never
contested the State’s evidence he had knowledge he was within proximity of the school.
Further, the State presented ample evidence of every element required for conviction of
the proximity charge.

Preservation

Initially, the issue as raised in Appellant’s brief is blatantly not preserved for
review on appeal. Appellant made his motion for a directed verdict related to the
trafﬁckihg charge and it is highly questionable whether he even moved for a directed
verdict as to the proximity charge. Even if the directed verdict motion éovered the
proximity charge, he never raised any issue related to his knowledge of being in the
proximity of a school.

Appellant’s directed verdict motion stated: “under In Re: Winship, the State has
to prove every element of the offense and part of our directed verdict motion would be
the State hasn’t proyided evidence to the element of Mr. Pradubsri’s knowledge as to the

possession of the drugs or his intent to distribute.” (T.367; R. 284) (emphasis added).3

His general statement that the State must prove every element is not sufficient to raise an

Jtis noteworthy that Appellant does not contest on appeal the sufficiency of the State’s
evidence establishing either his knowledge of the drugs or his intent to distribute the
drugs.
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issue related to his knowledge of being in proximity to a school. See State v. Sterling,

396 S.C. 599, 612, 723 S.E.2d 176, 183 (2012) (*A general directed verdict motion . . .

does not preserve any issue for appeal.”); Roberts v. State, 408 S.C. 123, 130, 757 S.E.2d

744, 748 (Ct. App. 2014) (finding general directed verdict motion failed to preserve issue
raised on appeal because the precise appellate issue was never raised to or ruled upon by
the trial judge). Additionally, his arguments for directed verdict referenced knowledge of‘
possession of the drugs and intent to distribute. Again, he made no argument regarding
the failure to provide evidence he had knowledge of being in the proximity of a school.
See State v. Jennings, 394 S.C. 473, 481, 716 S.E.2d 91, 95 (2011) (“Fér an issue to be
properly preserved it has to be raised to and ruled on by the trial court.”); State v.
Freiburger, 366 S.C. 125, 134, 620 S.E.2d 737, 741 (2005) (finding an issue not properly
preserved for appeal where one ground was raised below and another ground was raised
on -appeal).
Merits

On the merits, the State presented ample evidence of Appellant’'s knowledge he
was within the proximity of a school, and if the motion actually had been made by
Appellant’s counsel, it would have been properly denied. “When ruling on a motion for a
directed verdict, the trial court is concerned with the existence or nonexistence of
evidence, not its weight.” State v. Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648
(2006). “When reviewing a denial of a directed verdict, this Court views the evidence and
all reasonable inferences in the light most favorable to the state.” Id. A directed verdict

motion should be denied if there is any direct or substantial circumstantial evidence
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reasonably tending to prove the guilt of the accused. State v. Latimore, 397 S.C. 9, 12.

723 S.E.2d 589, 591 (2012).
The USSC recently explained:

On sufficiency review, a reviewing court makes a limited
inquiry tailored to ensure that a defendant receives the
minimum that due process requires: a ‘“meaningful
opportunity to defend™ against the charge against him and a
jury finding of guilt “beyond a reasonable doubt.” The
reviewing court considers only the “legal” question
“whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a
reasonable doubt.” That limited review does not intrude on
the jury’s role “to resolve conflicts in the testimony, to
weigh the evidence, and to draw reasonable inferences
from basic facts to ultimate facts.”

Musacchio v. United States, 577 U.S. __, __ (2016) (emphasis in original) (quoting

Jackson v. Virginia, 443 U.S. 307, 314-315 (1979)).

Appellant was charged with distributién of a controlled substance within the
proximity of a school. Specifically, he was charged under section 44-53-335 which
states: “It is a separate criminal offense for a person to distribute, sell, purchase,
manufacture, or to unlawfully possess with intent to distribute, a controlled substance
while in, on, or within a one-half mile radius of the grounds of a public or private
elementary,Amiddle, or secondary school . . ..” S.C. Code Ann. § 44-53-445(A) (Supp.
2008).*

Appellant contends the state failed to prove he knew or was willfully ignorant of
the fact he was within one-half mile of a school. No such knowledge requirement is

present in the statute in effect at the time of Appellant’s crime. The Supreme Court in

* The statute in effect at the time of Appellant’s crime is cited. The statute was amended
by the 2010 Omnibus Act as will be discussed below.
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analyzing section 44-53-445 placed a knowing requirement on the distribution or
possession with intent to distribute element of the offense, but did not read a knowledge
requirement into the proximity element requiring the offense occur within one-half mile

of a school. See Brown v. State, 343 S.C. 342, 347-48, 540 S.E.2d 846. 849 (2001).

overruled on other grounds by State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005)

(defining the elements of the offense as: “(1) the defendant had actual control, or the right
to exercise control over the crack cocaine; (2) he knowingly distributed or delivered the
crack cocaine; (3) the substance upon analysis was, in fact, crack cocaine; and (4) the
distribution occurred within a one-half mile radius of the grounds of an elementary,

middle, secondary or vocational school; public playground or park: or college or

university”); see also, State v. Watts, 321 S.C. 158, 168, 467 S.E.2d 272. 278 (Ct. App.
1996). | |

Further, the current statute was alﬁended by the OmnibusAAct of 2010, and the
new statute added a knowledge requirement for the proximity element of the offense.
See S.C. Code Ann. § 44-53-445(B)(1) (Supp. 2014) (“For a person to be convicted of an
offense pursuant to subsection (A), the person must: (1) have knowledge that he is in, on,
or within a one-half mile radius of the grounds of a public or private elementary, middle.
or secondary school; a public playground or park; a public vocational or trade school or
technical educational center; or a public or private college or university™). The fact the
legislature added the requirement the individual have knowledge of his proximity to the
school indicates knowledge of the same was not required in the 2008 statute under which

Appellant was charged. See Cannon v. S.C. Dep’t of Prob.. Parole & Pardon Servs., 371
S.C. 581, 584, 641 S.E.2d 429, 430 (2007) (“It is presumed the Legislature. in adopting
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an amendment to a statute, intended to make some change in the existing law.”); Kerr v.
State, 345 S.C. 183, 547 S.E.2d 494 (2001) (adoption of amendment which materially
changes statute’s terminology raises presumption that departure from original law was

intended); see also, Denene. Inc. v. City of Charleston, 352 S.C. 208, 574 S.E.2d 196

(2002) (it must be presumed the Legislature did not intend a futile act, but rather intended
its statutes to accomplish something). Accordingly, under the version of the statute in
effect at the time of the crime committed by Appellant, there is no requirement the State
prove Appellant knew or should have known he was within one-half mile of the school.

In the instant case even if knowledge is required, the facts presented provide
substantial circumstantial evidencg_ indicating Appellant knew or should have known he
was within one-half mile of Irmo Elementary School. “In drug cases, the element of
knowledge is seldom established through direct evidence, but may be proven

circumstantially.” State v. Hernandez, 382 S.C. 620, 624, 677 S.E.2d 603, 605 (2009).

“Knowledge can be proven by the evidence of acts. declarations, or conduct of the
accused . . ..” Id.; see also State v. Jackson, 395 S.C. 250, 255, 717 S.E.2d 609, 612 (Ct.
App. 2011) (same).

The State presented testimony Appellant was seen at the Kroger grocery off Lake
Murray Boulevard in Irmo, South Carolina. (T.168; R. 137). The State presented
testimony by Sergeant Finch Appellant was found within one-half mile of the school.
(T.186-187; R. 155-156). Further, the State presented a map of the area in which
Appellant was located and ultimately stopped by Sergeant Finch. (State’s Exhibit 1).
Sergeant Finch specifically testified as to the location of the school on the map, which

was across Lake Murray Boulevard from the Kroger where Appellant was initially
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located. .ln addition, Sergeant Finch Spcciﬁcally testified he measured the distance to the
location where Appellant was stopped and it was “well under” one-half mile. (T.189: R.
158). Finally, Melissa Martin, Appellant’s co-defendant, “testified she lived with
Ai)pellant on Lord Howe in Irmo.” (T.288; R. 227). The jury could consider the
information presented, the closeness of the school to the location where Appellant was
located, as well as the very significant fact he lived in the same area, to reasonably infer
he knew he was operating within a one-half mile proximity of Irmo Elementary School.
Additionally, Martin testified Appellant bought cocaine and brought it back to their
residence to “cook™ it into crack cocaine. (T.289-290; R. 228-229). This Court can take
judicial notice that the residence on Lord Howe Road is directly across the street from
H.E. Corley Elementary school. See Rule 201, SCRE. As a result, based on his
manufacture of crack cocaine at a location clearly within one-half mile of a school there
was evidence of his knoWledge of being within proximity of a school. The jury,
therefore, had ample evidence on which it could reasonably determine Appellant knew or

should have known he was within one-half mile of a school.

® This Court can take judicial notice of the fact Lord Howe Road is in the New Friarsgate
subdivision in the same area of Irmo, South Carolina as the Kroger and Irmo Elementary
School.
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V. The trial court did not err in admittihg the testimony
regarding the drug transaction at the Kroger or
Appellant’s manufacturing of crack cocaine in his
residence as the testimony served as part of the res
gestae of the case; demonstrated the intent to distribute
within the proximity of the school; proved an element of
the trafficking charge as well as the distribution charge;
and, even if not admitted pursuant to res gestae or to
prove an element of a crime, it was properly admitted
as a prior bad act.

Appellant contends the trial court erred in allowing testimony from Melissa
Martin, Appellant’s former co-defendant, regarding a drug transaction which took place
at the Kroger which occurred immediately prior to their being stopped by Sergeant Finch.
Further, he contends her testimony regarding Appellant’s manufacturing of crack cocaine
at his residence was admitted in error. The trial court properly admitted the testimony as
both res gestae of the crimes for which Appellant was charged as well as substantive
evidence to prove elements of the crimes. Additionally, even if not properly admitted as
res gestae or to prove elements of the crimes, the testimony was properly admitted as a
prior bad act to prove intent.

In criminal cases, the appellate court sits solely to review errors of law. State v.
Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). “The trial judge has considerable

latitude in ruling on the admissibility of evidence and his decision should not be disturbed

absent prejudicial abuse of discretion.” State v. Clasby, 385 S.C. 148, 154, 682 S.E.2d

892, 895 (2009). An abuse of discretion occurs when the trial court’s ruling is based on

~an error of law. State v. Washington, 379 S.C. 120, 124, 665 S.E.2d 602, 604 (2008).

Proving an Element of the Crime

First, the testimony regarding Appellant manufacturing crack cocaine at his home

as well as the testimony about the drug transaction at Kroger are evidence supporting
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elements of the charged offenses of trafficking crack cocaine and distribution of crack
cocaine within proximity of a school. “Evidence is admissible if ‘logically relevant’ to
establish a material fact or element of the crime; it need not be *necessary’ to the State’s
case in order to be admitted.” State v. Sweat, 362 S.C. 117, 127, 606 S.E.2d 508, 513 (Ct.
App. 2004). Further, “relevant evidence admissible for [purposes other than to attack a
defendant’s character] need not be excluded merely because it incidentally reflects upon

the defendant’s reputation.” State v. Faulkner, 274 S.C. 619. 621, 266 S.E.2d 420. 421

(1980).

In order to prove trafficking, even as indicted based solely on possession, the
State had to establish Appellant actually or constructively possessed the large quantity of
drugs. The testimony that he purchased cocaine, brought it back to his home to use to
manufacture crack cocaine, and directed the sale of the crack cocaine certainly is relevant
evidence tending to prove the element that Appellant knowingly possessed the drugs even
though they were physically found on his former co-defendant, Martin.® The trial court’s
ruling made it clear he was admitting the testimony in order to establish the element of
possession for the trafficking charge. (T.284; R. 223).

To establish the proximity charge, the State had to prove Appellant distributed,
manufactured, sold, or possessed with the intent to distribute the crack cocaine within
one-half mile of the school. The testimony indicated Appellant manufactured the crack
cocaine at his residence in the Irmo area, transported the crack cocaine to the Kroger a

short distance away, directed his former co-defendant to sell the crack cocaine at the

® The relevance is highlighted by the fact in his motion for a directed verdict Appellant
contested the sufficiency of proof by the State of his possession of the drugs, and
highlighted his former co-defendant’s original claim the drugs were hers. (T.200; R.169).
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Kroger, and reaped the benefit of the distribution. As the trial court concluded. the
testimony establishes the necessary element of intent to distribute within one-haif mile of
the school for the proximity charge. Accordingly, because the trial court properly found
both pieces of testimony were relevant to proving a material fact or element of the crimes
for which Appellant was charged, there was no need to even conduct analysis under Rule
404(b), SCRE.
Res Gestae

Even if the evidence did not tend to prove the elements of the crime, it formed
part of the res gestae of the crimes and, therefore, was admissible. Evidence of prior bad.
acts is admissible when it furnishes part of the context of the crime or is necessary to a

full presentation of the case. State v. Adams, 322 S.C. 114, 470 S.E.2d 366 (1996); State

v. Fletcher, 363 S.C. 221, 246, 609 S.E.2d 572, 585 (Ct. App. 2005). “The res gestae
theory recognizes that evidence of other bad acts may be an integral part of the crime
with which the defendant is charged or may be needed to aid the fact finder in

understanding the context in which the crime occurred.” Fletcher, 363 S.C. at 246, 609

S.E.2d at 585 (citing State v. Owens, 346 S.C. 637, 552 S.E.2d 745 (2001); State v.
Wood, 362 S.C. 520, 608 S.E.2d 435 (Ct. App. 2004).
This evidence of other crimes is admissible:

when such evidence “furnishes part of the context of the
crime™ or is necessary to a “full presentation™ of the case,
or is so intimately connected with and explanatory of the
crime charged against the defendant and is so much a part
of the setting of the case and its “environment™ that its
proof is appropriate in order “to complete the story of the
crime on trial by proving its immediate context or the ‘res
gestae’ " or the “uncharged offense is' *so linked together in
point of time and circumstances with the crime charged that
one cannot be fully shown without proving the other ...
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‘fand is thus] part of the res gestae of the crime charged.”
And where evidence is admissible to provide this ‘full
presentation’ of the offense,” [t]here is no reason to
fragmentize the event under inquiry” by suppressing parts
of the “res gestae.”

State v. Adams, 322 S.C. at 122, 470 S.E._2d at 370-71 (quoting United States v. Masters.
622 F.2d 83, 86 (4th Cir.1980) (citations omitted)). The story in the instant case is
Appellant’s involvement with a significant quantity of drugs when stopped during an
investigatory stop. In order to properly tell that story to the jury, the testimony regarding
how he acquired the drugs, manufactured the drugs, and what he waé doing with the
drugs is necessary for a full preséntation because it is intimately connected with the
underlying charges.

Rule 404(b), SCRE

Even if the Court found the evidence was not properly admitted as relevant
évidence of an element of multiple offenses for which Appellant was charged, nor as res
geslae, the evidence would still be properly admitted under Rule 404(b). Appellant
maintains the trial court erred “by refusing to rule whether the State had proved these
alleged prior bad acts by clear and convincing evidence, and whether her testimony's
probative value was outweighed by its prejudicial effect.” Appellant’s claims are either
not preserved or without merit.

First, Appellant never asked the court to conduct further analysis regarding
whether the probative value of the evidence is substantially outweighed by the danger of
unfair prejudice to the defendant. As a result, any claimed error regarding the trial

court’s failure to conduct the balancing test is not preserved for review on appeal. See
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State v. Jennings, 394 S.C. 473, 481, 716 S.E.2d 91, 95 (2011) (“For an issuf; to be
properly preserved it has to be raised to and ruled on by the trial court.™).

Next, he allegés the court erred in failing to rule on whether the prior bad acts
were established by clear and convincing evidence. The trial court did rule on the issue.
The court specifically stated: *I don’t believe-it’s a prior bad act, but to the extent that it
is, 1 believe her testimony meets that it may be considered by someone as being relevant
'to this analysis. I find the testimony to be clear and convincing and uncontradicted
based on what I heard.” (T.283; R. 222) (emphasis added). Appellant’s statement of
issue only contests the lack of a finding and the record clearly demonstrates a finding was
made by the trial court. As a result, the issue should not be-considered by this Court. See
Rule 208(b)(1)(B), SCACR.

On the merits, the testimony was properly admitted pursuant to Rule 404(b).
Evidence of other béd acts is not admissible to prove the defendant’s guilt except to show
motive, identity, existence of a common scheme or plan, absence of mistake or accident,
or intent. See Rule 404(b), SCRE; State v. Lyle, 125 SC 406, 118 S.E. 803 (1923). Even
if the evidence is clear and convincing and falls within a Lyle exception, the trial judge
must exclude the evidence if its probative value is substantially outweighed by the danger
of unfair prejudice to the defendant. State v. Wallace, 384 S.C. 428, 435, 683 S.E.2d
275, 278-279 (2009).

The trial court properly concluded the testimony of Appellant’s former co-
defendant was clear and convincing. She explained why they were at the Kroger Iocaﬁon
where they were later found, to conduct a drug transaction. The information was

corroborated by the informant’s tip to Sergeant Finch regarding what Appellant and
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Martin would be doing. Appellant was found with drugs, money. and a gun in his
possession. The trial court did not abuse its discretion in finding the evidence clear and
~ convincing.

Additionally, 'the evidence was properly admitted to prove intent, a required
element of the proximity charge. The fact Appellant bought cocaine, used it to.
manufacture crack cocaine, and previously sold crack cocaine from the same batch of
drugs he was found with shortly later definitely shows an intent to distribute those drugs
as required to prove the proximity charge. Accordingly, the trial court did not err in

allowing the testimony as a prior bad act.
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CONCLUSION

For all the foregoing reasons. it is respectfully submitted that the judgment and
conviction of the lower court be:affirmed.
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