DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION
| ‘W.C:C: FILE NUMBER 1500788 |
Jobn'F, Underwood, CLAIMANT,
T versus
Carolina Treats Inc,, EMPLOYER R E CEI'

and

MAY
Statearm Fire & Casualty, CARRIER, o 31 209

0
DEFENDANTS: 0 Appeas

'HEARING: . Held on January:22,2019 in Coliiibia, South

APPEARANCES: - Claimant represented by Andrea C. Roche/of Mickle &
Bass, LLC. '

Defendsnts represenfed by Amity S. Edmonds of
‘Gallivan; White.:& Boyd, P:A.

PURPOSE OF HEARING: To deteriiine the issues as set forth on the Defendants”
Form 30, Requést for'Commission Review.

DECISION AND.ORDER'BY:  Commissioners Barden and Campbell
Commissioner James dissented

FILED:



STATEMENT OF THE CASE

Claimant suffered compensable-bilateral knee injuries when he fell.at work on February
3,2018. Claimant filed a Form S0 seéking a finding of conipensability for his ri ght middle
finger. He also sought a finding of permanent andtotal disability as a:result of injuries to"his
bilateral 'knees and right: middle finger, or, in the: alternative, wage loss under 42:9.20 and
causally related future'medical ‘care: |

Defendants admitted ‘Claimant ‘suffered. compensable injuries to ‘his: bilaterdl knees but
denied ‘injury to:Claimant’s right‘middle: finger. ‘Defendants denied ‘Claimant was permanently
and totally ;d_i,s:abl,ed": and requested a determination of permanent. partial disability to'both knees.,
 Deféndants agreed Claimatit was entitled: to- future medical tieatinient per‘the récommendations
the-authorized ir,ea“t'i'ngf_physici,an‘:

Commissiorer Béck heard ihe case on May 1S, 2018, On. September 11, 2018,
Commissioner Beck issued an -order finding Claimant had met his burden ‘of proving his right
'5niiddl‘c finger was compensable; Claimant: had reached MMI, Claimant’ was permanently: and:
| totally disabled, arid Claimant'was enititled'to lifetime causally related medical "c'a‘r’e.

‘Within: the ‘statutory ‘period, counsel for' Defendants/Appellants.(“Defendants”). filed an,
Application for Review, .copies of which: were fumishéd to all interésted ﬁé'rt':'iés%"p'rfibff?tb otal
argument presented before the: Appellate Panel on January 22; 2019. All testimony has been
 taken. ‘Such, together with all-documentary evidence; has been delivered by oral:argiithent to the:
individual members-of'the Full Commiission and has'since:been under study and considération.

By Appeal, Defendants respectfully submitted the following:

1. ‘The Hearing Commissioner:erred.in failing to make sufficient findings:of fact'in this;matter;
the error bemg that the Commlsszoner erred as a matter of law to make ﬁndmgs of facti.

jare supported by the ev1dence and whethcr the. law ‘has been properly applled to those'

ﬁndmgs,



2. The Hearing: Coimimissionei erred in failing ‘to make & ﬁndmg of fact | concemmg ‘when the

.claimant reached maximum ‘medical improvement for his compensable injuxies; the: error
being that without such-a finding thie:Commissioner erred as:a’ matter: of law it réaching the
dissue of permanent disability and determining permanentdisability;

. The Hearing Commissioner: érred in concluding :as law’ that the claimant had reached
‘maximum medical improvement; the error being that: no-medical-evidence was 'submitted to
‘support a finding that the claimant had ‘reached thaximim. medical improvetnent for- his
right middle finger injury and without 'such;a finding supported by the medical, evndence,
the Commissioner erred asia matter of law.in reaching the‘issue of permatént disability. and
.determining permanent. disability;

4. The Hearing Commissioner etred in failing to:make a finding of fact:cornicérning when:the

‘claimant reached maximum medical’ lmprovement from his i injuries;: ‘the error being that the
‘Commissioner érred’ 4§ a.matter of law in falhng to make ﬁndmgs of. fact 'sufficient to.
explain the award and allow appellate review to determine. whether ‘the findings' ‘are
supported by the:evidence:and. whether the law hids been: properly:applied to: those findings;

5.. The Hearing Commissioner erred :as a matter -of fact and law 'in stating the .eviderice

established Dr. Westerkam assigned. 15% whole person impairment-due to the claimanf’s
altered :gait; the error bemg that .the ‘medical evidence -submitted. in, the record does not
indicate any impairment: asmgned to:thie clairiiant:by Dr. Westérkam dué:to altered gait'and
;such a finding: bemg included.in the medical evidence: portlon ‘of the:Order'is: 1mproper and,
misreépresents:the' evidence of record :
. “The Hearing Commissioner erred as a matter of ‘fact and law’in giving greater weight to
 the: vocational opifiion of David. Price and. less weight to the: vocational opinion ‘of Jan
Westmoreland jon' the: basis that Ms. ‘Westmoreland’s opinions were: based on physical
demands differerit than those: outlined in the FCE, where. David Price also based his
report on'physical demands different than those outlined in the valid FCE;
. The Heéaring Commissioner erred in ‘failing fo- make: findings: of fact concerning the
claimant’s loss:of edrning;capacity; ‘the error being that the:Commissioner erred ds:aimatter
of law in failing to-make findings of fact sufficient to-explain the:award of permanent and
total disability-and allow appellate review:to determine whether:the findings are:supported
b”}_f‘.the»/eVid‘ehce\;and=w’hether{the Jaw-has been properly applied:to-those:findings;
. The Hearing Commissionet erred in finding as fact:and concluding ds.law. that the.clainarit
was permanently and. totally disabled;: the: error’ bemg that: such: finding is arbitrary and
caprlcmus, ‘Is: not: adequately set; forth in the record, is ot supported‘ By the: greater’ weight
of the evidence; and ‘the reliable, probatwe, and' substantlal evidence of the casedoes :not
support suchia‘finding or the finding is affected by other:€iror:of law;, :

- The Hearing Commissioner erred as a;matter of fact-and law in:concluding the claimant
had met his burden.of ‘proving he is permanently and.totally disabled; the;erfor being that



10.

11.

12.

13.

the claimant failed to submit any ‘evidence to mieet his. burder of proving. ay loss iof
earning: capacxty due-to:his workzrelated:injuries;;

‘The Hearing ‘Commissioner-érred :as a: matter of fact. and law. in: concludmg thé ¢claimant

‘had met his-burden of proving he sustained complete loss of earning capaclty asa result of
his work accident; the érror: bemg that :such: a:finding ‘is: not, adequately set forth iri. the
-record, is not. supponed by ‘the greater,‘weight of ‘the evidence, is 'baséd on ‘surmise,

conjecture, or speculation, the reliable, probative, and substantial eviderice of the case does
ot support-such a finding; or the- finding is affected. by:other error of law;

‘The Hearing Commissioner erred in failing to find as: fact and conclude as law that-thie

claimant ‘was limited-to permanent partial disability to his right and left knee pursuant fo

séction 42-9:-30; the. error being:that the evidence:of the case does ot support a finding of
‘wage loss -and the greater weight of ‘the. medical and testimonial evidence leads to the

conclsion ‘that’ the: claimant failed to- establish disability greater than the: presumptive

«disability provided for under the scheduled member statute;

The Hearing Commissioner. erred.as ‘a/atter of fact.and law in failing to:find that even if

the claimant established permanent wage loss; he was limited toan:award under section 42-

9-20 for partial wage 10$s;:the error being that a ﬁndmg of total loss. of carning capacity is

not supported by the greater wexght of the evidence, is based: on surmise, conjecture; or
speculation, thereliable, probative, and 'substantial evidence of the case .does not support
such a finding; or the finding is affected.by:other error of law;

The Hearing Commiissioner e¢tred in. Finding .of Fact #4; the. error ‘being that Jan

‘Westmoreland’s Vocational -Assessment took into: account both the: claimant’s ‘subjective
and objective limitations, as well as the:findings. of‘the FCE and his 'vocational interview;
‘when rendering her opinion: that the ‘claimant’s: transferable skills, .education, physical
limitations, and experience supported a findirig that he temains employablé-and ‘that more:
‘than 12 positions-in or‘around his geographic region were suitable for his condition;

14.,
conclusioris were based on facts, in; particular physical limitations of “sheltered sedentary

The Hearing Commissioner erred in Finding.of Fact:#5; the erfot béing that David Piice’s

~duty,” which are entirely unsupported by the ‘medical and testimonial .€vidence and

inconsistent with all of the medical providers who evaluated the iclaimant, mcludmg the
claimant’s own IME physician, Dr. ‘Westerkam;
‘15, The Hearing' Commissioner erred in Finding: of Fact #5 that David' Price’s report was
“credible and compelling”; the error being that this findingis inconsistent with Finding of
Fact #3 which concluded the claimant’s FCE was valid; particularly when considering that:
David Price’s:report-unequivocally disregarded the ECE 'ﬁﬁaiﬁgg and based:his conclusions:

on a finding that thesclaimant was’subject to limitations more stringent'than the FCE;

16. The Hearing Commissioner erred-in Finding:of Fact #6; the error‘béing that the finding'is
not supportéd by the greater weight of the medical or. testimonial evidence, particularly
‘where the claimant was only assigned 2% impairment to cach lower extremity by every:
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‘physician ‘who evaluated him, every physwlan who evaluated him: agreed he was able to
fetiirn to work ‘with restnctxons and ‘the claimant’ 'S testimony falled 10 -€stablish. he ‘was

unable to return to gainful employment;

The: Hearing Commissioner erred in Finding of Fact #7; the error being that 'the greater
‘weight of the evidence establishes that a lump sum award prejudices the. defendants by
precliiding effective adjudication of a change of condition claim-once a lump sum is paid
e | I :
lifetime causally related riedical care; the errot being such is not supported by the greater -
‘weight of the evidence; the reliable; probative, and substantial evidence ofithe case-does:not
‘support such a finding, or the finding is'affected by other error of law, and specificaily, the
finding is:overly broad;

The Hearing: Commissioner erred as a matter ‘of fact and law in awarding the claimant

‘The ‘Hearing Commissiotier erréd as a matter of fact ‘and law in faﬂmg 10 limit the

claimant’s ‘future medicals under. section 42-15-60 to -cortisone mJectlons 'NSAIDs, .and

physical therapy as outlinéd by Dr. Tupis; the error being that an award. of lifetime
‘medicals is affected by other-error of law;,

The Hearing Commissioner erred in Coriclision of Law #3 and finding the ¢laimant
reached ‘maximum medical improvement; the error being that there was no medical

«evidence submitted. in: the récord ‘establishing the claimant had reached maximum redical

improvement for.all of his. ‘causally-related injuties; -

. The Hearing Commissioner €rted in Conclusion.of Law:#4 afd finding the ¢laimant had
‘met his burden of proving he is permanently and totally disabled; the error being that the
medical evidence ‘did not support & finding .of ‘maximuim: edical 1mpr0vement -and’
therefore the Hearing Commissioner erred as a matter of law in reachm__g, the iissue of
;perman"ent di%aﬁility' and dét’ériﬁfﬁing perma'neﬁt dis"éb‘ili’tjf',

:met hlS burden o' ’provmg he is pexmanently and totally dxsabled the EITor” bemg that the

greater weight of the evidence demonstrates the claimant failed to establish an, inability to.
perform services ‘othier than those so limited in' quality, dependability, or quantity that a
reasonably stable market for them:does not exist;

The Héarin'g”CbtﬁrﬁiS’s‘"ioﬁef’err‘ed ’iﬁ ’C’o’nclusion of ’Léw #4 ”the Error being 'tha’t ’the great‘er' _
member statute or, in. the altematwe, a ﬁndmg of permanent partxal dlsablllt)’ under section
42-9-20, ‘at most;

The Hearing ‘Commissioner erred in Conclusion: of Law #5; the error bemg that the
‘Commissioner should not have reached the fissue of lifétime causally-related medicals
under section 42-15-60 since a finding of maximum medical improvement:for-all causally-
related mJunes was Tiot supported: by the: medical evidence of record ‘or the: award. is
affected by other error of law:and: fact;



'25. The Hearing Commissioner erred in Conclusion of Law #6; the error being ithat the
Commissioner should not have:reached:the issueof a:lump sum award under section 42-9-
301 sincé a firiding of maximum medical'improvement for:all causally-related injuries'was.
not supported by-the medical evidence:of record, or the award isaffected by other error;of,
law-and. fact; and '

26. The Hearing Commissioner-erred-in Conclusion of Law:#6; the error being that a lump:sum
award unfaitly prejudices the defendants and is ot supported by‘the greater wweight of the
evidence, orthe:award is.affected by other error of:law-and fact.

Tn.an appellate review, the Panel shall, pursuant t0-S.C. Code Anin. [142-17-50, review the
award, weigh ‘the evidence as;presented -at the: initial hearing and, if .good grounds be: shown
therefore, make its own: Findings of Fact and reachits own Conclusions: of Law consistent with
case, the majority-of the Panel Affirms the Single Commissioner’s Decision and Order, with-one
amendment,

Heavingitestimony:

Claimant testified he was 56 years-old, married, and:lived in.Conway; South Carolina. He
completed 10th grade and later earried his GED;"‘He- was :éerti”ﬁed as a firefiphter and hazardous
materials technician in North Carolina. He alsoreceived a paramedic degree'in 1989. He also has
a culinary-degree from Disney..

Claimarit testified he served three tours.in Iraq from:2004 102007 as a private:contractor.
He-worked in restaurants and grocery stores before b-t;co.mihg a firefighter. He has worked as:an
EMT for-miost of his adult life. Claimant testified being a firefighteris not ‘a light diity'job.

Claimant:testified he began working for Carolina Treats partitime in:September, 2015 and
began-working full-time ifi October. He worked. 45 the kitchén manager and oversaw running the
daily-operations of the kitchen. ‘Claimant testified that he worked!from 60 to 80 hours:a week: At

least three:days a week, he worked 18-hour days.



With respect to-his:accident, Claimant testified he was carrying a:pot and coming back
into the building.. Whén ‘he went 1o step-into’ the building, the screen. door grabbed him and
caused him to twist ad B,

Claimant, testified his left knee problems ultimately led to. his right knee: problem.
Additionally, Claimant testified that about-three weeks afier the-accident, his knee:gave out.on
him, and he fell. When he:grabbed the door to lift 'hiiiiéelf'up,_'his'hand went through an old hinge
and.cut:the tendons in his right middle finger.

Claimant testified Dr. Tupis performed surgery-on both knees. He testified his left'kiiee
constantly hurts, He can not:put a lot of weight on it'without pain. The lefi-knee also pops:and
cracks. The right knee cracks as well. He stated the pam and cracking make it difficalt for him
 to walk, 'sit on the lawnmower,-and sleep.. |

‘With respect.to his right knee, he stated it hurts quite a bit just from trying to walk on it.
squat, kneel, or'crouch. He testified he can crawl; but not very far. He had a recent fall and had
~ tocrawl to getiip.

‘With respect to his ﬁngcr Claimant-testified he can bend his finger-all the:way buf it is
Véx‘y&péinﬁxl to-open it back up, Sometiiies hé holds it under hot water to help:open it back up:.
Claimant testified he: keeps a:cane:with him most of’th,e time. The rubber bottom has come off,
$0 h.e‘has.' to put tape-onvit.every two:to-three weeks.

‘Claimnant applicd for'a job as'a dispatcher:and‘l_iad‘;nm heard back. He testified he has riot.
tried any restaurants or the fire-department because was unable to-do that type work with his
injury. ‘He also testified hie could not be:a security guard. He also:could not be a fire sprinkler
inspector because it ‘re‘_qui_rc‘s. significant ladder climbing: ‘Claimant testified he:misses being able

to-work, afid that he has riot been:able:to find:ajob that would accommodate him.



On cross ‘examination; Claimant stated he was: putting his resume together for  fire
,sp_,rinkletai,n{ls"ta"lilatidnzas‘sismﬁt, ‘He stated the position would pay:from $10'to $15 per hour. He -
did not know the: rate of pay for the-dispatch-position. He:confirmed he had not applied forany:
‘additional jobs'in the last six months. |

Claimant testified he: had notapplied for social security disability. ‘He'confirmied he was
firefighter for a-total of twenty:seven (27) years. The highest-rank he-achieved was lieutenant,
‘withsupervisoty résporsibilities. ‘Claimant testified ‘he did ‘do ‘some administrative work. He:
knew. very little about using computers andonly used one program o the computer ‘at the fire:
aepgnmentv; Claimant testified that pfior 6. going to Carolina 'Tféaté; ‘he worked at‘the City:of
Conway Fire:'Depattment as a firefighter engineer.

Claimant testified he ‘has had several workers® compenisation claims. Prior claims
included multiple injufies to his eyes-andian injury: to his ribs that resulted from a fall off a truck.
Claimant testified he:still ‘has problems; withrhis ribs. He also suffered second and third degree
‘butns thatnecessitated he be put itito-an‘induced cotia.

Claimant testified he-akes Aleve for pain because he cannot:take narcotics.. Dr: Tupis.
:"gavééh,i,ni,-Meiox'i'c"amaibﬁt‘. ‘ir-di’ii'ﬁ.’-;%agfeevw‘.i,tﬂhf‘fhi’sfstomaeﬁ;

Claimant testified he is-able to drive: He does volunteer ‘work helping the homeless with
?l,iiﬁs-church. He still plays the:guitar Lfor‘hiér-¢hurch regularly: ‘He also:has to cut the:grass on the
six-acre. property ‘that he lives on. He stated he -did not remember the last time he had been
fishing..

‘Cléim‘a‘ﬁt testified ‘he told Ms. Westmoreland in ‘September 2017 that. he felt he..could

‘paint a room. He had not'looked into any:type of job:retraining.



,
‘Claimant confirmed he Had'not séén Dr: Tupis ini about a.year before the hearitig: He had

his last injection about nine:months prior; but it did not:do him:any good. He-also:confirmed he

saw Dr. Westerkam one tiine,-and Dr. Westerkam did ot provide himwith any.actiial treatmerit.

‘On re-direct, ‘Claimant tcstiﬁed'fthét being a firefighter was aphysical job. He explamed
he ‘could drive, but hé riuist take frequent breaks. He testified that'he:can getiinito his truck “ok,”
but it is difficult to get down into his wife’s Pontiac: ‘Getting out of the cargives’him themiost
trouble. Bécause of the pain:from hi$. injury, he could not get-in-and oulofa car-all day and
makaﬁéliveries‘;ih.ﬁ%déliycryf,ttru‘ck.

‘Claimant also testified that he cannotcut grass for thirty ‘or forty:hours a week. He has
had to pay Someone to cut his grass. His wife also ‘helps him cutgrass: ‘He-also testified he
could'not paint for thirty ‘or forty hours:a-week. He-could'not do-it professionally. He also-stated
that while he can'climb a'laddet, he does riot because of the pain in his left kiiee;:and he:does not
trusthe has the leg strerigth to'stay on top of the ladder.

‘Medical Evidence

Claimant initially:treated at Conway Medical Center on the day. of the accident. He was
diagnosed with internal derangement of the left-knee:-and:a:left knee contusion. Conway Medical
Ceiitérrecommended adaii'i’aﬁéli work:up.

On F,ebruarx. 9, 2015, Claimant saw Dr. Tupis. Dr. Tupis noted a possible lateral
‘meniscus ‘tear in the left’ knée and ordered an MRI. After réviewing the MRI, Dr. Tupis
recommended arthroscopic :surgery. Dr: Tupis ‘performed an arthroscopic partial ‘medial
meniscectomy on. March 24, 2015 Claimant continuéd ‘to have pain, and Dr. Tupis
* tecommended a Synvisc:and cortisone ‘injection. Dr, Tupis placed Claimant at MMI for the left :

knee on:August 31,:2015, stating he will continue to:need injections in the-future.



The physical therapy records reveal Claimant had an ‘antalgic gait. Claimant saw Dr.
Chambers on oicftbbg_r'iz,;zg.ml_:s_, D, Chambers stated foa:réasonable degfeé of medical certainty
that Claimant’s right knee complaints' weré causally related-to his work-accident. Dr. Chambers
agreed: Claimant had reached MMI for the'left knee and-recommended-an MRI and additional
treatmenit for the right. knee. Latér, Dr. Tupis agreed ‘that Claimant’s: rig_ht knée injury was
causally related to. his. work accident and performed:surgery on:Claimant’s right knee.on May 24,
2016:

‘On August 31,2015, Dr: Tupis placed Claimant at MMI_ for. his left knee and :assigned a
2% impairment-rating. :On March 6, 2017, he placed Claimant at.MMI;for his right knee; and
assigned a 2% impairmient rating. Dr. Tupis assigned light: duty restrictions as: outlined i thie
valid FCE performed on February 6-7, 2017.. Claimant.saw Dr. Westerkam oni April 13, 2018.
Dr. Westerkam agreed ‘with the impairment ratings:to the kniees, assigned a 6%: middle ﬁnger
impairment rating, and -a 15% whole person impairment rating forClaimant’s altered gait. Dr.
Westerkam agreed with ‘the light &u‘sy restrictions and found Claimant should not squat, bend;
stoop, or crawl. He can:ambulate with a:single-point cane:and knee:braces:. Dr: Westerkam-also.
limited Claimant’s. stariding to no more than oné hour .at.a timé withoit 4 rest break. Dr.
Westerkam placed no:restrictions on his sittinig:or use of the right hand.

David Price performed: a ‘vocational assessment on April 5, 2017. David Price found
Claimant was:disabled vocationally arid ‘incapable of sustaining gainful employment due:to his
injury.  Jan Westmboreland completed an ‘employability analysis on September 21, 2017,
Although shé-concluded Claimant was employable, she baséd her findings on a'physical capacity:
range: fell within the sc'dc,_nta:y’fp. medium physical-demand work capacity. She opined that he
could -anticipate .earfings ranging from $7.25 up ‘to $13.00. per hour for the Myrtle

Beach/Conway/North Myrtle Beach, SC and surrounding area:

10



DECISION AND ORDER OF THE SINGLE COMMISSIONER
The-Order of the Single Commissioner included the following:

FINDINGS OF FACT
(Single Commissioner)

After a careful réview of the evidence, I make the following findings of fact:

1. By.order of the Commission; Claimant sustained compensable injuries’to both knees:

. Claimant seeks a finding of compesisability 1o the Claimant's right middle finger, and I

find Claimant has:met his burden.

. Based upon the valid FCE and the conclusions of Dr. Todd Tupis, the aiithorized treating
physician, I find Claimant is Timited to light duty work.

4. 1'place ‘little weight in the Vocational Assessment of Jan Westmorland as I find her
assertion of physical limitations' inconsistent with those of the authorized treating
physician and the valid FCE.

. 1found the Vocationsl Asseésimét of David Price credible and corpelling when read in
its entirety..

. While I note that the ‘impairment ratings are- extremely low in this matter-and - would

normally not résult iri an ‘award of permanent.and total disability, the mredical evidence,

vocational evidence; and-credible testimony of Claimant lead me to'that result: Based on

a preponderance of evidence in the record, Cldimant is'perimanently and totally disabled,

. ‘Claimant is entitled.to:a lump:sum payment.

. Claimant is entitled to lifetime causally related medical cate.

. Claimant is entitled to Utica-Mohawk allocation language: Once the+amount'is set, this.
;=order;mayfbe;:amcnd@rtq:inéludcft’hé-precisef‘al'loéa’tibﬁ.

'CONCLUSIONS OF LAW
(Single Commissioner).

1



In'view of these findings io'f:;f_a’c“g;"xﬁ'i¢-oﬁciud¢fasmauers‘ of law:

1. The parties to :t‘hif‘i;pmﬁeejding} are subject to and bound by the South Carolina. Workers™
Compensation Act. |

. Claimant sustained an injury by accident arising out of and in the course and scope:of
employment to both knees:and right middle finger. S.C. Code:Ann. §42-1:160.

. 'JClaimant«has"re'aéﬁ"é&"}'f'rié}éi‘ttmm?medit:alf«im‘prdVemeht. S.C. Code Ann. §42-15-60.

. Claimant is permanently and totally disabled due to hiswo.rk«:'acs:,idc_nte 8.C. Code Ann. §
42:9:10. ! |

. Claimant is entitled to lifetime causally related medical treatment. S:C. Code.Ana; §42-
15-60.

. Claimant is‘entitled to payment in a lump:sum;'S:C. Code Ann. § 42-9-301.

7. Claimant is entitled to Uti“cé-?Mbliawkﬁal\l_qcati,qn\la;iéuagc Once the amount s set; this
order may be amended to‘include the precise allocation.

(Single Commissioner)

IT IS THEREFORE ORDERED that Claimant sustained an injury by accident arising

out of and in the course and-scope of. his employment to his left knee, right knee, and right

middle finger, and

IT IS FURTHER ORDERED that Claimant has reached maximum ‘medical

improvement, and

IT IS FURTHER ORDERED that Claimant is permanently and totally disabled, and

"IT IS FURTHER ORDERED that Claimant is entitled. to lifetime causally related

‘medical treatment; and

IT IS' FURTHER ORDERED that Claimant is entitled to-a lump 'sum payment with

‘Utica-Mohawk allocation language, and

12



AND IT 1S SO-ORDERED:

Based.on a:review of'the recordincluding;evidence received and produced-at'the hearing,
applicable Taws, and ‘oral :argiments of the parties; the majotity of the appellate panel hereby
finds the following facts:based on the preponderance-of the'evidence:

FINDINGS OF FACT

2, Claimant secks a finding of compénsability. to Claimant’s tight middle finger, and we
find Claimant has met his burden.

3: Based:upon the valid FCE.and the conclusions;of Dr. Todd Tupis, the authorized treating
physician, we find Claimant is limited to light duty work.

4, We place little weight in:the Vocational:Assessment:of Jan Westmorland as we find ‘her
assertion of physical fimititions Taconsistent with those of the ‘autbiorized tréating
physiciaﬁ and the valid FCE.

5. We found the Vocational Assessmént 6f David Price credible and compelling when read
in‘itsentirety.

6. While we note that the impairment ratings are:extremely: low in ‘this matter and would
normally fiot tesult in-ai award /6 permarient and. total disability; the medical évidence,

vocational ‘evidence,:and credible testimony of Claimant lead us to-that:result. Basedion a

preponderance of evidence in‘the:record, Claimiant is:permanentlyand totally disabled.




8. Claimiant is entitled to a lump:sum payment.

9. Claimantiis entitled to lifetime causally-related medical care.

10. Cldimant is entitled to Utica-Mohawk allocation language. Once: the amount is set, this
order may be amended.to.include:the precise allocation,

CONCLUSIONS OF LAW

In view of these findings:of fact, we conclude as matters of law:

‘1. The:parties to this proceeding are 'Sijéct;to ;ahd'}'Bdund_'bY the ‘South Carolina Workers
Compensation Act.

2. ‘Claimant sustained an injury by accident arising out of and in’ thé coutse and scope of
employment to bothknees and right middle finger. $.C; Code Ann. § 42-1-160.

3. Claimant has reached maximurm medical improveient, $:C. Code Arini. §42:15:60.

4. Claimant is permanently and totally. disabled due to his work accident. S.C.:Codeé Ann. §
42-9-10, | |

5. Claimant is entitled‘to 1l’i7fét1'imé:causdilly‘-rel'ht‘ed),;me‘dical treatment, S.C. Code. Ann. § 42-
15-60:

6. Claimant is entitled to payment in.a lump:sum. 8.C. Code Ann. §42-9-301.

7; Claimant is cnﬁﬂ;dh Utica-Mohawk allocation language. Oncethe amount s set, this

order'may beamended to include the precise allocation.

Pursuant to- S:C’ Code: Ann. § 42-17-50, -We;i the' Appellate: Panel, lhave ‘reviewed the
Decision and Order:of t’.hs:~g'S,inglc‘4€ommissioncr and weighed the evidence:as:presented at the
initial hearing and considered all issuésiraised in.t}ie;:b‘;'-iefs of the.Parties, as'well as‘those issues

raised at'the Full: Commission Review hearing:
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.Aﬁef careful review, The Appellate Panel of the South Carolina Woikers™ Compensation
Commission; by majority' vote, AFFIRMED with AMENDMENTS: the ‘Single Commissioner’s
order consistent with.our Findings.of Fact and Conclusions of Law as‘above.

IT IS THEREFORE ORDERED:that; the findings'of fact and conclusions:of law: of the
Single Commissioner are'incorporated herein:as if set forth verbatim unless-specifically reversed
in the Order of the Full Commission.

AND T IS:SO ORDERED.

MAJORITY AFFIRM:

South Caroliny orkérsCompersatio
CotirtiissionigdR. Michael Campbell
‘DISSENT:

I respectfully dissent with the majority. ‘The: findings of fact and: conclusions of law as. to
‘permanent disability should be vacaied, as the medical evidence does not support 2 finding of
‘maximum medical improvemetit for:the fight middle finger, a ompensable and:catisally related.
injury. The:finding of maximum:medical improvement should be:reversed-as there is'no medical
opinion in. the tecord which: states whether or not the Claimant is at rmaximush medical
improvement for his right middle finger, Therefore; a determination .df,jp's:nn'an@nc.i is premature

-and any findings as to permanent: disability shiould be vacated.

“South Carolina Wogkrs' Colpensation
Commissioner Melody L. Jatfies
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CERTIFICATE OF SERVICE
This'is to certify that the undersigned has onthis date served a copy of this order in the
above entitled action upon all parties to:this.case by sending an:electronic copy hereofby
electrohic mail addressed to the attorneys fof said. parties;or’ if thefe isan unrepresented
party(ies); by: dep.srtmg a copy hereof, postage;paid in the United States:mall, first:
addréssed to the unrepresented party(res and to the. attorney{s) for the. represented
party(ies).

By Eugenia Hollmon on April 30, 2019




