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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LANCASTER COUNTY
Court of Common Pleas
Brian Gibbons, Circuit Court Judge
William C. Tindal, Special Referee

Appellate Case No. 2018-001823

Lower Court Case No. 2017-CP-29-00872

First Citizens Bank & Trust Company ........ccccevvvennernsieereeninneeesreeseennns Respondent,
V. RECEIW
Linda P. Faulkner a/k/a Linda Faulkner MAY 207
Founders Federal Credit Union, and CACH, LLC S 09
Of whom Linda P. Faulkner is the.......c.coccecevevevcnvnnnnnncnrecennn M C @@WWA ;OpGa!
Gals

RESPONDENT’S MOTION TO STRIKE APPELLANT’S DESIGNATION OF
MATTER

Pursuant to Rule 240 and Rule 210, SCACR, Respondent seeks an order striking various
documents in the Designation of Matter to be included in the Record on Appeal that Appellant
filed with the Court on April 4, 2019. The Court should strike the documents discussed below
from Appellant’s Designation of Matter because these documents were not presented to the circuit
court and are not relevant to the issues on appeal.

BACKGROUND

This appeal arises out of a foreclosure matter filed in Lancaster County on August 9, 2017

by Respondent relating to two mortgages given to Respondent by Linda P. Faulkner. See (Exhibit

A). One of the mortgages was given by James E. Faulkner and Linda P. Faulkner to FCB on May
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20, 2005 (the “2005 Mortgage”). The other mortgage, on a different property in Lancaster County,
was given by Linda P. Faulkner to FCB on March 7, 2008 (the “2008 Mortgage™”). In the
foreclosure matter, Appellant, Linda P. Faulkner (“Faulkner”) filed an “Answer and Counterclaim

Jury Trial Demanded.” Respondent, First-Citizens Bank & Trust Company (“FCB”), then filed

two motions, a motion to strike Faulkner’s jury demand and a motion to refer the matter to a special

referee. The circuit court granted Faulkner’s motion to strike the jury demand and, subsequently,

the Lancaster County Clerk of Court referred the matter to William Tindal as special referee.
Faulkner moved to alter or amend both the order striking the jury demand and the order of

reference.!

The circuit court held a hearing and reaffirmed both of its orders. On October 11,
2018, Faulkner filed this appeal appealing the order striking the jury demand, the order of
reference, and the order denying Faulkner’s Rule 59(e) motion.

Prior to FCB’s foreclosure action against Faulkner, FCB had previously initiated
proceedings to foreclose against Faulkner. In May 2014, FCB filed a foreclosure action in the
Lancaster Court of Common Pleas, Case Number 2014-CP-29-000560, seeking to foreclose on the
2005 Mortgage. (Exhibit B). In July 2014, FCB filed a foreclosure action in the Lancaster Court
of Common Pleas, Case Number 2014-CP-29-00954, seeking to foreclose on the 2008 Mortgage.
(Exhibit C). The 2014 foreclosure actions were both dismissed via a “Consent Stipulation of
Dismissal Without Prejudice and Cancellation of Lis Pendens.” (Exhibits D, E).

The 2014 foreclosure actions were not mentioned, alluded to, or presented to the circuit

court in any document presented to the circuit court, including but not limited to: FCB’s summons

and complaint; Faulkner’s “Answer and Counterclaim Jury Trial Demanded;” Faulkner’s motion

! Faulkner actually filed a “Motion to Alter or Amend Judgment Pursuant to: Rule 59(a), S.C.R.P.”
However, all parties and the court treated such motion as one made under Rule 59(¢) of the South
Carolina Rules of Civil Procedure.
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to alter or amend judgment; Faulkner’s memorandum in support of the motion; and FCB’s
response in opposition to Faulkner’s motion to alter or amend the judgment.
At the hearing before the circuit court on Faulkner’s motion to alter or amend, Faulkner’s

counsel did argue:

I would return briefly to the question of waiver. We have alleged

that from 2011 to 2016 and after the note came due the bank

continued to draft and receive payments from my client. This point

was brought up before this Court in a previous action to foreclose

this matter, we have cited the case number here. In that case I was

the attorney. In that case we also raised the issue of waiver and pled

the fact that they had continued to take payments. That case was

dropped. . . . [T]aking the money and then dropping an earlier case,

certainly shows the basis for a colorable claim of waiver, not of the

debt, we’re not disputing that but of the right to foreclose in this

instance.
(Exhibit F (Rule 59(e) Hr’g Tr. 4:23-5:17, Sept. 25, 2018)). Kerk Spong, attorney for FCB
responded: “I listened to Mr. Foster talk about some of the history of this case, which is not really
in evidence, Judge.” (Exhibit F (Hr’g Tr. 6:25-7:1)). Despite Faulkner’s counsel’s assertion that
it “cited the case number here” for a previous foreclosure action, no such citation appears in any
documents that were before the circuit court.

LAW
“The Record on Appeal shall include all matter designated to be included by any party

under Rule 209,” but “shall not . . . include matter which was not presented to the lower court or
tribunal.” Rule 210(c), SCACR. “A party shall not include any matter in his Designation which
is not relevant to the appeal.” Id; Rule 209(b), SCACR. Additionally, “[t]he brief shall contain
references to the transcript, pleadings, orders, exhibits, or other materials which may be properly

included in the Record on Appeal [see Rule 210(c)] to support the salient facts alleged.” Rule

208(b)(4), SCACR.
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“[T]he South Carolina Appellate Court rules are not mere technicalities but provide the
parties and this Court with an orderly mechanism through which to guide appeals in this State.”
Henning v. Kaye, 307 S.C. 436, 437, 415 S.E.2d 794, 794 (1992). “It is incumbent upon counsel
to provide material that complies with the Rules and facilitates appellate review.” Id. “Whenever
it appears that an appellant or a petitioner has failed to comply with the requirements of these
Rules, the clerk shall issue an order of dismissal, which shall have the same force and effect as an
order of the appellate court.” Rule 231(a), SCACR. Although Respondents do not seek a dismissal
of the appeal, Rule 231(a) highlights the importance of the parties complying with the appellate
court rules.

ARGUMENT

Appellant has identified numerous documents that were not presented to the circuit court.
The following documents should be stricken from Appellant’s Designation of Matter because they
.-were not presented to the circuit court:

Summons and Complaint (2014-CP-29-00954)

Amended Summons and Complaint (2014-CP-29-00954)
Answer and Counterclaim of Defendant (2014-CP-29-0954)
Reply of Plaintiff (2014-CP-29-0954)

Consent Stipulation of Dismissal (2014-CP-29-0954)
Summons and Complaint (2014-CP-29-00560)

Answer and Counterclaim of Defendant (2014-CP-29-00560)
Stipulation of Dismissal (2014-CP-29-00560)

NI AL =

At the hearing before the circuit court, Faulkner only vaguely mentioned a “prior
foreclosure action,” and did not provide any of the above documents or their case numbers to the
circuit court. Additionally, no documents filed before the circuit court contained any reference to
these two prior foreclosure actions. Accordingly, these documents do not comply with Rule

210(c), SCACR, and should be stricken from Appellant’s Designation of Matter.
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Further, the two prior foreclosure actions by FCB against Faulkner are not relevant to the
issues before this Court on appeal. The issues in this appeal center around whether the circuit
court properly struck Faulkner’s jury demand and whether the foreclosure action should have been
referred to the special referee. A prior foreclosure action, which was voluntarily dismissed by
consent of both parties pursuant to Rule 41 of the South Carolina Rules of Civil Procedure, has no
bearing on the matters before this Court. In fact, even Faulkner deems the 2014-CP-29-00560
foreclosure action as not relevant, having not even cited or discussed it in her initial brief. There
can be no value to pleadings from either 2014-CP-29-00954 or 2014-CP-29-00560 being included
in the record before this Court.

For the reasons set forth above, Respondents respectfully request that the Court issue an
order striking numbers 16, 17, 18, 19, 20, 21, 22, and 23 from Appellant’s Designation of Matter.

Respectfully submitted,

ROBINSON GRAY STEPP & LAFFITTE, LLC

By: //7/ '

J. Kershaw Spong (Bar No. 5289)
Mary M. Campolong (Bar No. 102317)
1310 Gadsden Street

Post Office Box 11449

Columbia, South Carolina 29211

(803) 227-1101
kspong@robinsongray.com
mcampolong@robinsongray.com

Attorneys for Respondent First Citizens Bank &
Trust Company

May20, 2019



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM LANCASTERCOUNTY
In the Circuit Court

Brian Gibbons, Circuit court Judge
William C. Tindal, Special Referee

Appellate Case No. 2018-001823

Lower Court Case No. 2017-CP-29-00872

First Citizens Bank & Trust Company .........cccceevveeeveeecerncnessinnenne.

Linda P. Faulkner a/k/a Linda Faulkner
Founders Federal Credit Union, and CACH, LLC

Of whom Linda P. Faulkner iS the ... eeeeeeeeeveeeeveneneen

RECEIVETy
MAY 20 2019
SC Court of Appeals

....... Respondent,

.......... Appellant.

PROOF OF SERVICE

I certify that I have served Respondent’s Motion to Strike Appellant’s Designation of Matter

May 20, 2019, on the following counsel or persons of record:

John Martin Foster
Post Office Box 106
Rock Hill, SC 29731
Attorney for Appellant

By depositing the same with the United States mail, with sufficient first class postage attached,
properly addressed to the respective last known address of the attorney set out above, pursuant to

Rule 262(b), S.C.A.C.R.



May 20, 2019 ROBINSON GRAY STEPP & LAFFITTE, LLC.

By: % /

Kershaw Spong [S€ Bar # 5289]

"~ Mary L. McDonald [SC Bar #102317]
ROBINSON GRAY STEPP & LAFFITTE, LLC
P.O. Box 11449
Columbia, SC 29211
(803) 929-1400
Email: kspong@robinsongray.com

mmcdonald@robinsongray.com

Attorneys for Respondent First Citizens Bank & Trust
Company
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LANCASTER )
)
First-Citizens Bank & Trust Company ) CIVIL ACTION COVERSHEET
Plaintiff(s) )
) 2017-cp-29- 00§71
Y, } ms
) ¢ <3
Linda P. Faulkner a/k/a Linda Faulker, ) Do 2 -
Founders Federal Credit Union, and CACH, ) ST I
LLC ) f/;g:\ 4 - _._: P
) Gy -y (o0
Defendant(s) ) ; ;C?_; f : :
Submitted By:  J. Kershaw Spong SC Bar #: 5289 = 0\.:: %
Address; Sowell Gray Rohinson Stepp & Laffitt Telephone #:  (803)-929-1400 o
LLC Fax #! {803) 929-0300 ’
P.O. Box 11449 E-mall: kspong@sowellgray,com

Columbia, SC 29211
NOTE: The coversheet snd Information contained herein nelther replacs nov supplements the filing and service of pleadings or other papers
as required by law, This form is required for the use of the Clerk of Court for the purpose of docketing. Xt must be filled out completely,
signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check.all that apply)

*If Action is Judgment/Settlement do not complete
[0 JURY TRIAL demanded in complaint. X NON-JURY TRIAL demanded in complaint.
[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
] This case is subject to MEDJATTON pursuant to the Court Annexed Alternative Dispute Resotution Rules.
B This case is exemipt from ADR, (Proof of ADR/Exemption Attached) .
NATURE OF ACTION (Check One Box Below}

Contracts Tarts - Professional Malpractice Torts - Personal Injury Real Praperty
[0 Constructions (160) O Dental Malpractice (200} 1 Conversion (310) O Ctaim & Delivery (400)
O Debt Collection (110) 1 Legal Malpractice (210} ] Motor Vehicle Accident (320) 0 Condemnation (410)
3 General {130) O Medical Malpractice (220) O Premises Liability (330) X Foreclosure (420)
[1 Breach of Contract (140) Previous Notice of Intent Case # {0 Products Liability (340) [ Mechanic™s Lien (430)
[ Fraud/Bad Faith (150) 20__ NI - O Persomul Injucy (350} O Partition (440)
[ Failure to Deliver/ {J Notice! Fila Med Mal (230 [ Wrongful Death (360) 1 Prossession (450)
Warranty (160}
O Enployment Discrim (170 O Other(299) 1 Assault/Battery (370) [J Building Cede Violation (460)
0 Employment (180) [0 Slander/Libel (380) [0 Other (499)
1 Other (199) 0O Other (399)
Inmate Petltions Administrative Law/Rellel Judgments/Seltlements Appyeals

[ ECR(500) [0 Reitstate Driver’s License (800) [0 Death Settiement (700) [ Asbitration (900)
0 Mandamus (520) [ Judiciat Review (810) 1 Foreign Judgment (710} 1 Magistrate-Civil (910}
[0 Habeas Corpus (530) [ Relief(820) 1 Magistrate’s Judgment (720) 1 Magistrate-Criminal (520)
Ol Other (599} 1 PRermanent Injunction (830} [0 Minor Settlement (730} O] Municipal (930)

[0 Forfelturc-Petition (840) 0O Transeript Judgment (740) C1  Probate Court (940)

[l Forfeiture—Consent Order {850) [ Lis Pendens (750) [0 SCDOT (950)

I Other (899 [] Transferof Structured Seitlement [ Worker’s Cotnp (960)

Payment Rights Application{760). [ Zoning Board ©70)
Special/Complex /Qther (O Confession of Judgment (770) 0 Public Setvics Comm. (590)
O Environmental (600) [J Pharmaceuticals (630) O Petition for Workers Compensation [0 Employment Security Comm (991)
[0 Avtomobile Arb. (610) 7 Unfir Trade Practices (640} Settlement Approval (780) [] Other (999
O Medical (620) 1 Out-of State Depositions (650) [ Other (799) ——
(0 Other (699) 1 Motion to Quash Subpoena in an
Qut-of-County Action (660)
[ Sexual Predator (510) O Pre-Suit Discovery (670)
) Permanent Restraining Order (680)
SCCA /234 (03/2016) Page 1 of 3
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Submitting Party Signature: i Dates guneal/, 2017
Note: Frivolous civil proceedings 447 be subject te sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sahctions Act, 8.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (03/2016) Page 2 of 3




Effective January 1, 2016, Alternative Dispute Resolution (ADR) is mandatory in all counties, pursuant
to Supreme Court Order dated November 12, 2015. :

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

Pursuant to the ADR Rules, you are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed,

2. Theinitial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs.

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Regquests for temporary relief;

¢. Appeals

d. Post Conviction relief matters;

¢. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Maortgage foreclosures; and

h.  Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court ot
of any party, may order a case to mediation,

6. Motion of a party to be exempt from payment of neu(ral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (03/2016) Page 3 of 3




STATE OF SOUTH CAROLINA )
) IN THE CQURT OF COMMON PLEAS
COUNTY OF LANCASTER )
First-Citizens Bank & Trust Company, ) Case No. 2017-CP-29- /) 0 3 7)/
' )
Plaintiff, )
)
V. ) CERTIFICATE OF
) EXEMPTION / WITHDRAWAL
Linda P. Faulkner a/k/a Linda Faulker, ) FROM ARBITRATION/
Founders Federal Credit Union, and ) MEDIATION
CACH, LLC, )
)
Defendants, )
) =
) L R
-t X
) DD J_,
I CERTIFY THAT THIS ACTION IS EXEMPT FROM ARBITRATION BECAU§T:'£ ~
TN =
monetary relief requested in this case exceeds $25,000.00; 4 5 -
 this is & class action; — N

'X

1]

there is a substantial claim for injunction or declaratory relief in this case;
this case involves (check one or more of the following)
~ title to real estate;
wills, trusts and decedents’ estates;
__x__ mortgage foreclosure;
partition;
this is a special proceeding or action seeking extraordinary relief such as mandamus,
habeas, corpus, or prohibition;
monetary relief requested in this case is unspecified but exceeds $25,000;
this case is a companion or related to similar actions pending in other courts
with which the action might be consolidated but for lack of jurisdiction or venue;
this action is appellate in nature;
this is a post-conviction relief matter;
this is a forfeiture proceeding brought by the State; or
this is a contempt of court proceeding.

yune e 2017 /7/

3. Kershaw Spong [SC Bar # 5289]
SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC

P.O. Box 11449

Columbia, SC 29211

(803) 929-1400

Email: kspong@sowellgray.com

Attorneys for Plaintiff




STATE OF SOUTH CAROLINA

) ‘
)} IN THE COURT OF COMMON PLEAS
COUNTY OF LANCASTER )
First-Citizens Bank & Trust Company, ) Case No.; 2017-CP-29- 0 () 8 %
)
Plaintiff, )
) [ g
V. ) &
) L2 2
Linda P, Faulkner a/k/a Linda Faulker, ) =5 5 -
Founders Federal Credit Union, and ) ;j;ff; S ¢
CACH, LLC, ) —{"ry
) £33 3
Defendants, ) D5 -
) T
S
TICE | LOSURE INTERVENTION

(Pursuant to Administrative Order No. 2011-05-02-01 of the
South Carolina Supreme Court)

NOTICE OF MORTGAGOR’S RIGHT TO FORECLOSURE INTERVENTION FOR THE
PURPOSE OF SEEKING A RESOLUTION OF THIS FORECLOSURE ACTION BY LOAN
MODIFICATION OR OTHER MEANS OF LOSS MITIGATION,

TO EXERCISE THIS ﬁ]GHT, CONTACT THE UNDERSIGNED IN WRITING WITHIN
THIRTY (30) DAYS OF THE SERVICE OF THIS NOTICE,

———p i

1. Kershaw Spong [SC Bar # 5289]
SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC

P.O. Box 11449

Columbia, SC 29211

(803) 929-1400

Email: kspong@sowellgray.com

JuneZ%et, 2017

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION
OBTAINED WILL BE USED FOR THAT PURPOSE.




STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LANCASTER )
First-Citizens Bank & Trust Company, ) Case No. 2017-CP-29- () §7 )
)
Plaintiff, )
)
V. ) SUMMONS
) (Mortgage Foreclosure)
Linda P. Faulkner a/k/a Linda Faulker, ) (Deficiency Judgment Demanded)
Founders Federal Credit Union, and CACH, . ) Non-Jury
LLC, )
)
Defendants. )

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in the above entitled
action, copy of which is herewith served upon you, and to serve copy of your answer upon the
undersigned at their offices, Sowell Gray Robinson Stepp & Laffitte, LLC, P.O. Box 11449, Columbia,
South Carolina 29211, within Thirty (30) days after service hereof upon you, exclusive of the day of such
service, and if you fail to answer the Complaint within the time aforesaid, judgment will be rendered
against you for the relief demanded in the Complaint.

YOU WILL ALSO TAKE NOTICE that the undersigned attorney on behalf of the Plaintiff
herein, will seek the agreement and stipulation of all parties not in default for an Order of Reference to a

Special Referee for Lancaster County stipulating that said Special Referee may enter a final judgment in

this case,

W{ershaw‘Sp/ong [SC Bar # 5289]
SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLG3

P.O. Box 11449 [
Columbia, SC 29211 = =
(803) 929-1400 =
Email: kspong@sowellgray.com gg’?‘ V)
My -w
Attorneys for the Plaintiff 2 2 F -
Columbia, South Carolina aB =
o
o

June{ 342017




STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF LANCASTER )
First-Citizens Bank & Trust Company, Case No.: 2017-CP-29- A {7T)
Plaintiff,
v. COMPLAINT
(Mortgape Foreclosure)
Linda P. Faulkner a/k/a Linda Faulker, (Deficiency Judgment Demanded)

Founders Federal Credit Union, and Non-Jury

Nt N’ N’ e N’ Nt Nt Nt N Nt S St

~3
0.
<2 ~a
CACH, LLC, = 2
Gz &
Defendants. e
-3ty
123
oo
P X
L -
no
(=

The Plaintiff above named, complaining of the Defendants herein, alleges that; |

L. Plaintiff, First-Citizens Bank & Trust Company, successor in interest to First
Citizens Bank and Trust Company, Inc., is a banking institution duly organized and existing
under and by virtue of the laws of the United States.

2, Upon information and belief, the Defendant Linda P, Faulkner is a resident and
citizen of the County of Lancaster, State of South Carolina, and that the subject of this action is
real property located in the County of Lancaster, State of South Carolina,

FOR A FIRST CAUSE OF ACTION
LOAN 6108

3. Heretofore, under date the 20th day of May, 2005, Defendant Linda P, Faulkner
made, executed, and delivered to First Citizens Bank and Trust Company, Inc, a certain
Home Eguity Line of Credit Agreement (“Agreement”) in writing, wherein and whefeby she
promised to pay to First Citizens Bank and Trust Company, Inc. the principal sum of Two
Hundred Thirty-four Thousand and 00/100 Dollars ($234,000.00), together with variable

interest per annum on the unpaid balance; said principal and interest being payable in monthly

el




installments on terms as set forth therein until said note is fully paid. A true copy of the
Agreement is attached as Exhibit A.

4. In order to secure the payment of the Agreement, James E, Faulkner and
Defendant Linda P, Faulkner a/k/a Linda Faulkner did on the same date, to-wit, the 20th day
of May, 2005 make, execute, and deliver to First Citizens Bank and Trust Company, Ine,, its
successors and assigns, a certain Mortgage covering real property located. in the County and
State aforesaid and in said Mortgage described as will more fully appear by reference to Exhibit
B attached hereto and made a part hereof. James E. Faulkner conveyed any and all interest he
had in the real property to Linda P. Faulkner by deed dated August 1, 2017 recorded August 2,
2011 in Deed Book 627 at Page 75, subject to Plaintiff’s mortgage.

. 5. Thereafter, on the 25th day of May, 2005, said Mortgage was recorded in the
Office of the Register of Deeds for Lancaster County in Book 1343 at page 215. Pla_it;i;f l_m_s_ -
reviewed the Administeative Order issued by the Supreme Court of South Carolina on May 22,
2009 concerning the foreclosure sale of any property arising out of a loan owned or guaranteed
by Federal National Mortgage Association (“Fannie Mae”) or Freddie Mac or held by a servicer
who has signed an agreement to participate in the Home Affordable Modification Program
(HMP). That, after review and consultation of the Administrative Order and the loan file of the
within foreclosure action, Plaintiff has determined that it has complied with said Administrative
Otder.

6. In and by the terms of said Agreement and the Mortgage securing same, it is
provided, among other things, that on failure to pay any instaliment of either principal or interest
or any portion thereof when due, or if any of the conditions and requirements in the Mortgage

securing the same be not complied with, then the whole principal sum and accrued interest shall




at the option of the legal holder thereof become at once due and payable without notice, and
collectible by foreclosure.

7. In and By the terms of the said Agreement it is further provided that the makers
thereof shall pay a reasonable sum as and for an attorney's fee if the said note be placed in the
hands of an attormney for collection after default.

8. The installments of principal and interest falling due from and afier the
September 20, 2015, have n;)t been paid although demand for the payment thereof has been
made and the Plaintiff, as the holder of the said Agreement and Mortgage, has and does heteby
elect to declare the entire balance of said principal and interest due and payablé at once; that
there is now due and owing and unpaid upon the said Agreement and Mortgage the full and just
principal sum of Two Hundred Thirty-four Thousand Four Hundred Fifty-seven and 39/100
Dollars ($234,457.39), together with interest thereon at the current rate of 3.75% per annum
from August 20, 2015, together with a reasonable sum as attorney's fees for the collection
thereof and the costs of this action,

FOR A SECOND CAUSE OF ACTION
LOAN 8463

9. The allegations stated above are herein restated.

10.  Heretofore, under date the 27th day of December, 2010, Defendant Linda P.
Faulkner made, executed, and delivered to First Citizens Bank and Trust Company, Inc. a
certain Promissory Note (“Note”) in writing, wherein and whereby she promised to pay to First
Citizens Bank and Trust Company, Inc, the principal sum of Seventy-seven Thousand Nine
Hundred Three and 37/100 Dollars ($77,903.37), together with interest at 5,00% per annum
on the unpaid balance; said principal and interest being payable in monthly installments on terms
as set forth therein until said note is fully paid. A trué copy of the Note is attached as Exhibit C.
The Note was modified on several occasions as the request of the Defendant. The Note was last
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modified on December 17, 2012. A true copy of the Consumer Note Modification Agreement is
attached as Exhibit D.

11. In order to secure the payment of the Noie, the said Defendant Linda P.
Faulkner did on the 7th day of March, 2008 make, execute, and deliver to First Citizens Bank
and Trust Company, Inc, its successors and assigns, a certain Mortgage covering real
propetty located in the County and State aforesaid and in said Mortgage described as will more
fully appear by reference to Exhibit E attaéhed hereto and made a part hereof.

12.  Thereafter, on the 12th day of March, 2008, said Mortgage was recorded in the
Office of the Register of Deeds for Lancaster County in Book 1888 at page 108. Plaintiff has
reviewed the Administrative Order issued by the Supreme Court of South Carolina on May 22,
2009 concerning the foreclosure sale of any property arising out of a loan owned or guaranteed
by Federal National Mottgage Association (“Fannie Mae”) or Freddie Mac or held by a servicer
who has signed an agteement to participate in the Home Affordable Modification Program
(HMP). That, after review and consultation of the Administrative Order and the loan file of the
within foreclosure action, Plaintiff has determined that it has complied with said Administrative
Order.

13.  Inand by the terms of said Note and the Mortgage securing same, it is provided,
among other things, that on failure to pay any installment of either principal or interest or any
portion thereof when due, or if any of the conditions and requirements in the Mortgage securing
the same be not complied with, then the whole principal sum and accrued interest shall at the
option of the legal holder thereof become at once due and payable without notice, and collectible

by foreclosure.
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14.  Inand by the terms of the said Note it is further provided that the makers thereof
shall pay a reasonable sum as and for an attorney's fec if the said note be placed in the hands of
an attorney for collection after default,

15.  The installments of principal and interest falling duc from and after May 30,
2013, have not been paid although demand for the payment thereof has been made and the
Plaintiff, as the holder of the said Note and Mortgage, has and does hereby elect to declare the
entire balance of said principal and interest due and payable at once; that thete is now due and
owing and unpaid upon the said Note and Mortgage the full and just principal sum of Seventy-
three Thousand Two Hundred Sixty-one and 41/100 Dollars ($73,261.41), together with
interest thereon at the rate of 5.00% per annum from April 30, 2013, together with a reasonable
sum as attorney's fees for the collection thereof and the costs of this action.

16.  Upon information and belief, said information having been obtained from the
records of Lancaster County, South Carolina, the Defendants below named have or may elaim to
have some interest in or lien upbn the subject premises by virtue of the matters and things
hereinbelow alleged but that any such interest in or lien upon the said premises is junior and
subordinate to Plaintiff's said mortgage, to-wit:

(a)  The Defendant Founders Credit Union by virtue of a judgment

obtained against Linda P. Faulkner in the amount of $7,580.00 filed in the office of the Clerk of

Court for Lancaster County on July 10, 2014, and preserved therein in Judgment Roll No. 2014~

CP-29-026.

(b)  The Defendant CACH, LLC by virtue of a judgment obtained
against Linda Faulkner in the atnc;unt of $4,178.14 filed in the office of the Clerk of Court for
Lancaster County on June 28, 2016, and preserved therein in Judgment Roll No. 2016-CP-29-

00202.




17, The Plaintiff does not waive but specifically demands judgment against the
Defendant Linda P, Faulkner for the full amount found to be due to Plaintiff on the Agreement,
Note, and Mortgages held by Plaintiff, with the right to enter personal judgment against the
Defendant Linda P, Faulkner at the same time the Court orders a sale of the mortgaged
premises and requests the money judgment so rendered be entered and docketed in the Clerk’s
office pursuant to §29-3-650 SC Code of Laws (1976 amended).

WHEREFORE, Plaintiff prays judgment that:
(a) The amount due upon the said Agreement, Note, and Mortgage held by the
Plaintiff be ascertained and determined under the direction of this Court, together with attorney's
fees and costs of this action. |
(b) Plaintiff's mortgages be declared a first lien and that Plaintiff have judgment
of foreclosure for the amount so found to be due and owing thereon, together with any taxes or
insurance premiums which may be due or whicﬁ may be or have been paid by Plaintiff, with a
reasonable sum as attorney's fees, and for the costs of this action,
() The mortgaged premises be sold according to law and the practice of this
Court, the equity of redemption be barred, and that the proceeds of sale be applied as follows:
First, to the costs and expenses of the within action and said sale;
Second, to the payment and discharge of the amount due on Plaintiff's
Agreemert, Note, and Mortgages, together with attorney's fees as aforesaid; and
Third; the surplus, if any, be distributed according to law.
(d) Plaintiff have judgment entered immediately pursuant §29-3-650 SC Code of
Laws (1976 amended) against the Defendant Linda P. Faulkner for the full amount found to be

due Plaintiff on the note and mortgage, to be credited toward said personal judgment against the




Defendant Linda P, Faulkner for the amount paid to the Plaintiff from the proceeds of the sale
of the mortgage premises.

(e) For such other and further relief as may be just and proper.

-

%’Kershaw Spong [SC Bar # 5289]
SOWELL GRAY ROBINSON STEPP & LAFFITTE, LLC
P.O. Box 11449
Columbia, §C 29211
(803) 929-1400
Email: kspong@sowellgray.com

: Attorneys for the Plaintiff
Columbia, South Carolina
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NOTICE UNDER THE
FAIR DEBT COLLECTION
PRACTICES ACT, (THE ACT)
15 U.S.C. SECTION 1601 AS AMENDED

The amount of the debt is that as stated in the complaint attached hereto.

The Creditor is the Plaintiff as named in the summons and complaint attached
hereto.

The debt described in the complaint attached hereto will be assumed to be valid
by the Creditor's law firm unless you, the debtor, within thirty (30) days after the
receipt of this notice, dispute, in writing, the validity of the debt or some portion
thereof,

If you, the debtor, notify the Creditor’s law firm in writing within thirty (30) days
of the receipt of this notice that the debt or any portion thereof is disputed, the
Creditor's law firm will obtain a verification of the debt and a copy.of the
verification will be mailed to you, the debtor, by the Creditor's law firm.

If the Creditor named in the attached Complaint is not the original Creditor, and if
you make a written request to the Creditor's law firm within the thirty (30) days
from the receipt of this notice, the name and address of the original Creditor will
be mailed to you by the Creditor's law firm.

Written tequests should be addressed to- Written requests should be addressed to J.
Kershaw Spong, Esquire, Sowell Gray Robinson Stepp & Laffitte, LLC, P.O. Box
11449, Columbia, SC 29211.

This notice is an attempt to collect a debt and information obtained will be used
for that purpose.

e




STATE OF NORTH CAROLINA
VERIFICATION

e’ e s’

COUNTY OF WAKE

PERSONALLY appeared before me, Tracy Hinnant, who being duly sworn, deposes and
says that she is a representative of First-Citizens Bank & Trust Company, and is autﬁorized to
make this Affidavit on its behalf; that she is familiar with the account and loan documents
forming the basis for the within action and has read the foregoing pleadings ; that all of the
matters alleged therein are true of her own knowledge, except for those alleged upon information
and belief, and as to those, she believes them to be true; that no part of said sum sued for has

been paid by discount or otherwise.

FIRST-CITIZENS BANK & TRUST COMPANY

~

By

Tracy Hinnant! ~

Its:_Sr. Real Estate Resolution Specia]ist_

SWORN to before me this SCIAg o,
=0 day of _}“h i , 2017, S SN ""-fo’a
\ F&¢ %0 ":7 "'.'S;'\"'E'.
A, do w8y i Jmomg iR%
otary Publi¢ for'North Carolina '2?2\ Y "’%f” o 0:5
My Commission Expires: g}_gmgﬁ | QO‘GI 'a,’IO'-.,.__l e e ¢¢
“, O UNT“{a‘\.\“

"t

(Faulkner)
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‘0002933 Bl 01343 Py ~~ais ¢
MORTGAGE Ol AL ESTATE

Rgic Fres 44,00 8% Feest 6,08
e
. -QF -LRRU% .
(RASTECLAIEY e

and Tinda P, Faulkpert, B
"7 Ldnda Paulkner

- THIE MORTOATQR(S) ad raferred to.n s Morijagat
a .t

THE MORTGAGEE; First Gtfzens Bank and Trust Oompsny, fnc, will ‘ba reldrrod 16 herdin :es Lendart Londars udiross Is

(1401 ey 160 West, Fobt MiTl, SC 20715

Linda P, Faullmer . _ - _ 73

WHEREAS, BoraWaig) o

« - indabted fo:Lander I the pihclpal armaunt of 3 '?345(700;'00 nursunﬁkf.to'lh@_'no(a.‘nom:‘ngraqmqm;‘lqa'n agredaiont -

vr Tavohing fouri agtdoriont {horslnofter tefarepd fo- &s’ the "Note') dalod Mgy 20, 2005

b3
“Tha:Note Ttiudss. 8 duautiionts ranbiing, extending.. ot Todifyifig It ancer avidanclng futurs advaricas; The:Moto has & Naal maturlly of

MOy 60, JOR0
Tnohiding o outstanding gmount of thaNole anid-ai FuturaAdvancasunder paragraph 18, shall

At fio timio be mave Y doubia the piinclpat ajhaunt-of tho Note or & 23,000,00 e hichovar I graetar,
pids Jatoros), toasonsble altorney's (avs and wourt fosle Inetered In collaotlon of amounts duy heteunderand vxpangliuras & Lahdor Urdar
Priranraphi § balow. Jterastunder fha Nota Wil bd delarrad, ncerued, or capltalized, bul Letidor shll aal be tequleed to. oter, REQTE F
Zapltaiize fnf Intergsl excaptan providad In the Nete. o T .

The amoint 6l debt securady his Mortgage,

THis MORTGAGE]s giian ta-tsoiird i Lendor tha repayment of tfie [alloving amounts, with Tnlgrast: {AY1ig Indebtedriass evidenoad by the
Moto: {8) nny Fiture Atigencaa muda under paragraph 18 below) {e] expiendiiurés by Londor under-paragraph 8 hbldw; gnd () atonoy's
fagscount cosle-end alhief amiourtis whinh may ha-dus under the Noto dnd the ‘Morlgage. In.cansldbration of 1he Ebave fndéblednesa ond fof
aitier valuable considotation. which Morigagor acknowladged recelvitly, Morngagor doss faraby mordags, giaht ind tonvay o Lantor ke’
‘gUccessors and-assighy the tollowlhg desorlied propary {horolnatter somatmiog:alarred to s the *Proparty?):

(SEE EXHIBIT "A' ATTACHED FOX LEGAL DESCKIPTION)

gilsr dyhts, Manbers, hereditamants entf appuroripndds belanging ot In any icldhant ot -appeaaling thoreld; o

¢ .8\l flxwiréa {nsloding, but net limltad o, gpplienices, addillshs, Inttovamonts, ud o
‘korpa-and matéilal attdehed 13 oF usod In conndélion’ Wit Vi “doscrivad: Praparty) now € kargalidr attachod thernto; all Basoriante
jgd bl Tand | sltoota,woys, alloys, prosages, sewar Righla wators,walir courodiy, Watdeiights, and ‘powara,and it datatas,Hghts
rostEepivilagos, ibottlan, and tonafnents, vihdlsveverand In any waybalonging; réleting of ahpadialnlg to-any.of the proputty harali
ibiovd dugoribad, or whiafi hor florshall (8- gy, way balong, ralateor he appurtenant thotete, whethar noW ow od -or Haraafterdequlred by
Martpagor, aind the toverglo i Tavoralons, Fomatitdar and rmalndars, rinl, lgslios, afid profity thoreai, and siftha-astaté sight Wle, Jnterey
pioporty, possuasion, dalin-and doniand Whatsoover st taw ms wllts i oquity, of Martgngar al, lnend sgrr, ltilading but ot lmited 1
6l Judgements, awards.of damagas and Soltlopontaharpaiteriado rasiliing lrom gondampation pre hgs arthe.taklig of tho property o
pny pairt. tisraotundar Hie powar.ol ominent domal, of for any dariaga {(wholhetcaunad by such laling of athenwian) to thopraparty or 10 &
eighte, appurtenanttharoto, and tll procads of unysalos or othor diapasiland of the prapa(ty ot BDY'PEK‘HNBOT-_(GB“GGTWQ‘VhOWﬂfW‘“R‘W
to us thie “Propaity’s and all ol tha same belag dosmad part.of the Frogarty and Included T the ralafance thiordta).

Togothier wiith ali sing
- Impraydimignte, fic ot haraatter sltsatad thareqn; o

. Y-
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TO HAVE AND TO HOLD all and sfngular the Ay unto the Landar and the suceessars and asslgns.éflLer  rever, .

MORTGABOR coyananta that Morigagar [s lewaully selzod of the Proerty in foa simplo absolute, that Mortgagor has good fght and Is
lavully authorized to aell, canvey or encumbertha samo, and that (he Propody is froe and clagr of all anoumbrances except ag oxareaaly
provided In paragraph 15 and othorwlae hereln. Mortgagor covenants to warrantand foreverdefend all and singular the Praporty unto Lehder
fhnd '213 8uccessars or assigns of Lender from and egalnist Mortgagor and all porsons witomsoaver lawlully eleimlrtg the samta or eny part

aroof,

PROVIDEDALWAYS, navartheleas,and it Is the teve Intent and meaning of Morigegor and Lendor, that If Morlgagor pays o¢ causesto be
peld {o Lendarthe deb! secured heraby, the estatehareby granted shall ceass, determinaand ba uttarly null and void; otherwise sald eatateshall
ramaln In fufl forco and offect. '

{T IS AGREED that Marigagor shall be entitled to hold and enjoy the Prapizrly until a Dsfauli as hareln dafined has eocurrad.

. MORTGAGOR furthar covanants and agraos with Lendor as foflows:

1. Asslgnment of Rants and Profits.As further secutlty for all sums secured by this Morgage, Mortgagor asalgna to Landoer elt rants and
profits arlsing from tho Propery; provided, however, that 8o long as no Delault as herelnaflerdefined has accurrad, Mortgagor shall be entited
to colloct and rataln all such tents and profils as the aole propery of Martgager withul accounling to Lendar tharefot,

2, Care of Proparty, Mortgagor will atalntaln the Preporty In good conditian and repalr and will nalthar permitt nor allow wasta thereol,
Mortgagor will promptly repalror rastars any portion of the Propertywhich [s damaged or dastroyod by any cause whatsoavarend will promptly
pay when duo et costs end expanses of such repalr or resioration, Mortgager will nol romove tr demalish.any Improvament o tixture which [s

* now or harealterpart of the Proparty and will cut no limber on the Praperty without the express written congent of Lender. Lendar ehall be

entitled fo spaciiio performanca of the provislons of {his paragraph.

9. Insurance, (A} Mortgagor ahall at ita sole expanas.obtaln for, deliver to, end matntain for the banefif of Lender, during tha life of the
Monrtgaga, lnsurance poficles It sush ameunts as Lendar may raquirs, in no evani loss than tha full Insurshle valua, Insuring tha Property againsi
fite, oxtended covorage and such othor Insurabla hazards, casuallles and-conlingencles as Lender may require Including Hood damage, and
ghall pay promptly, wheri due, any promitums on euch insurance palicies end on any renswalatharesf, The farm of such policles, the companles
Iasuing them and thoe coverages provided shall ba accaptabla to Lender and shall contaln a nancantribulory mortgage erndorsement making
losaos paysbls to Lendar, Atlaast thirty {30) days prlor to the explration date of all such policlas, renawalsiherec! salisteoloryto Lendor shall bs

. deliveredto Lendar. Mortgagor shalldalivarta Laader recalpla avidencing the paymen of all pramfuma of such Insurancepalicles and rengwals,

In the event of losa, Mortgagor will give wriiten natice to Lender, end Lendermay maks proof of toss if net made prompliy by Morigagor, Inthe
Javentof foreclosura of thia Morigago or any other franaferef titfo ta the Property In axtingutshment of the Indabtedness and other sume sacured

. -horeaby, ail ght, titla and Intarest of Morigagar In and to all insuranga polleles and ranowals thareo! then In forco shall pass to the geantga.

Upon the fallure of Mortgagor to cbtaln and malntaln Insurance satfslactoryto Lender, Lendar may-at its own disaretion procure and substitute

. for eny and all of the Insurance o hold as eforesald, such cther palicy of paliclas of Insuran¢s, In such ameunt as Lender, acting In ita solo

_:ﬂscreg.on. may determine; af without projudice to Its right ta foreciose hereunder.should Mortgagor fall to refuseto kesp aald premlses ao
naure .

{8) Morgagar herby reslgna to Lender all proceeds from any lsurance policles, and Lendarls haeraby authorized and empawerad ln lts
raagonable disoretion, to adjust or compromize any loss undar eny inaurance policles on the Properly, and to coflsel and racalvo tha procoeds

“from any such policy or policles, Each Insurance company Is hereby authorized and diracted to make payment for all such losses directly o

Lender alone, and nol to Mortgagor .and Lendor jointly, After deducting such Insurancs procands eny oxpanses incurred by Londar In the *

. collgetion or handling of such funds, Lender, acling In ks sole discretion, may: apply the nal procends {1)1c the payment of any sum gocured by
this Mortgage In such erder ast.endarmay datermine; or (2} to the replacemont, rapatr, r reslorationcf the portien af tha Preperydamaged or

dastroyad In a manner determlied by Lender; or may reloase sald net proceeds ta the Morgager upen such cenditions as Lender shall
defermine; or may apply sald net procaeds for any comblnation of the feregeing: ail without affaoting the flen of this Morigaga for the full amount

- pecurad haraby befoto such payment took place, If Lendor elects to restora the improvaments, any balance of such monies alter costoratlon.
shall eitherboe applied loward the reduction of indebladness and any cthar suma sacurad hareby or shall be pald to Mortgagor. Lander ahall not

be responalble for any fallura o colles! any Insuranca procecds diie under (he tarma of any palloy regardless of the causa of such fallure.
(0). Mortgegor shall at [t sale expense ohtaln tor, defiverte, and maniain for the benafit of Londer, during tha {ife of thia Morigage, llablity

. Insuranca poticles retaling to the Propery, in such emaunts, with auch companles and In such form as may ba raasonably required by Lendar,
: Lendsrmay requlre such policlas to contaln an endorsoment, In form satlstactoryte t.ender,naming Lendar as an additional Insured thereunder..
. Morigagor shall pay promplly, when due, any premlums on such nsurance pallcles and ranawals thereof,

4, Taxes and Assassments Mortgagor will pay alf laxas, assessmontaand other charges which constitute or are secured by a llen upon

“the Proparty which 1s suporlor fo Lhe lien of this Morlgage and wiil dellver to Lender proof of payment of the same not less than ton (10) days
“prior te the date thn same bocomes delinquant; provided, howevar, that Mortgagor shall be enlitiad by appropriale proceedings fo-¢ontast the

amount or validiiy of such tax, assessmentor chargo aa long agthe collectionof the sama b{foroc(osuze of tha ffan upen tha Propertyls stayed
during the pendancy of such procesdings and Morigagor deposits wiih the authoritylo which such tax, aessssmentor-chargals payable or wiih -
Lendar approprlala sacusdty-for payment af tho esma tagathor with any applloabia Intersstand penalties, should the same be datermined due

, and owing. .

6, Expandiluros by Landor, If Morigagor falls to maka payment for restoratlon or-repalr of the Properly; tor Insurance pramiuma or for
taxes, assessmants or other chargos as roquired In the Morigage, Lander may, but shalt not ba abligated 1o, pay for tha same, and any such
paymant by Lenderwilt bo socuradby thig Mortgage and have the same rank and grlarlly as tho principal debt secured hereby and bear Interest
from tho date of payment at tha rate payable fram time to ime on outstanding principal undar the Nota. Faymentsmada for taxes by Lendar
shali be & firstlien on- the Proporiyto the exant of the taxes so pald with intetestfrom tha dale of payment, regardiosacf the rank end priority.of
this Mortgage, Mortgager wil pay fo the Lender In cash on demand an amount equel lo eny paymant mada by Lender pursuant to this
paragreph plus interost thareon s heraln providad.

8. Condemnatlan Lendor shall ba entitled to he made a.parly to and to particlpata In any procaeding, whather formal or (nformal, for
condemnation ot acquisition pursuant to pawer of eminent domaln af eny partion of tha Proporty. Mortgagor horeby assignata Lendertho right
to oollact and recoive eny paymant or award 16 which mertgagor would otharvisabe entitled by reason of condemnation 6¢ acqulaltion purauamt
to the power of eminent domaln of any portion of the Prapatly. Any such paymont or award raceived by Londer may, &t tho optlon of Lender, (1)
bo appliad by Lendar to paynant of any sums sacurad by this Morigage In Buch ordar s Lendar may datermine or (2) bevnppllad in 8 mannac
‘datarmined by Lendorto the replacament of the partlon of the Proparty laken and to Ihe repalr or rastoration of the remalning porlon of the
Property or (3) be released to Mortgagor upan such conditfons as Lendsr may detorming or (4Yta vaed for any comblnation of the !oregaln'g
purposas. No portton of an Indemnity paymant which s applled to replacement, tapalr ar restoratlon of any pariion of the Proparty or whichiia
roloased to Morigagor shall b deemed & payment agalnst any sums seoured by thls Morgage.

7. Dua an salo or Translor of Property. Al the optlon of Ihe Lendor, the Indoblednaas sscurad by this Mortgage shall becoma due end
payeblo i, without the written consent o}l)tha Lender, the Marigagor ahall convey away the mortgaged premises, or If tha tille shall become_
vested!n any ather person In any mannor whatsosver(to Inclizde a Salas comrac&olhor than by daath of tha Mortgagor, It is understoad and
agraad thatIn consideration for the-consent of the Lender10.any transferof tilfe 1o the marigaged promlaas, the Lenderal ils option may charqg
& loan translarles and/or roquire changss In the rato of Intasast, term of fcan, monthly paymonts of principal and Inforesiend other terms an
oondlitons of thia