STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) _
COUNTY OF BEAUFORT )  FOURTEENTH JUDICIAL CIRCUIT
River City Developers, LLC, ) CASE NO. 2017-CP-07-00851
)
Plaintiff(s), )
)
V. )
) ORDER
The Marshes "at Lady's Island ) ECERVB
Homeowners' Association, Bundy ) R L
Appraisal & Management, First Green, ) MAY 31 201 g

LLC, Tige Howie & Stephen Scott,

Defendant(s), g SC Court of Appeals

THE PLAINTIFF’S MOTION FOR RECONSIDERATION HAVING BEEN GRANTED
IN PART, THIS ORDER SHALL REPLACE THAT CERTAIN ORDER FILED
JANUARY 3RP 2019

THIS MATTER came before the court on October 16, 2018 on Defendants’ motion for

summary judgment/declaratory judgment and Plaintiff’s motion for summary judgment.

Appearing on behalf of Defendants were Kevin W. Mims, Eéq., Michael A. Timbes, Esq., and J. .

Barnwell Fishburne, Jr., Esq. Appearing for Plaintiff was Mills L. Morrison, Jr., Esq. For the
reasons discussed below, the court answers D_efendénts’ declaratory judgment in the affirmative,
finds the subject lots ére encumbered by the Declaration of Covenants, Conditions, and
Restrictions (“CCRs” or “Declarations™) for the development, grants Defendants’ motion for
summary judgment as to all adverse claims, respectfully denies Plaintiff”s motion for summary
Sudement, and reserves the issue of attorney’s fees and cosis as set furih hereinbelow,

BACKGROUND

This is a property dispuie case occinring al The Marshes at Lady’s Island community in
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Development, LLC in Book 02301 Pages 0662-0742 on January 10, 2006 in the Beaufort County
Register of Deeds. Land initially submitted.to the CCRs is described in Exhibit A to the CCRs.
Land subject to annexation is described in Exhibit B to the CCRs.

According to Plaintiff’s Complaint, Plaintiff was the owner of present day lots 16, 55, 56,
57, and 58 (“subject lots”) within the community at the time this case was filed. Plaintiff’s first
cause of action seeks a determination that the subject lots are not encumbered with the rights and
obligations of the CCRs under a theory that the lots merely existed as “future development” (as
opposed to finally platted lots) at the time the CCRs were recorded. Plaintiff’s remaining
tortious causes of action relate to allegatibns the owners’ association (“HOA”), or its agents,
wrongfully attempted to collect HOA assessments from Plaintiff and have likewise breached a
fiduciary duty owed to Plaintiff by not filing a Supplemental Declarétion so as to subject
Plaintiff’s Iots to the CCRs. Outstanding HOA assessments on lots currently owned by Plaintiff
total $5,851.15.

Defendants argue the subject lots are encumbered by CCRs (and at all relevant times
have been) because the plain language of the Declarations contemplates encumbering certain
platted l‘ots as well as other identified areas that existed as “future development™ at the time the
CCRs were filed in 2006. In an effort to enforce the-terms of the CCRs as against Plaintiff,
Defendants filed a declaratory judgment action seeking, among other things, a determination that
Plaintiff’s lots are subject to the terims of the CCRs, including fees and assessment obligations.

ANALYRIS

The construction, interpretation, and legal effeciiveness of a vesiviciive covenaii is o

ql.xestion‘ of taw for the court. Am. Jur. 2d Covenanis § 282 (2015). Resirictive covenanis are

also coniractual in nature, so the paramount ruie of construction is to ascertain and give eifcci o
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the intent of the parties as determined from the whole document. Palmetto Dunes Resort, Div. of

Greenwood Dev. Corp. v. Brown, 287 S.C. 1, 6, 336 S.E.2d 15, 18 (Ct. App. 1985). When “the

language imposing restrictions upon the use of property is unambiguous, the restrictions will be

enforced according to their obvious meaning.” Shipyard Prop. Owners' Ass'n v. Mangiaracina,

307 S.C. 299, 308, 414 S.E.2d 795, 801 (Ct.App.1992). “A restriction on the use of property
must be created in express terms or by plain and unmistakable implication, and all such
restrictions are to be strictly construed, with all doubts resolved in favor of the free use of

property.” Taylor v. Lindsey, 332 S.C. 1, 5 498 S.E.2d 862, 864 (1998) (citation and quotation

marks omitted). However, this rule of strict construction “should not be applied so as to defeat

the plain and obvious purpose of the instrument.” S.C. Dep't of Natural Res. v. Town of

McClellanville, 345 S.C. 617, 622, 550 S.E.2d 299, 302 (2001). Likewise, in construing a deed,

the intention of the grantor must be ascertained and effectuated, unless that intention contravenes
some well settled rule of law or public policy. In determining the grantor's intent, the deed must

be construed as a whole and effect given to every part if it can be done consistently with the law.

Windham v. Riddle, 381 S.C. 192, 201, 672 S.E.2d 578, 582-83 (2009) (citations and quotation
marks omitted).
LIxhibit A & “Propertics”

In Cullen v. McNeal, 390 5.C. 470, 485, 702 S.E.2d 378, 386 (Ct. App. 2010), the court

of appeals was presented with a substantially similar question of law. One of the issues on

appeal in that . w whether undeveloped Tand identitied as “Hiure develonmeni”™ was subject
to a development’s original Declaraitons.  In Collen, as in this case, ihe Declarations detine
encumbered property as properiy described . in Exhibii A, The Cullen couit examined ihe

Declarations in their entirety and made two cogent findings: (1) that “property,” as defined in the
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Declarations, includes all of the land described in Exhibit A, and (2) that a plat referenced in
Exhibit A includes “future development.” The court of appeals ultimately held the circuit court
did not err in-détermining that encumbered property included “future development.”

Here, according to Section 1.2 of the CCRs, “all property described in Exhibit A shall be
owned, conveyed, and used subject to all of the provisions of this Declaration, which shall run
with the title to such property.” (emphasis added). The word “property” is a defined term, and
according to Page 5 of the CCRs, “properties” or “The Marshes at Lady’s Island” is defined as
“the real property described in Exhibit A.”

The CCRs define “unit” as:

a portion of The Marshes at Lady’s Island, whether improved
or unimproved, which may be independently owned and is
intended for development, use, and occupancy as an attached or
detached residence for a single family. The term shall refer to the
land, if any, which is part of the Unit as well as any improvements
thereon. In the case of a structure containing multiple dwellings
for independent ownership, each dwelling shall be deemed to be a
separate Unit. A parcel shall be deemed to be a single Unit until
such time as a plat subdivides all or a portion of the parcel.
Thereafter, the subdivided portion shall contain the number of
Units shown on the plat.  Any portion not subdivided shall
continue to be a single Unit. (emphasis added).

According to the plat referenced in Exhibit A to the CCRs, the real estate that composes
the subject lots existed as “future development” (or a-“unit” in light of the above-referenced
definition) at the time the CCRs were recorded in 2006. Plaintiff’s counsel acknowledged as
much at the hearing, but nevertheless avpued the sabject lois aie nol encumbered because they
did not exisi as platied Tois 1 20000 This arpumeni Tails because a reading of the CCRs s a
whole plainly shows the declarant miended o encumber more real estaie than simply ceriain

platted lots. “TFuiure development” is expressly referenced in FExhibit A, and moreover, the real

estate that composes Plaintiff’s present day lots falls “within the boundary lines of the parcel
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depicted in Plat Book 111, Page 17, critical language describing encumbered property
referenced in Paragraph 6 to Exhibit A; specifically, it reads that “Said property also includes all
roads, common areas, fufure development tracts, marsh, wetlands, and any other
undeveloped property included within the boundary lines of the parcel.” (emphasis added).
This position is supported by the affidavit of the learned Curtis L. Coltrane, which the court finds
persuasive, in Paragraphs 5, 14, and 16. Further, Plaintiff does not dispute the land which is now
the lots in question are contained within the lands described in Exhibit A.

Also of significance, the legal description in Plaintiff’s deeds refers to the subject lots as
part df The Marshes at Lady’s .Island, Phase I” (a phrase defined by the CCRs as real property
described in Exhibit A). Plaintiff’s deeds likewise make reference to a plat recorded at Plat
Book 118 at Page 131. This plat ié also titled “Phase I, The Marshes at Lady’s Island,” and a
handwritten note on the plat states the plat depicts a portion of TMS # 200-018-000-076A—a
TMS # expressly referenced in Exhibit A-1 to the CCRé. Plaintiff argues in its motion for
summary judgment that “Exhibit A-1 has a list of the initial lots and does not include the lot
subject to this action.” However, as supported by the supplemental affidavit of Mr. Coltrane,
because the subject lots were subdivided from the parcel bearing TMS # 200-018-000-076A, and
because this very same TMS # is referenced in Exhibit A-1 to the CCRs, the subject lots are
encumbered. And the couit so finds that Plaintiff’s lots 16, 55, 56, 57, and 58 are, and at all

relevant times have been, subjeci to the applicable CCRs.

Based upon the foregoing, it is hereby,
ORDERED, ARDJUDGED, AND DRCRERD thai the subject lots are encumbered by

terms of the CCRs: 1t 1s further,
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ORDERED, ADJUDGED, AND DECREED that Defendants’ motion for summary
judgn’dent is GRANTED as to all adverse claims, with all claims of Plaintiff against all
Defendants being dismissed with prejudice, and GRANTED as to all affirmative claims; it is

further,

ORDERED, ADJUDGED, AND DECREED that Plaintiff’s lots 16, 55, 56, 57, and 58
are included in Exhibit A and are subject to the CCRs without the x;eed for any Supplemental
Declaration; it is further,

ORDERED, ADJUDGED, AND DECREED that Plaimntiff’s motion for summary
judgment is respectfully DENIED; it is further,

ORDERED, ADJUDGED, AND DECREED that the court | will reconvene for a
separate hearing to determine the availability of and amount of attorney’s fees and costs to the
Association, if any.

IT IS SO ORDERED.

The Honorable Marvin H. Dukes, 111
Beaufort County Master-in-Equity

April 24, 2019

FORM 4
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BEAUFORT ‘ '
IN THE COURT OF COMMON PLEAS - CASE NO. 2018 CP-07-0851
River City Developers, LLC, et al. Marshes at Lady’s Island Homeowners Association, et
al.
PLAINTIFF(S) DEFENDANT(S)
Attorney for : [ ] Plaintiff [} Defendant
Submitted by: BEAUFORT COUNTY MASTER IN EQUITY or
' : [[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

OJ JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

dJ ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [[] Rule 43(k), SCRCP (Settled); [ ] Other

O ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy;

] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [ Other

] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(] Affirmed; [] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL,
IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [] Statement of Judgment

by the Court;

ORDER INFORMATION

This order [_] ends [_] does not end the case.

Additional Information for the Clerk : The Plaintiff’s Motion for Reconsideration having been granted in part,
this Order shall yeplace that certain Order filed January 3%, 2019,

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or per son.zl plopuiy oy if any amoun[
shonld be envolled. If there is no judgment informaticn, indieate “N/A” in one < 0 Jow

dudament in Favor of

{List ur 1nes )!-l(; Y5

If applicable, describe the property, including tax map information and address, referenced in the
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order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

3069

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

Mills L. Morrison, Jr. Whidbee S. Perrin

Darrell T. Johnson, Jr. Kevin W. Mims

Russell P. Patterson

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT

Court Reporter: Deborah S. Thomas
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Beaufort Common Pleas

Case Caption: River City Developers Llc , plaintiff, et al VS Marshes At Ladys
Island Homeowners Association The , defendant, et al
Case Number: 2017CP0700851

Type: Order/Other

So Ordered:

s/Marvin H. Dukes IIT #3069

Electronically signed on 2019-05-02 14:36:49 page 9 of 9
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