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STATEMENT OF ISSUES ON APPEAL

L. Whether the Workers’ Compensation Commission erred in basing its

denial of permanent and total disability benefits on its speculative
assessment about how certain information might have affected
opinions offered by medical doctors and by other expert witnesses.

1L Whether the commission also erred in entering an order that does not

explain important findings, thereby precluding meaningful judicial
review, and containing other findings that are clearly erroneous.
STATEMENT OF THE CASE

This case is about the Workers’ Compensation Commission’s decision to reverse a
single commissioner’s award of permanent and total disability benefits.

Lamar Clark injured his back at work in July of 2011. In his initial filing with the
commission he explained he and a co-worker were lifting a 27-foot long “cross-arm’ when
it slipped out of their hands. (R.p.61, J1b). Mr. Clark reached down and caught his end of
the cross-arm around knee level, twisting his back. Id. A “cross-arm” is a heavy ﬁbergI;ss
beam apparently used for light poles. (R.p.298, line 24 - p.300, line 14).

Respondents admitted the back injury and provided Mr. Clark with medical
treatment. He was first diagnosed with pulled muscles, (R.p.478) (in “injury”), but an MRI
reveaied aherniated disc. (R.p.316). A later diagnostic test confirmed radiculopathy—pain,
numbness, and tingling in other parts of the body—caused by a pinched nerve in Mr. Clark’s
back. (R.p.318). This was consistent with Mr. Clark’s complaint of burning pain down the
back of his left thigh, into his calf, and occasionally in his left foot. Id.

The case has a lengthy procedural history. A large part of the reason for this is that

Mr. Clark had back surgery and got better before getting worse. He had his first surgery in



April of 2012 and was placed at MMI in January of 2013. (R.pp.307 & 309). An MRI in
June, however, showed another herniated disc requiring a second surgery. (R.p.313).

Formal proceedings at the commission began in January of 2013 following the first
declaration of MMI. Mr. Clark filed a Form 50 alleging injuries to his back, left leg, and
other parts of his body. (R.p.61, Y§1a & b). Respondents filed a Form 21 in April noting the
back injury Was admitted, asking to stop paying temporary disability benefits, and requesting
the commission determine Mr. Clark’s permanent award. (R.p.62).

The case was not tried, however, until September of 2016. Again, this was in large
part due to the fact that the first declaration of MMI .had been premature and that Mr. Clark
" had a second surgery in September of 2013. (R.p.314). The surgeon released Mr. Clark to
a pain management doctor in July 0of 2014. (R.p.315). The pain management doctor placed
Mr. Clark at MMI in August of 2015. (R.p.324). The trial in front of the single
commissioner was roughly a year later.

When the case was tried to the single commissioner, the focal points were whether
Mr. Clark had more than one body part affected by the injury aﬁd the extent of his disability.

Mr. Clark claimed he was permanently and totally disabled. He sought benefits under
two statutes: section 42-9-30(21), applying to back injuries, and section 42-9-10, requiring
an injury affecting multiple body parts. Mr. Clark noted he had been out of work and on
temporary total disability benefits since his first surgery. He sought future medical benefits
including a psychological evaluation. (R.p.125, line 22 - p.128, line 8).

Respondents argued Mr. Clark had injured one body part only and that his back injury

was not severe-enough to qualify for permanent and total disability. Respondents



alternatively argued that if Mr. Clark’s back injury affected other parts of his body, he could
not show th¢ injuries reduced his earning capacity. (R.p.128, line 16 - p.129, line 1.9).

During the trial, however, the key feature of Respondents’ case became impeaching
Mr. Clark. In 2006, Mr. Ciark went to the hospital for pain in his low back with some
radiation in his legs. (R.p.463). He was diagnosed with a muscular back strain. Id. He
admitted he had not disclosed this incident, which was work-related, explaining “I didn’t
really think it was an injury.” (R.p.153, line 16 - p.154, line 1).

Respondents also impeached Mr. Clark with applications for disability benefits that
he filed over the telephone in 2008 and 2009. See (R.pp.599-614) (the 2008 application) and
(R.pp.623-633) (the 2009 application). In both instances, Mr. Clark alleged he was disabled
due to back pain and a combination of other ailments. (R.pp.600 & 627).

In December of 2017—three months after the trial—the single commissioner entered
an order finding Mr. Clark was permanently and totally disabled. (R.p.1). The order is
lengthy and has detailed summaries of the testimony and medical evidence.

The single commissioner specifically addressed Mr. Clark’s 2006 back injury as well
as his 2008 and 2009 applications for disability benefits, finding Mr. Clark’s testimony about
his pre-injury condition was not credible. (R.p.40, 9). In spite of this history, which is -
admittedly concerning, the single commissioner noted Mr. Clark had been on the job for
seven months before he was injured in 2011, that he returned to work and worked six
additional months gffer he got injured, that there was objective evidence his 2011 injury was
serious, and that his prior treatment in Florida did not undermine this seriousness or the

treatment Mr. Clark had received. (R.pp;40-41 , 199-16).



Respondents appealed the single commissioner’s decision to the commission’s
appellate panel. Their request for appellate panel review included arguments that Mr. Clark
had pre-existing emotional problems limiting his ability to work before lﬁs 2011 accident,
that he had pre-existing back and neurological impairments before his 2011 accident, and
that Mr. Clark had been “physically and psychologically disabled since 2006.” (R.p.65, 96,
7,and 13). Respondents’ brief followed suit, explaining Respondents believed the symptoms
in Mr. Clark’s leg did not count as aﬁother part of the body being affected by the injury, that
these symptoms were pre-existing and not attributable to Iﬁs 2011 back injury, and that he
had pre-existing depression. (R.pp.82-85).

Respondents also argued the single commissioner had used the wrong date for MMI
and that the finding of permanent and total disability was undermined by the fact that Mr.
Clark had attended two years of college. (R.bp.86-94). The single commissioner had noted
Mr. Clark completed high school and attended two years of coﬂege. R.p.7).

An appellate panel conducted oral argument in March of 2018, and in an order filed
in June of 2018, the panel reversed the single commissioner. The panel held Mr. Clark was
not credible and that his lack of credibility undermined the medical and vocational opinions.
(R.p.57, TH & p.58, 7). The panel also held Mr. Clark’s back injury did not affect any other
parts of his body and that he had not lost any of his earning capacity. (R.p.59,94). The panel
denied future medical benefits and entered an award' for a 20% disability to the back.
(R.p.58, 198-9). The panel found MMI occurred July 23, 2014—nearly a year earlier than
the date Respondents argued—and that Respondents were entitled to reimbﬁrsement of

roughly $33,000 for temporary benefits paid after MMI. (R.p.58, 6 & p.60).



STANDARD OF REVIEW

The standard of review is féund in section 1-23-380(5) of the South Carolina Code.
See also Lark v. Bi-Lo, 276 S.C. 130, 134, 276 S.E.2d 304, 306 (1981) (commission is an
“agency” and subject to the Administrative Procedures Act). Per the statute, this Court may
not substitute its judgmeﬁt for the commission’s as to the weight of the evidence but may
reverse when the decisidn is affected by an error of law, clearly enoﬁeous, or arbitrary.

ARGUMENT

There are two reasons this Court should reverse the commission.

First, the commission based its decision on speculation. There is no evidence any of
~ the medical doctors or vocational experts would have given different testimony if they had
known Mr. Clark suffered from back pain with occasional leg pain in 2006 or that he »had
applied for disability benefits in 2008 and 2009. The “finding” that this information
undermined Mr. Clark’s claim was nothing more than conjecture. Indeed, the only physician
who was asked about this information explained that it had no impact on his opinion. And,
as the single commissionervaccurately found, Mr. Clark’s past does not negate the objective
evidence that he suffered a serious injury in 2011 requiring significant treatment.

Second, the order itself is deficient. The commission did not explain several of its
ﬁndinés, precluding meaningful judicial review. There is ﬁo explanation of the findings that
only one body part was affected, of no wage loss, and the denial of future medical treatment.
The order also has findings that are clearly erroneous: The date of MMI is wrong, the
percentage awarded to the back is mathematically incorrect, and the only evidence is that Mr.

Clark needs at least a psychological evaluation, if not ongoing psychological treatment.

5



This case had some warts. No claimant is perfect, and an award of permanent
disability was certainly not a foregone conclusion. But it is not faithful to the record to deny
the objective evidence of a serious injury. If the commission is going to discredit the
evidence that Mr. Clark’s physical limitations—his inability to sit or stand for any length of
time—prevent him from working, it needs to identify an evidentiary basis for that finding.
The commission’s order has material defects. This Court should reverse.

I. The commission impermissibly based its denial of permanent and

total disability benefits on speculation. There is no evidence any
of the experts would have given different testimony had they
known about Mr. Clark’s past.

The commission is required to ground its deéisions in the evidence, not on guesses.
A statute requires the commission to set forth its findings as well as the underlying facts
supporting those findings. S.C. Code Ann. § 1-23-350 (2005). Precedent confirms that
wﬁile the commission’s factual findings are normally upheld, factual findings “may not be

“based upon surmise, conjecture, or speculation, but must be founded on evidence of
sufficient substance to afford a reasonable basis for it.” Burnette v. City of Greenville, 401
S.C. 417,427,737 S.E.2d 200, 206 (Ct. App. 2012).

In this case, howevef, .the commission held certain information weakened the
opinions of medical and vocational experts when there was no evidentiary basis for such a
finding. Nobody testified that Mr. Clark’s failure to inform his medical doctors or the
vocational experts about his prior back injury and disability applications “undermined” the

medical opinions, the treatment, and the evaluations of Mr. Clark’s capacity for future

employment. Yet, that is what the commission found as a fact. (R.p.57, 94 & p.58, 7).



This was particularly odd because the one physician who was asked this information
said it did not affect his opinion. Respondents deposed Mr. Clark’s pain management
doctor—Dr. Storick—who said it would not have surprised him to learn Mr. Clark had a
prior back injury that caused some effects in his leg, that it would not surprise him if Mr.
Clark had been given medication for that injury, and when asked “[w]ould that have had any
impact on your evaluation of him related to this claim,” he answered “no.” (R.p.285, line 20
-p.286, liﬁe 12). Precedent recognizes that the commission may disregard medical evidence
in favor of other evidence in the record, Pot(er v. Spartanburg Sch. Dist. 7,395 S.C. 17,23,
716 S.E.2d 123,126 (Ct. App. 2011), but that is different than the commission contradicting
a doctor’s testimony about whether certaiﬁ information is relevant to his or her opinion. -

It is perfectly fair to scrutinize the record closely, particularly when it looks at first
blush like relevant information was not disclosed from the very beginning. But the truth is
that Mr. Clark was diagnosed in 2006 with a muscular back strain. (R.p.463) (in
“assessment’). The evaluations from his 2008 disability application contained his reports
that he was able to perform his activities of daily living “without difficulty or assistance”.
(R.p.412). His primary diagnoses following his 2009 disability evaluation was “degenerative
disc disease.” (R.p.644). Mr. Clark also had intermittent left knee pain resulting from a knee
injury and surgery while playing football in college. (R.p.415).

Since July of 2011, however, Mr. Clark has been diagnosed with two herniated discs
as well as disc material compressing one of the nerve roots in his spine. The record
establishes these diagnoses were supported by objective evidence. An MRI three months

after Mr. Clark’s injury confirmed the first herniated disc. (R.p.316). Another test found



radiculopathy affecting a nerve root. (R.p.317). A note from February of 2012 explains Mr.
| Clark was referred to surgery given “thé constellation of objective findings and the failure
of conservative treatment.” (R.p.318). Other notes recite evidence of an “acute” injury, a
disc herniation affecting the left nerve root more than the right, and that “objective” evidence
supported Mr. Clark’s diagnoses. (R.pp.33 1,376 & Supp.R.p.21).

This comparison shows it was simply not possible, based on the record, to conclude
that the information from Mr. Clark’s past undermined the medical evidence supporting his
claim. Nothing in the medical evidence suggested his condition could be the result of
anything other than an acute injury.

Oddly, the commission committed the same sort of error in finding this undisclosed
information would have undermined the vocational opinion supporting Mr. Clark’s claim.
The commission emphasized that Mr. Clark told the vocational evaluators he had only
completed the 12" grade when in fact he had completed two years of college. (R.p.58, 7).
But the record discloses Mr. Clark told both vocational evaluators he had completed some
college, see (R.pp.349 & 490), and both of the evaluators administered vocational tests and
evaluated Mr. Clark’s level of intelligence. (R.pp.358 & 492-493).

The two evaluators reached different conclusions; one found Mr. Clark was
permanently and totally disabled, the other found he was employable. They parted company
over their assessment of Mr. Clark’s physical capabilities. One expert believed Mr. Clark
was not physically capable of working due to his inability to remain in an upright position -
for an 8-hour day. (R.pp.349 & 359-360). The other expert did not mention these physical

limitations. (R.pp.478-505). Nothing suggests this difference of opinion had anything to do



with the length of Mr. Clark’s college education or whether Mr. Clark had ever experienced
back pain before he suffered a herniated disc in 2011. |

The commission based its denial of permanent and total disability on speculation.
There is no evidence any of the medical doctors or vocational experts vwould have given
different testimony if théy had known Mr. Clark suffered from back pain with occasional leg
pain in 2006 or that he had applied for disability benefits in 2008 and 2009. The only
physician who was asked about this information explained it did not impact his opinion.
Factual findings cannot be based on conjecture. This Court should reverse.

II. The commission erred in entering an order that does not explain
important findings and containing other findings that are clearly
erroneous.

The commission held only one part of Mr. Clark’s body had been affected, that Mr.
Clark’s earning capacity had not diminished, and that he was not entitled to future medical
benefits. (R.pp.58-59, 19 & 4). The commission did not explain any of these findings.

This is a problem because administrative agencies are required to issue detailed
orders explaining the agency’s reasoning. If an agency fails to do so, its order will be
declared invalid. See, e.g. Canteen v. McLeod Reg’l Med. Ctr., 400 S.C. 551, 559, 735
S.E.2d 246, 250 (Ct. App. 2012) and Able Communications v. S.C. Pub. Serv. Comm 'n, 290
S.C. 409, 410, 351 S.E.2d 151, 152 (1986) (articulating this rule). Here, we do not know
why the commission found only one part of Mr. Clark’s body was affected, why it found he
‘has not lost any earning capacity, or why it found he was not entitled to any future medical

benefits. We are simply left to guess.



We do not know, for example, whether the éommission bought Respondents’
argument that the neurological pain and numbness in Mr. Clark’s left leg did not count as
having another body part “affected” such that Mr. Clark could pursue a claim under section
42-9-10. See (R.p.82). Or, the commission might have agreed with Respondents’ argument
that the radiculopathy diagnosed after Mr. Clark’s 2011 injury had actually been there all
along and that Mr. Cl_ark somehow managed to work through this pain for seven months
before the accident and six months after the accident. We do not know what grounds the
commission used to find only one body. part was affected.

The same is true with respect to the commission’s finding that Mr. Clark had not
suffered a loss of earning capacity. As the Court is aware, an injured worker is allowed to
offer evidence of the decrease in earning capacity.if an injury affects multiple parts of the
injured worker’s body. The policy behind allowing an injured worker to present this
evidence is that it allows the injured worker to establish a greater degree of disability than
the disability presumed iﬁ section 42-1-30 for an injury whose effects are confined to a single
body part. Brownv. Owen Steel Co.,316 S.C. 278,280,450 S.E.2d 57, 58 (Ct. App. 1994).
The commission’s order does not explain why it found no reduction in Mr. Clark’s earning
capacity. Presumably, it credited the vocational assessment concluding Mr. Clark—who had
been out of work for more than two years on temporary total disability benefits—could work
full-time or part time, but we do not know.

| As for the denial of future medical treatment, it is difficult to come up with any
possible baéis for the commission’s decision. As far back as 2013, Mr. Clark’s surgeon said

he would need an evaluation by a pain management doctor to recommend medicine.
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(R.p.310). In 2016, the same surgeon said Mr. Clark’s pain management doctor would néed
to “optimize” Mr. Clark’s medicines and consider a spinal cord stimulator. (R.p.477).

Mr. Clark’s pain management doctor said in his deposition that Mr. Clark would need
pain management visits twice per year, ongoing medicine, and that “most people in [Mr.
Clark’s] situation usually have lifetime medicals.” (R.p.287, lines 2-7 & p.292, lines 13-16).
On the eve of trial in 2016, he referred Mr. Clark for a pre-ope;ative interview and
assessment for a test run with a spinal cord stimulator. .(Supp.R.p.20). Other doctors
explained Mr. Clark would need ongoing medication. (R.pp.341, 381, & 459). Mr. Clark
is not.aware of any opinion supporting the decision that he does not need future medical care.

The commission also entered three findings that were clearly erroneous.

First, the commission found Mr. Clark reached MMI on July 23,2014. (R.p.58, 96).
This was the date Mr. Clark’s surgeon referred him to a pain management doctor, (R.p.315),
and a full year before Mr. Clark’s pain management doctor placed him at MMI. (R.p.324).

This was odd because Respondents had argued the pain management doctor gave the
correct date for MMI. (R.p.86). The commission did not agree. This had a significant
consequence for Mr. Clark because the earlier MMI date materially increased the amount
Respondents had overpaid him in temporary disability benefits.

Second, the commission found Mr. Clark sustained a 20% disability to his back.
(R.p.58, 98). The commission based this on the 20% rating from Mr. Clark’s surgeon, but
the record discloses that réting was a “whole person” rating, not a back rating. (R.p.477).
Precedent notes that “whole person” impairment ratings are lower than ratings to the back.

Lawsonv. Hanson Brick Am.,393 S.C. 87,89, 710 S.E.2d 711, 712 (Ct. App. 2011) (noting

11



a twenty-five percent whole-person rating translates to a .thirty-three percent lumbar
impairment). This was echoed by other records in this case, demonstrating ratings for the
back that were higher than ratings for the whole person. See, e.g. (R.p.329) (twenty-five
percent impairment of the whole person results in a twenty-eight percent impairment of tﬁe
lumbar spine). A three percent difference in the disability award may seem trivial, but it is
not. |

Third and finally, the only evidence is that Mr. Clark has depression as a result of his
prolonged post-surgical pain and needs at least a psychological evaluation, if not ongoing
psychological treatment. The record has multiple recommendations for a psychological
evaluation and/or treatment. (R.pp.327-328, 332, 368-369, & p.291, lines 3-6). There is
even a report in the record explaining “[i]ndividuals with similar injuries and resulting
symptoms have benefitted from routine psychiatric visits[.]” (R.p.345). The Vcommission
found the greater weight of the evidence supported that Mr. Clark had pre-existing
psychological issues, (R.p.57, 3), but there is no evidence he was ever given a psychological
evaluation and no evidence such an evaluation V;fas ever recommended before his injury. The
only evidence is that he needs such an evaluation now.

* kK

It is perfectly fair to say this record does not paint Mr. Clark in the best light, but it
is not fair to let the unfavorable things obscure the objective evidence that he was seriously
injured. The single commissioner gave this case a thorngh and extensive treatment, warts
and all. The full commission based its decision on speculation and issued an order that failed

to explain some material findings and made other findings that were clearly erroneous.
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CONCLUSION

For the foregoing reasons this Court should reverse.
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