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RESPONDENT’S STATEMENT OF ISSUES ON APPEAL

Whether the trial court properly denied Appellant’s motion for a directed
verdict where the State presented direct and substantial circumstantial
evidence from which the jury could fairly and loglcally find Appellant guilty
of third-degree criminal sexual conduct?

. Whether the trial court properly overruled Appellant’s objection to
testimony elicited from Detective Bailey that Appellant was being evasive
and avoiding an interview with the police on grounds of relevance, where
that testimony was relevant as tending to show Appellant’s guilty
knowledge, intent, and that he sought to avoid arrest "



STATEMENT OF TIiE CASE

Stewart Jerome Middleton (Appellant) was indicted at the May 2014 term of the grand
Jury for Charleston County for third-degree criminal sexual conduct (2014-GS-10-02602). He
was representéd by James Smiley, Esquire, and Laree Hensley, Esquire, of the Charleston
County Bar. Respondent (the State) was represented by Assistant Solicitors Andrew Evans and
Jessica Baldwin of the Ninth Circuit Solicitor’s Office. (Tr.p.1, R.p.1). On October 23-26,
2017, Appellant proceeded to trial by jury pursuant to which he was found guilty as charged. He
was sentenced by the Honorable J.C. Nicholson, Jr., to six (6) years’ imprisonment suspended
upon the service of six (6) months’ imprisonment and five (5) years’ probation. (Indictment &
Sentencing Sheet; R.p.348-350). Appellant timely filed a notice of intent to appeal his
conviction and sentence and subsequently submitted a Brief in suppoﬁ of his appeal. This Brief
of Respondent follows.

| STATEMENT OF FACTS

In his opening stafem;ant, the solicitor summarized the December 14, 2013, incident at the
Embassy Suites hotel in North Charleston which led to the criminal sexual conduct charge
against Appellant. Victim and Appellant both worked for a company called SKF and Victim
plann/ed their office Christmas party at the Embassy Suites. She spent most of the day setting up,
and had booked a room for that night because she knew she would be drinking at the party.
Later, during the party, Victim’é friend, Yolanda Alston, thought \Victim was too intoxicated to
stay at the party and asked a mutual friend and coworker, Jimmie Filbeck, to take her up to her
room. Filbeck walked Victim up to Room 403 and put her to bed. Before he left, she gave him a
room key and asked if he and his wife would come back latér to check on her. A couple of hours
later, when they left the party to check on Victim, Appellant followed along. As they entered

. Victim’s room with the key, Victim startled awake and got out of bed naked. Seeing Victim
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appeared to be alright, Filbeck put the key down on a counter and closed the door as they left.
After Filbeck, his wife, and Appellant got on the elevator to go back downstairs, Appellant
jumped off the elevator. Shortly thereafter, Appellant went to the front desk, claimed he was
Victim’s boyfriend, and asked for a key to her room. The desk manager, Mitchell Rumsey, gave
Appellant a key and not long afterwards he discovered Victim, distraught, upset, and intoxicated
in the service hallway of the hotel. Although incoherent and upset at first, she told Rumsey she
had been raped. (Tr.p.44-p.48, R.p.2-6). Inresponse, Appellant asked the jury to listen to his
story and judge his credibility and motivations. He argued he committed adultery by having sex
with Victim, but that he was not guilty of the charged crime because Victim was not mentally
incapacitated at the time they had intercourse. (Tr.p.48-p.50, R.p.6-8). |

The State then began calling witnesses to testify about the case. First, Mitchell Rumséy,
the front desk clerk and guest services manager at the Embassy Suites on the night of December
14, 2013, took the stand. He describéd giving Appellant a I;ey to room 403 after Appellant
claimed to be Victim’s. boyfriend and waé able to confirm her name and room number. vHe
further described subsequently discovering Victim as he finished his shift and was exiting the
building through th; employee exit to his car. Rumsey said Victim was crouched down by the
service elevator, crying, distraught, scared, in a fetal position, as if something “not positive” had
occurred. The“ first thing she said-was that she had been raped. Rumsey helped her get up and
took her to his office where he called 91 1. Rumsey said he talked to 911 operator because
Victim was unable to speak. The 911 call was then played for the jury. (Tr.p.50-p.58, R.p.8-16).

Next, the Victim testified. She explained she was emplloyed by SKF Aerial Engineering
and was hosting the annual Christmas party at the Embassy Suites on December 14, 2013.

Victim testified she booked a hotel room for the night because she knew she Would be drinking,



and planned on sharing her room with her friend, Labelia Nelson. She said she checked into her
room at 1 p.m. and then went shopping and ate an early dinnér around 3 or 4. Victim returned to
her room and began drinking Peach Ciroq vodka and Sprite. She said she drank two small
plastic cups of half Sprite and half Ciroq, and explained she weighed 115 pounds and was five-

. four. Victim said her friend and coworker, Yolanda Alston, then came to her room to visit,’and
she had a third mixed-drink before they went down to the party. She said she expected 75
people, but only about 30 or 40 were there yet. Victim said she knows Appellaht as a coworker,
but they never hung-out together outside of work, and he was not at the party when she and
Alston arrived. She said she stayed at the party for about an hour aﬁd a half, but started feeling
sick and drunk and decided it was time to leave. That was when her friend and coworker,
Jimmie Filbeck, took her back to her room. She said she asked Filbeck to come back and check
oﬂ her and gave him a room key. Victim said she was wearing her bra and underwear when she ‘
went to. bed, but that it \Iz/vas not.unusual for her to sleep in the nude. The next thing she
remembered was Filbeck and his wife corﬁing into the room and startling her. Victim jumped up
and heard them say they were just éhecking on her. She said she did not recall having any
interaction with Abpellant that night at all, b'ut knows she did not consent to sexual intercourse
with anybody, and was not in a state Qf mind to consent. The next thing she remembered was

\waki}lg up in the hospital at Roper St. Francis. . (Tr.p.74-p.82, R.p.32-40).

Victim testified she did not remember going to the hospital, but once she was there, she
called her friend, Deputy Green of the Charleston Police Department, because the nurse told her
she was there because she had been raped. Green picked her up from the hospital. Victim then
began making phone calls to piece together what had happened. She first called and talked to

Filbeck. After obtained Appellant’s phone number, she called Appellant. Appellant was first



very short with her and acted like nothing happened, But he called back later explaining he was
not able to talk the first time she called because he was with people. Victim said Appellant
questioned how she could not remember the previous night and told her they had sex. Victim
later exchanged text messages with Appellant wherein he said that he was sorry, that he guessed
she was drunk, that he was drunk, and that it should never have happened. He also said he used
a condom. Victim reported the incident to her employer and then filed charges with the police.
They took her to MUSC where a rape kit was performed. Victim emphasized she did not
consent to sexual intercourse with Appellant. (Tr.p.83-p.91, R.p.41-49).

The State then called Yolanda Alston to the stand. Alston explained her relationship to
Victim and Appellant and then described attending the 2013 SKF Christmas party. She said she
met up with Victim at the party and could tell she was already intoxicated. They then went up to
Victim’s room where Victim had a drink before they headed back down to the party. Alston
testified Victim was acting very feely and touchy and was intoxicated, saying she would rate
Victim an “8” on an intoxication,sc;ale of one to ten. Alston said she and Filbeck decided Victim
needed to be taken away from the party bepause she was embarrassing herself, so Filbeck took
her upstairs. She saw Appellant at the party but Said he arrived after Victim was gone. Alston
 testified that the morning after the -party, Victim told her she had been seXually assaulted at the
hotel sometime after Appellant left. (Tr.p.121-p.126, R.p.79-84).

Next, the State called J immie Filbeck to the stand. Filbeck, who was still employed at
SKF at the time of trial, explained Victim was a friend and former coworker. He described the
SKF Christmas party on December 14, 2013, and how Victim was already intoxicated when he
arrived but not incoherent. Filbeck said about an hour later Victim approached him and asked

him to take her to her room. He did, and described how she was stumbling and hanging off of



him on the way, falling down once in’the elevator and a second time when they got to the door of
-her room. Filbeck said when they entered her room, Victim poured and took a shot of liquor.
She then tried to sit on the bed and fell onto the floor. Filbeck picked her up and got her into bed
and said he had to go back to the party to meet his wife. Vicim game him a key énd asked him to
come back and check on her. Filbeck them put a cover Ovef her and went back to the party. He
saidrVictim was fully clothed. (Tr.p.134-p.139, R.p.92-97).

Filbe’ck went down and met his wife and when the party was Winding down, they went
back up to check on Victim. As they walked to the eievator; Filbeck noticed Appellant following
them and getting on the e‘levator. They all got off the elevator and went to Victim’s foom. As
soon as Filbeck opened the door, Victim jumped out of bed completely nude. He said they
immediately turned around to ieave. He threw the key on the counter, and pulled the\' door shut
behind them as they left. The th;ee got on the eleva_tor to go back down, but before the door

| closed, Appellant jumped out. Filbeck testi’ﬁed he never saw Victim come out of her room,
never heard a door open, and never heard Aﬁpellaﬁt say anything abou;c Victim beirig locked out
. of hér room. He said that was the last time he saw either Victim or Appellant that night. Filbeck
testified Victim was extremely intoxicated and althoﬁgh she was conscious when he entered the
'room, he did not belkieve she knew what she »wés talking about. (Tr.p.140-p.146, R.p.98-104).

The State then called Britton Delis, Embassy. Suites’ Assist:dnt‘General Manager of

Rooms at the time of the incident. He was able to give the standard layout of the roofns in the
hotel. Delis worked with the police to facilitate their collection of evlidence after the incident.

He provided security footage from cameras overlooking the front desk which was not terribly

clear, but showed an image of a gentieman getting a key made at the time in question. He’also

provided a “guest room lock interrogation report” which logged each time room 403 was opened



with a key that night and which key was used. Finally, Delis described the glass and paper cups
that would have been provided by the hotel in Victim’s two double-bed suite. (Tr.p.163-p.170,
R.p.l21-128). On redirect, Delis testified that although the service area Qf the hotel is behind
locked doors which should only be accessible by employées, they had challenges with doors
sticking on the bottom so that they did not latch properly. (Tr.p.186-p.188, R.p. 144-146):

Next, theV)State called Joye Mcélroy, the emergency room nurse at St. Francis Hospital to '
the stand. She was involved in Victim’s treatment the mdrning after the incident, reporting to
work at 7 a.m. on December 15, 2013, and issuing discharge instructions to Victim. McElroy
reviewgd Victim’s charts and noted she had been treated for alcohol intoxication aﬁd a reported
assault. After an objgction and some discussion, the parties agreed to admit some medical
records consisting of three pages of doctor’s notes, three pages of nurse’s notes, and one page
chemistry report, into evidence. The chemistry report showed Victim had a blood alcohol
content of .264 milligrams per deciliter, where a toxic range would be approximately .3. Victim
arrived at the hospital at 12:35 a.m. and the blood was not drawn until 3:38 a.m., three hours
later. McElroy testified that in her experience, a healthy adult’s blood alcohol decreases ovér
time when they are not consuming more alcohol. She also noted that intoxicated people often
have symptoms ranging from slurred speech, unsteady movement, unsteédy gait, nausea,

' Qomiting, dizziness, all the way to loss of consciousness. (Tr.p.195-p.200; p.211-p.216, R.p.153-
158; 169-174). |

The State then called Detective Rebecca Bailey of the North Charleston Police
Department to the stand. She explained she wés assigned to investigate Victim’s case several
- days after the incident, and describe steps she fook during that investigation. She noted she

talked to Victim, Rumsey, Delis, Fdilbeck, Deputy Alphonso Green of the Charleston County



Police Department, and Appellant. Detective Bailey also viewed the VHS tape of the video
surveillance from the hotel and the key card transaction report from Victim’s hotel room.
(Tr.p.241-p.246, R.p.186-191). The solicitor then questioned Detective Bailey about her
interview of A'ppellant during the investigation. He asked how many times Detective Bailey
scheduled an interview with Appellant, which prompte/d an objection from Appellant. The Court
asked for the legal objection, and Appellant responded: “Relevance.” The trial court overruled
the objection and told the witness to go ahead. (Tr.p.246-p.247, R.p.191-192). Detective Bailey
then testified:
o time I made contact with the defendant, I want to say
it was February 3. Don’t quote me, around there, the 3", 4",
know it took about 17 to 20 days for him to come in. He didn’t
show for the first two. He would call after the fact, or, like, 24
_hours later. ' Then - - because we were having such a difficult time
getting him to actually stick to an appointment and come in, I told
him, Go home. Look at your schedule. Find a day that suits you
and your place of employment, and then call me and you tell me
what day you want to come in, and I’ll accommodate - - whatever
ddy, whatever time, I’ll accommodate you.
So he left city hall, and he never called me back. SoIhad
to reach out to him again. It was like 12 or 13 days after not
hearing from him, and then we finally met on February 20,
(Tr.p.247, lines 5-20, R.p.192). Next, Bailey gave a summary of Appellant’s video recorded
statement and then the video was admitted into evidence and played for the jury. (Tr.p.247-
p.253, R.p.192-198).
In his statement, Appellant said he knew Vfctim from work and although she is nice, she
drinks a lot. He said he knows she always gets “hammered” at the annual office Christmas
parties. He noted he saw Victim drink a lot at the Christmas party the year before the incident,

and heard she drank a lot again on the night of December 14, 2013. Appellant said that when he

arrived at the party around 9 p.m., everyone was talking about Victim and how she was so



“wasted” by 7 p.m. that someone had to help her to her room. He specifically mentioned
someone named Sandra telling him Victim was very drunk. Appellant said it appeared Victim
was drinking Ciroq peach vodka because he saw thé nearly empty bottle in her room. He said it
was a pretty big bottle and he thinks she may have drunk it all. Appellant acknowledged
encountering Victim coming towards the door néked when he, Filbeck, and Filbeck’s. wife went
to check on her around 10 p.m. H'e said that immediately after they left, she came out of the
room wearing nothing but a towel and managed to lock herself out. Appellant said that after
getting a key from the front desk to let Victim back into her room, she was crying and upset
abou% the party being a bust, her having to leave the party dyunk, and Filbeck seeing her nudg.
He said Victim then fell to the floor where they started kissing and then had sex. Appellant
‘ repearted his belief that Victim drank the whole bottle of vodka and admitfed she was a “tiny girl”
who had bee_n drinking all day before they had sex on the floor of her h0t§l room. He said he
’ knew she was drunk based on what he was told by other people at the party. (State’s Exhibit #6
_ DVD of interview) | |

On cross-examination, Apbellant questioned Detective Bailey about the various things
thetpolice failed to do during their investigation, like taking phot(v)s' of the room, talking to people
from the party, collecting the cups and 1iqﬁor bottle from the hotel room, or collecting DNA or
fingerprint evidence. (Tr.p.253-p.267, R.p.198-212). Inregard to Appellant’s interview,
Detective Bailey acknowledged Appellant was under no obligation to talk to her at aH.
Appellant then probed further and asked if Detective Bailey had problems talking to any other
witnesses during her investigation. She responded: “Your client is the only one who was
ducking and dodging me. Everybody else - - except for maybe Rumsey wilo didn’t want to come

in that day, but his manager made him. Everybody else, it was just a scheduling issue.”



(Tr.p.267-p.269, R.p.212-214). Appellant did not object or otherwise move to strike this
response, and instead returned to his task of trying to discredit the police investigation.
(Tr.p.269-p.278, R.p.214-223).

Finally, the State called Doctor Katherine Gill-Hopple, the forensic nurse examiner at the
Medical University of South Carolina to the stand. She was admitted as an expert in forensic
| nursing, sexual assault nurse examination, and sexual assault dynamics, without objection. Dr.
Gill-Hopple explained the purpose of a sexual assault exam and testified she conducted a case
review of the sexﬁal assault exam performea on Victim by Nurse Stephanie Green on December
16, 2013, two days after the incident. She explained the typical steps taken during an exam and
explained that Nurse Green noted several abrasions and contusions discovered on Victim’s back
and thighs, but none on her genital exam. Dr. Gilf—Hopple testified it was not unusual in her
experience nbt to find genital injuries and-described various reasons this was the case. She said
it Waé also not unusual for sexual assault victims to delay reporting an assault or to recént or
paftially recant an incident. (Tr.p.282-294, R.p.227-239). Followir}g extensive cfoss-
éxamination about Victim’s physical injuries and brief redirect, the State rested. (Tr.p.294-
p.309, R.p.239-254).

After the State rested, Appellant made a motion for a directed verdict, first arguing the
State had failed to prove the corpus delicti aliunde because, without his extrajudicial statements,
there was no evidence of a sexual battery, and thus, no evidence of a crime. The State responded
by pointing out the evidence corroborating Appellarﬁ’s admission of sexual intercourse, at which
point the trial judge asked the State what evidence existed that Victim was mentally
incapacitated. After a lengthy discussion and arguments from the parties, the trial judge took the

motion under advisement. (Tr.p.310-p.330, R.p.255-275).
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Appellant prbceeded to present evidence in his defense, calling former North Charleston
police officer Darnell Johnson to the stand. Johnson explained he was the officer who first
res;ponded to the hotel after the reported sexual assault on the night of December 14, 2013. He
talked to Victim, who répeatedly denied that she had been sexually assaulted and seemed to get a
little “attitude-ish” because he kept asking the same question. Johnson said he then backed off
and waited for EMS to arrive, noting they almost had to “coerce” her to go with them to the
hospital. He described Victim as o?er-friendly and touchy-feely, noting she almost had to be
peeled -off of Mr. Rumsey, the hotel employee who found her after the éssault. (Tr.p.331-p.340,
R.p.276-285). On cross-examination Johnson acknowledged Victim had a-strong odor'of
alcohol, was slurring her words, and was stumbling when he talked to her. (Tr.p.341-p.349,
R.p.286-294). |

When Johnson finished testifying, the defense rested. (Tr.p.349, R.p.294). Appellant
renewed his motion for a directed verdict of acqliittal_ and the judge advised the parties he would
" make a ruling the following m‘oming. Fvollowing.a brief charge conference, the trial broke for
the day. (Tr.p.349-p.351, R.p.294-296). The next morning, the trial judge ruled: “All right. |
Taking the evidence in the light most favorable to the non-moving party at the directed verdict
stage, the directed verdict is denied.” (Tr.p.351, R.p.296). The parties proceeded to maké
closing arguments. During his closing argument, the solicitor noted Appellant was not
interviewed by the police until two months after the incident, which meant he had plenty of time
to come up with his version of what happened that night. (Tr.p.357-p.358, R.p.302-303).

- Notably, the solicitor did ﬁot comment on Appellant’s evasiveness in delaying his interview with

the police and did not argue it was evidence of a guilty conscience. Appellant’s closing
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argument focused on the lack of evidence that Victim was incapacitated and the weaknesses in
the police investigation. (Tr.p.352-p.378, R.p.297-323).

The trial judge then charged the jury on Appellant’s right not to testify, the State’s burden
of proof, the presumption of innocence, reasonable doubt, the roles of the judge and jury, prior
statements of witnesses, direct evidence, circumsta\ntial evidence, credibility of witnesses, expert
witnesses, and the ele;nents of the crimes. Neith¢r party took exception to the jury charge or
verdict form. (Tr.p.378-p.390, R.p.323-335). The jury deliberated for a little over two hours
before finding Appellant guilty of third-degree criminal sexual conduct, as indicted. Appellant
renewed his directed verdict motion and the triaﬂ court denied the motion. (Tr.p.393-p.394,
R.p.338-339). Judge Nicholson sentenced Appellant to six (6) years’ i.mprisonment suspen&ed
upon the service of six (6) months’ imprisonment and five (5) years’ probation. (Sentencing
S‘heet; R.p.348-350).
| ARGUMENT

L
The trial court properly denied Appellant’s motion for a directed verdict
because the State presented direct and substantial circumstantial
evidence from which the jury could fairly and logically find Appellant
guilty of third-degree criminal sexual conduct. -

Appellant argues the trial court erred in failing to gra/nt a directed verdict because there
was no direct or substéntial circumstantial evidence that Victim was mentally incapacitated or
physically helpless when he had sex with her, or that he knew or had reason to know of her
incapag:ity. He contends the evidence présented by the State established only a mere specﬁlation
or mere suspicion of guilt, which wa; insufficient to take the case to the jury. Appellant further

argues he was entitled to a directed verdict because, where criminal statutes must be strictly

construed against the State and in favor of the defendant, the legislature did not intend for the
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facts of hisA case tofconstitute criﬁinal sexual conduct in the third degree. The State submits
these arguments are without merit. The trial court properly denied Appellant’s motion for a
directed verdict because the State presented direct and substantial circumstantial evidence from
which the ] urylcould fairly and logically find Appellant guilty of each element of third-degree
criminal sexual conduct. An appeal to legislative intent does not dictate otherwise. The
Legislature established the elements‘of the offense and the jury exercised its duty to determine
whether the facts of Appellant’s case satisfied those elements so as to constitute third-degree
Cfiminal sexual éonduct.

The evidence, viewed in a light most favorable to the State, showed that Appellant
engaged in sexual battery with Victim when he knew or had reason to kn/ow she was mentally
incapacitated or physically helpless. Taken together, the evidence presented at trial supports the
jury’s conclusion that Appellant was guilty of committing third-degree criminal sexual conduct.
Thus, the State presented evidence from which the jury could fairly and logically find Appellant
satisfied all the ¢lements of the crime beyond a reasonable doubt. Appellant’s conviction should
- be affirmed.

Standard of Review

In criminal cases, the appellate court sits to review errors of law only. State v. Wilson,
3458S.C. 1, 5, 545 S.E.2d 827, 829 (2001). When ruling on a motion for a directed verdict, the
trial court is concerned with the existence or non-existence of evidence, not its weight. Srate v.
Phillips, 416 S.C. 184, 192, 785 S.E.2d 448, 452 (2016); Staie v. Curtis, 356 S.C. 622, 633, 591
S.E.2d 600, 605 (2004); State v. Condrey, 349 S.C. 184, 190, 562 S.E.2d 320, 323 (Ct. App.
2002). When the evidence presented merely raises a suspicion of the accused's guilt, the trial

court should not refuse to grant the directed verdict motion. Phillips, 416 S.C. at 192, 785
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S.E.2d at 452; State v. Cherry, 361 S.C. 588, 594, 606 S.E.2d 475, 478 (2004). However, the
trial court must submit the case to the jury if there is “any substantial evidence which reasonably
tends to prove the guilt of the accused, or from which his guilt may be fairly and logically
deduced.” Phillips, 416 S.C. at 192-93, 785 S.E.2d at 452 (quoting State v. Mitchell, 341 S.C.
406, 409, 535 S.E.2d 126, 127 (2000)). Indeed, “the lens through which a court considers
circumstantial evidence when ruling on a directed verdict motion is distinct from the analysis
performed by the jury.” Sta_te v. Ben{nett, 415 S.C. 232, 236, 781 S.E.2d 352, 354 (2016). The
jury's focus is on determining whether every circumstance relied on by the State is proven
beyénd a reasonable doubt, and that all of the circumstances be consistent with each other and,
taken together, point conclusively to the guilt of the accused to the exclusion of every other
reasonable hypothesis. Phillips, 416 S.C. at 193, 785 S.E.2d at 452; State v. Littlejohn, 228 S.C.
324,328, 89 S.E.2d 924, 926 (1955). Thé trial court must view the evidence in the light most
favorable to the State when ruling on a motion for directed verdict, and must submit the case to
the jury if there is “any substantial evidence which reasonably tends to prove the guilt of the
accused, or frorﬁ which his guilt may be fairly and logically deduced.” Phi’llips, 416 S.C. at 193,
»_78v‘5 S.E.2d at 452; Littlejohn, 228 S.C. at 329, 89 S.E.2d at 926. While “the jury must consider
alternative hybotheses, the éourt must concern itself solely with the existence or non-existence of
evidence from which a jury could reasonably infer guilt.” Bennert, 415 S.C. at 237, 781 S.E.2d
at 354. The reviewing court should affirm if in viewing the evidence in the light most favorable
to the State, “the evidence could induce a reasonable juror to find [the defendant] guilty.” See
State v. Pearson, 415 S.C. 463, 474, 783 S.E.2d 802, 808 (2016); see also\ State v. Richburg, 250
S.C. 451, 459, 158 S.E.2d 769, 772 (1968) (“When the evidence is susceptible of more than one

reasonable inference, questions of fact must be submitted to the jury.”).
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Discussion / Analysis
" In South Carolina:
(1) A person is guilty of criminal sexual conduct in the third degree
if the actor engages in sexual battery with the victim and if any one

or more of the following circumstances are proven:

(a) The actor uses force or coercion to accomplish the sexual
battery in the absence of aggravating circumstances.

(b) The actor knows or has reason to know that the victim is
mentally defective, mentally incapacitated, or physically
helpless and aggravated force or aggravated coercion was not
used to accomplish sexual battery.

S.C. Code Ann. § 16-3-654 (2015). Therefore, to withstand Appellant’s directed verdict motion
in the trial of this case, the State was required to produce evidence that: (1) Appellant engagéd in
a sexual battery with Victim; (2) Victim was mentally incapacitated or physically helpless; and

(3) Appellant knew or had reason to know of Victim’s mental incapacity or physical
helplessness. As to the first element, it is undisputed that on the night of December 14, 2013,
Appellant engaged in a sexual baftery with Victim on the floor of her hotel room.

In regard to the second element, the South Carolina Code provides that:

For purposes of Sections 16-3-651 to 16-3-659.1

(f) “Mentally incapacitated” means that a person is rendered
temporarily incapable of appraising or controlling his or her
conduct whether this condition is produced by illness, defect,
the influence of a substance or for some other cause.

(g) “Physically helpless” means that a person is unconscious,
asleep, or for any other reason physically unable to
communicate unwillingness to an act.

)

S.C. Code Ann. § 16-3-651 (2015). Here, there was extensive evidence of Victim’s mental

incapacity or physical helplessness due to the influence of alcohol. Rumsey testified that when
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he discovered Victim immediately after the incident she was crouched down by the service
elevator, crying, distraught, scared, in a fetal position, as if something “not positive™ had
occurred. He then had to talk to the 911 operator on her behalf because Victim was unable to
speak. (Tr.p.50-p.58, R.p.8-16). Victim testified she weighed only 115 pounds and drank three
mixed drinks that were half vodka and half S.prite prior to the incident. Sﬁe said she did not
recall having any interaction with Appellant that night but knows she did not consent to sexual
intercourse with him, and was not in a state of mind to consent. (Tr.p.74-p.82, R.p.32-40). She
repeated she did not consent to sexual intercourse with Apﬁellant. (Tr.p.83-p.91, R.p.41-49).
Filbeck testified Victim waé already drunk when he arrived at the party and that she was
stumbﬁng and hanging off of him when he took her to her foom. He described how she fell down
twice oﬁ the way, took a shot of liquor when they got to the room, and fell down again trying to
sit on the bed. Filbeck testified Victim was extremely intoxicated when he returned to the room
to check on her,‘ and although she was conscious, ke did not believe she knew what she was
talking about. (Tr.p.134-p.146, R.p.92-104). ER Nurse McElroy téstiﬁed Victim ha§ a BAC of
.264 three hours after arriving at the hospital and that a healthy adult’s BAC decreases over time
when they are 'not.consuming more alcohol. (Tr.p.195-p.200; p.211-p.216, R.p.153-158; 169-
174). Viewed in the light most favorable to the State, this testimony provided ample evidence of
Victim’s mental incapacity or physical helplessness to send the case to the jury.

As to the third element, glthough not as éxtensive, there was nevertheless sufficient
evidence to show Appellant had a reason to know Victim was mentally incapacitated or
physically helpless when they had sex. First, as Vicﬁmfs coworker, Appellant knew she was
petit, which would reduce her capacity for handling alcohol consumptioﬂ. Second, Rumsey

testified that immediately after the incident, Victim was unable to speak. (Tr.p.50-p.58, R.p.8-
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16). If anything, this level of incapaci‘;y would have been worse at the time of the incident
- because, as noted by ER Nurse McElvoy, BAC decreases over time. (Tr.p.211-p.216, R.p.169-
174). Consequently, the jury could conclude Appellant could discern Victim’s inability to speak
at the time he was having intercourse with her on the floor. This would constitute physical
inabili‘ty of the Victim to communicate unwillingness to an act and/or inability of the Victim to
appraise or control her conduct. Third, Appéllant admitted in his statement to Detective Bailey
that: (1) he knew Victim drinks a lot and always gets “hammered” at the énnual office Christmas
pérties, (2) he heard Victim drank a lot on the night of the incident and that everyone was talking
about Victim and how she was so “wasted” by 7 p.m. that someone had to help her to her room,
(3) he remembered Sandra telling him Victim was very drunk at the party, (4) he believed Victim
drank almost an entire bottle of vodka, (5) Victim came to the door naked and then exited the
room wearing only a towel, forgetting her room key and getting locked out, (6) Victim was
crying aﬁd upset and then fell to the floor just before they had sex, and (7) Victim was a “tiny
girl” who had been drink;'ng all day before the incident. All of these admissions support the
conclusion Appellant knew or had reason to know Victim was temporarily incapable of
éppraising or controlling his or her conduct, and therefore mentally incapacitated at the time they
had sex. Fourth, Appellant texted Victim that ke guessed she was drunk when they had sex since
- she did not remember, thereby acknowledging his own awareness of her possible incapacity.
Fifth, Filbeck, who saw Victim in her hotel'room mere minutes before the incident, testified
Victim was extremely intoxicated and although she was conscious, ke did not believe she knew
what she was talking about. If these observations were obvious to Filbeck, the jury could
conclude they were equally obvious to Appellant and therefore gave him knowledge of her

mental incapacity. Finally, Johnson, who encountered Victim after Rumsey and after the
N
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incident, acknowledged Victim had a strong odor of alcohol, was slurring her words, and was
stumbling. Again, these physical observation should have been obvious to Appellant and were
likely worse at the time of the incident. Viewed in the light most favorable to the State, this
testimony and Appellant’s own statement to police provided sufficient evidence tha.t Appellant
had knowledge of Victim’s mental incapacity.or physical helplessness at the time they had sex;
therefore, the issue was properly sent to the jury.

In conclusion, viewing the evidence in the light most favorable to the State, a jury could
reasonably deduce Appellant engaged in sexual battery with the Victim, while she was mentallly
incapacvitated or physically helpless, ar;d that Appellant knew or had reason to know of her
incapacity at the time of the sexual battery. Accordingly, the trial court properly refused to difect

a verdict in Appellant’s favor. Appellant’s conviction and sentence should be affirmed.

IL.
The trial court properly overruled Appellant’s objection to testimony
elicited from Detective Bailey that Appellant was being evasive and
avoiding an interview with the police on grounds of relevance, because
that testimony was relevant as tending to show Appellant’s guilty
knowledge, intent, and that he sought to avoid arrest.

Appellant argues the trial court erred by allowing Detective Bailey to testify that
Appellant did not show up for two appointments with her and that it took him seventeen to
twenty days to meet with her as requested, because this testimony was not relevant to the issue of
his guilt or innocence. He contends testimony about his missing appointments or not showing up
until later did not make it more or less probable that he was guilty for “any legitimate reason,”

and that he was not overstating the prejudice from this evidentiary error by analogizing it to an

improper comment on a defendant’s right to silence. Appellant claims the solicitor “wanted the
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Jjury to draw th[e] impermissible spurious conclusion” that he was avoiding Detective Bailey
because he was guilty, and that the testimony “was only meant to impermissibly cast undue
suspicion on [him] for irrelevant reasons.” (Brief 0f Appellant, p.22-p.23). The State disagrees
and submits Appellant’s argument is without merit. Evidence that Appellant was avoiding an
interview or being evasive in speaking to detectives who he knew were actively investigating
him for an allegation of third-degree criminal sexual conduct is relevant because it tends to show
Appellant’s guilty knowledge, infent, and that he sought to avoid arrest. Furthermore, even if
this Court determines admission of the testimony was error, it was harmless because it could not
reasonably have affected the outcome of the trial.
Standard of Review

In criminal cases, the appellate court sits to review errors of law only. State v. Wilson,
3458.C. 1, 5, 545 S.E.2d 827, 829 (2001). The appellate court is bound by the trial court’s
factual findings unless they are clearly erroneous. State v. Baccus, 367 S.C. 41,48, 6>25 S.E.2d.
216, 220 (2006).. The appellate court does not re-evaluate the facts based on its own view 6f the
preponderance of the evidence, but simply determines whether the trial judge's ruling is
supported by any evidence. Wilson, 345 S.C. at 6, 545 S.E.2d at 829. Indeed, the admission of
evidence is within the discretion of the trial court and will not be reversed absent an abuse of -
discretion. State v. Pagan, 369 S.C. 201, 208, 631. S;E.2d 262,265 (2006). “An abuse of
discretion occurs when the conclusions of the trial court either lack evidentiary support or are
controlled by an error of law.” Id.

Discussion / Analysis
As a general fule, all relevant evidence is admissible. State v. Aleksey, 343 S.C. 20, 34,

538 S.E.2d 248, 255 (2000); Rule 402, SCRE. Evidence that assists the jury in arriving at the
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truth of an issue is relevant and admissible unless otherwise incompetent. State v. ~S£veat, 362
S.C. 117,:126, 606 S.E.2d 508, 513 (Ct. App. 2004). Evidence is relevant if it has a direct
bearing upon and tends to establish,or make more or less probable the matter in controversy. In
the Matter of Care and Treament of Corley, 353 S.C. 202, 205, 577 S.E.2d 451, 453 (2003);
State v. King, 349 S.C. 142, 153, 561 S.E.2d 640, 645 (Ct. App. 2002); Rule 401, SCRE
(“*Relevant evidence’ means evidence having ény tendency to make the existence of any fact
that is of consequence to the determination of the action more probablé or less probable than it
would be without the evidence.”). It is not required that the inference sought should necessarily
follow from the fact proved. See Sweat, 362 S.C. at 127, 606 S.E-.2d ét 513. Indeed, evidence is
relevant if “logically relevant™ to establish a material fact or element of the crime; it need not be
“necessary” to the State’s case in order to be admitted. Id. (citing State v. Bell, \3 02 S.C. 18, 393
S.E.Qd 364 (1990)). |

“As a general rule, any guilty act, conduct,‘or statements on the part of the accused are
admissible as some evidence of consciousness of guilt.” State v. McDowell, 266 S.C. 508, 515,
224 S.E.2d 889, 892 (1976). This general rule épplies to evidence of particular acts, including
flight. State v. Martin, 403 S.C. 19, 26, 742 S.E.2d 42, 46 (Ct. App..2013). Indeed, false and
conflicting stateﬁents and attempts to run away are considered evidence of guilty knowledge and
intent. State v. Thompson, 278 S.C. 1, 292 S.E.2d 581 (1982). As explained by this Courf in
Martin:

Our supreme court has identified the “critical factor to the admissibility

of evidence of flight” as “whether the totality of the evidence creates an inference

that the defendant had knowledge that he was being sought by the authorities ...

[and his] actions were motivated as a result of his belief that police officers were

aware of his wrongdoing and were seeking him for that purpose.” State v.

Pagan, 369 S.C. 201, 209, 631 S.E.2d 262, 266 (2006). In addition, this court has

held evidence of “unexplained” flight is admissible as indicating consciousness
of guilt, for it is not to be supposed that one who is innocent and conscious of that
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fact would flee. However, we have further noted that [t]he critical factor to the

admissibility of evidence of flight is whether the totality of the evidence creates

an inference that the defendant had knowledge that he was being sought by the

authorities. Flight evidence is relevant when there is a nexus between the flight

and the offense charged. It is sufficient that circumstances justify an inference that

the accused's actions were motivated as a result of his belief that police officers

were aware of his wrongdoing and were seeking him for that purpose. Where the

circumstances fail to show the necessary nexus between a defendant's flight and

the current offense for which he is on trial, the flight evidence is not relevant and

should not be admitted.

Martin, 403 S.C. at 26-28, 742 S.E.2d at 46. This Court found the test for determining the
admissibility of evidence concerning flight also applies to evidence of evasive conduct. Martin,
403 S.C. at 30, 742 S.E.2d at 47 (emphasis added).

As far back as 1976 our supreme court recognized that evasive conduct, regardless of
actual flight, was properly admitted at trial. McDowell, 266 S:C. at 515,224 S.E.2d at 892 (“The
statement of appellant was not that he had refused the offer of a polygraph test, but, rather,
whether he could ‘beat the test’ and, inferentially at least, use the results to hide his guilt. The
statement allegedly made was to avoid detection of guilty and, as such, was properly admitted
into evidence.”). This recognition is consistent with the law in many jurisdictions. See Currier
v. Commonwealth, 779 S.E.2d 834, 838 (Va. 2015) (noting that evidence appellant was seeking
to avoid contact with law enforcement officers after commission of the crime is probative
evidence of guilt of that crime); Medina v. State, 254 So.3d 1148, 1152 (Fla. Dist. Ct. App.
2018) (“Evidence of a defendant’s acts or statements calculated to defeat or avoid his
prosecution is admissible against him as showing consciousness of guilty.”); People v. Cunny, 80
N.Y.S.3d 457, 460-61 (N.Y. App. Div. 2018) (“While consciousness of guilt evidence has
consistently been viewed as weak because the connection between the conduct and a guilty mind

often is tenuous, even equivocal consciousness of guilt evidence may be admissible if ‘it has a

tendency to establish the fact sought to be proved—that defendant was aware of guilt.”); State v.
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Austin, 97 N.E.3d 12166, 1273-74 (Ct. App. Ohio 9th Dist. 2017) (“An accused’s flight, escape
from custody, resistance to arrest, concealment, assumption of false name, and related conduct,
are admissible as evidence of consciousness of guilt, and thus of guilt itself.””); State v. Edwards,
156 A.3d 506-532-33 (Conn. 2017) (“It is well established that ‘[i]n a criminal trial; it is relevant
to show the conduct of an accused, as well as any statement made by him subsequent to the
alleged criminal act, which may fairly be inferred to have been influenced by the criminal act....
The state of mind which is characterized as .guilty consciousness or consciousness of guilt is
strong evidence that the person is indeed guilty ....””).

Here, the testimony elicited from Detective Baﬂey atl>out the difficulty she had in getting
| Appellant to stick to an appointment time and come for an interview, and the fact that it
ultimately took him 17 to 20 days to finally come in and talk after her first contact,v was of |
consequence to the jury’s determination of Appellant’s guilt or innocence at trial. The testimony
had a greater tendency, even if only slight, to allow the jqrors to determine Appellant suffered
from a guilty conscience and therefore was guilty, than they would have been without such
testimony. It also helped explain the logical chain of events in the overall police investigation as
the policé worked to gather evidence and talk to the relevant witnesses. For these reasons, the
testimony was relevant and admissible. Rule 402, SCRE.

Relying in part on State v. Pagan, 369 S.C. 201, 331 .S.E.2d 262 (2006), Appellant argues
the testimony elicited from Detective Bailey “was not‘,evidence of flight in any manner, and it |
was only meant to impermissibly cast undue suspicion upon appellant for irrelevant reasons.”
However, this reliance on Pagan is misplaced. In Pagan, this Court held that evidence of
Pagan’s alleged failure to stop for a blue light was inadmissible as evidence of flight or guilty

knowledge; however, this was because there was no nexus between the flight and the charged
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offense of murder. Id at 209, 631 S.E.2d at 266. The Court noted the critical factor to the
admissibility of evidence of flight is whether the totality of the evidence creates an inference that
the defendant had knowledge that he was being sought by the authorities. /d. No such inference
was created in Pagan. Id. By comparison, there is no question Appellant had knowledge that
Detective Bailey wanted to interview him about his, at the time, alleged sexual assault of the
Victim. Thus, there was a clear nexus between Appellant’s evasive conduct and offense that was
charged. The State was entitled to introduce evidence to demonstrate Appellant’s guilty
conscience, as well as to explain the steps of the police investigation to the jury, particularly
where Appellant’s theory'of defense was, in part, to attack that police investigation. The
testimony wa;s felevarit and properly admifted over Appellant’s Rule 402 objection.
Harmless Error

Errors are considered to be harmless when they could not reasonably have affected the
result of the trial. State v. Adams, 354 S.C. 361, 380, 580 S.E.2d 785, 795 (Ct. App. 2003). “It is
“arule of p'ractically universal application in appellate procedure that an ac’cused cannot avail
himself of error as a ground for reversal where the error has not been prejudicial to him.” State
v. Hariott, 21'0 S.C. 290, 298, 42 S.E.?d 385, 388 (1947). Here, even if this Court determines the
trial court erred in allowing the challenged testimor}y from Detective Bailey, Appellant was not
- prejudiced by the error where it was cumulative to more damaging tesfimony elicited from
Appellant on cross-examination (Tr.p.267-p.269, R.p.212-214), and was insignificant in the
context of the remaining evidence supporting Appellant’s convictions. Any minor undue
suspicion cast upon Appellant by the reference to his evasive conduct pales in comparison to the
suspicion Appellant cast upon himself by way of the statement he gave to Detective Bailey,

which was inconsistent with the credible testimony offered by Rumesy, Filbeck, Alston, and
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other witnesses for the State. Thus, any possible error in allowing the testimony from Detective
Bailey was entirely harmless because it could not reasonably have affected the result of the trial.
See State v. Mitchell, 286 S.C. 572, 573,336 S.E.2d 150, 151 (1985) (holding whether an error is
hérmle\ss depends on the circumstances of the case, but it is harmless where it could not
reasonably have changed the outcome of the trial). For all of these reasons, Appellant’s

convictions and sentences should be affirmed Appellant’s convictions should be affirmed.

CONCLUSION
For all of the foregoing reasons, the State respectfully requests that the judgment,
conviction, and sentence of the lower court be affirmed.
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