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STATEMENT OF ISSUE ON APPEAL
The circuit court properly exercised its discretion in admitting expert testimony ab’out
_ Appellant’s prior r;on-spxual charges and convictions because the very limited testimony.was
offered as part of the basis for the expert’s opinion regarding Appellant’s risk to re-c;ffend and it51
probative value outweighed any prejudice to Appellant; however, if there was error in admitting

the testimony, it was harmless beyond a reasonabfé doubt. (Appellant’s Issues I and II).



STATEMENT OF THE CASE

)

Réspondent concurs with Appellant’s procedural Statement of the Case.
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STATEMENT OF FACTS

| ‘On October 9, 2006, Appellant Robert Powell pled guilty to three counts of criminal sexual
conduct with a minor first degree. The charges arose from Appellant’s molestation of his two
minor daughters, and his girlfriend’s minor daughter, over a sixteen yeaf period. He molested

one daughter when she was five years old, and his other daughter between the ages of three and

~

eleven years old. He molested his girlfriend’s daughter between the ages of five and eleven years
old. Appellant was slentenced to twelve yéars incarceration b; each count, to run concurrently.
(State’s Exhibits .~1, 2, and 3 [Indictmeﬂts and Sentencing Sheets]; Record on Appeal [R.], pp.
533, 535',.537). |

Prior to his release from prison,vResp.ondent State of South Carolina (“thé State™) filed a
_petition pursuant to the South Carolina Sexually Violent Predator Act (SVPA), seeking
Appellant’s civil commitment for long term control, care and treatment as a sexually violent
) , predétor. The matter was called for a jury trial on Febr_’ua{y 26, 2018, before the Honorable

Carmen T. Mullen, Circuit Court Judge. :

Iirio'r to trial, Appellant moved to exciude all evidence regarding a penile 1’)lethysmograph3
(PPG) performeld at the request of the State’é expert, Emily Gottfried, Psy.D., who is employed
at the Medical University of Squth.’Carolina (MUSC) Sexual Behavior Clinic and Lab. During
the hearing, William P. Burke, Ph.D., was qualified as an expert in the field of assessment and
evaluation of sex offenders, and testified he performed evaluations on over 6,000 sex offenders,
and he used the PPG in approximately 4,000 of those evaluations. He testified at length aboilt the
history and efficacy of the PPG as a measure of sexual arousal, which has been the subject of
three major research pfoj ecté finding the PPG is the number one predicfor of.recidivism regarding

child molesters. Dr. Burke explained the PPG process, including the use of two stimulus sets,

both used in MUSC’s PPG lab, the Marshall set and the Real Child Voices set, which Dr. Burke
3



-~

-

created in his lab and is used in labs throughou)t the United States. D;. Burke testiﬁed a research
article regarding tlle validity of the Real Child Voices stimulus set was in the pger-review process,
but had not been published yet. (Trial Transcript [TT], pp. 122-176; Record on Appeal [R.], pp.
122-176). | |
| Dr.. Gottfriéd testified the Ste;tc; retained MUSC to conduct a full forensic e\/aluétion of
Appellant, and the PPG is part of the standard protocol for sex offender evaluations performed at
» MUSC. She“stated if any person beAingﬂ evaluated did not consent to the | PPG, the Attorney
" General’s Ofﬁce would be advised, and\the evaluation would not go forward and a repért prepared
until the issue was resolved, because MUSC tries to lae consistent in all its evaluations. (TT, pp.
214-242; R:, pp. 214-242).!
Appeldlant’s e>;pert, Marie Gehle, Psy.D., testified she is employed at the South Carolina
Department of Mental Health (DMH), and/conducts evaluations for DMH pursuant to the SVPA.

She testified she does not used the PPG because she believes it is unreliable even though it is

recognized in the American Psychiatric Association’s Diagnostic and Statistical Manual of.

Mental Disordérs, Fifth Edition (DSM-V) -as the most .widel/y used physiological tool in
evaluating sex offenders, and there is research indicating the PPG i§ reliable and valid. She stated
_there was no péerfreviewed research indicating the Real Child Voices stimulus set Dr. Burke
created is reliable. On cross-examination, Dr. Gehle testiﬁéél she had only watc‘iled the Real Child

Voices stimulus set one time, which was not during an actual PPG test, and acknowledged she

'Dr. Gottfried was not able to state how MUSC would proceed if the Attorney General’s

Office was unable to resolve the issue either by agreement with the person’s attorney or obtaining

a contempt order because the PPG issue was resolved, and the person ultimately cooperated with

the PPG in all the cases she had handled.
/
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~ had.never talked with Dr. Burke' or any‘one at MUSC about the stimulus sets or statistical
: measurements used by MUSC and Dr. Burke’s lab. (TT, pp. 183-213; R., p;;.183-213).

The circuit couft excluded the PPG evidence, based primarily on the lack of any peer-
reviewed articles regarding the Real Child Voices stimulus set. The court acknowledged Dr.
Burke’s testimony regarding a pending article, and s'tjated thé reliability of the stimulus set was
“almost there.”? (TT, pp. 284-292; R., pp. 284-292). |

Appellant also moved to ‘exclude any testimony regarding Appellant’s past criminal histor}-/ |
other than the three criminal sexuél conduct convictions, arguing the .prior offenses were

/

irrelevant because they were not se;(ual in nature, and allowing testimony about tilem would be
more p{ejudicial than probative. Dr. Gottfried testified Appellant’s entire criminal history was
4critica1 in at least two of the measures she used in the evaluation. Those mea;sur\es require
counting up thé/ number of charges and, convictioné, and goes to the person’s “criminal
versatility,” which factors in the different kinds of crimes committed as related to psychopathy or
future re-offending. She further testified Appellant had a priér domestic violence conviction,
which could be considered an offense involving violence. (TT, pp. 261-268;» R., pp. 261-268).
The court denied Appellant’s motion to exclude Dr. Gottfried’s testimony regarding his
prior non-sexual charges and convictions, finding sile used the infofmation in determining
Appellant’s risk to re-offend, and “the potential O/f a past helps you predict what would héppen in

the future.” The court further found the evidence was not being offered to pro'(ve Appellant’s guilt

or that he acted in conformity with those charges, but was only used in connection with Dr.’

2The PPG has been admitted as ev1dence in multiple jurisdictions, but the efficacy of the
circuit court’s ruling on the issue in this case is not before the appellate court.
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Gottfried’s opinion regarding his risk to re-offend. (TT, pp. 269-270, 321-324; R., pp. 269-270,

| 321-324),

~

Before the jury, Dr. Gottfried testified E}beut all the information she considered in
connection with her diagnosis of Appellant and her vopinion regarding his risk to re-offend,
including his criminal history, records relating specifically to his three sexual convictions, his
prison records, ‘the report from Dr. Gehle’s evaluation of Appellant',’. results of various tests
perforrﬂed during the MUSC evaluation, and an interyiew with Appellant. She testified Appellant
did not receive any sex offender treatment while he was incarcerated, which was important
bec_a};se Appellant has an illness for which he needed treatment, and if released, Appellant would
only be subject to limited monitoring until September 2018 (approximately six months). (TT, p[;.
308-320; R., pp. 308-320).

Dr. Gottfried testified it wae important to look at the person’s entire criminal history,
iﬁcluding charges as well as convictions, because some of the peychological measures she uses
factor in how mahy times the person has ‘been charged or convicted of previous crimes. In
addition, the different kinds of crimes committed showed “criminal versatility,” and a person
might be more of a risk to re-offend if they commit different types of crimes rather than one kind
of vcrime. She ‘fu'rther testified criminal history goes to the person"s general ability to fo'llow the
comniunity’s rules, as well as showing the length of the person’s probiematic behavior. (TT, pp.
321-322; R., pp. 321-322).

Specifically as to Appellant, Dr. Gottfried testified Appellant’s crifninal history included:
a 1979 grand larceny.charge with no disposition; 1985 driving under the inﬂuence, driving left of -
cenfer, and unlewful carrying of a pistol charges; a 1988 criminal domestic violence charge; a

1991 fraudulent check; a 1995 simple possession of marijuana charge; and the 2004 criminal



sexual conduct charges to which he pled guilfy in 2006. She stated the criminal domestic violence
charge could involve violent coéduct, and some research indicated domestic violence offenses
may be a risk to re-offend. (TT, pp. 324-325; R., pp. 324-325j.

Dr. Gottfried then testified regarding the underlying facts of Appellant’s three c¢riminal
N .

sexual conduct convictions, which showed Appellant molested the three prepubescent minors

over a total of sixteen yeérs. Even though Appellant pled guilty to the charges, he told Dr.
Gottfried he did ;10t' engage in any of the alleged conduct, and each victim ha'1d “trumped up” the
charges asa wa\}} to get back at him. (TT, pp. 327—339, State’s Exhibit 1, State’s Exhibit 2, State’s
Exhibit 3; R., pp. 327-339; 533, 535, 537).

Dr. Gottfried testified about the reason for, and the result bf-,’vario‘us psychological tests
she used in evaluating Appellant, and t};e results of the Static-99R, which is an'actuérial measure
of static risk factors to re-offend sexually when compared to other sex offenders who have been
convicted of a sexual offensg and are subsequently charged with another sexv offense. She also

testified about dynamic risk factors that are not accounted for in the Static 99-R, and stated she

found Appellanf has a sexual interest in children, which predisposes him to offend against

- . children, he offended over a sixteen year period, during which “he offended and then re-offended

and re-offended against another child.” In addition, Appellant had never réceived any treatment’

for his sexual disorder, which he did not believe he needed and did not intend to ~seek out, and he
had no reallistic plans t\(‘) prevent himself from re-offending, adamantly telling Dr.Gottfried he had
" a zero chance of re-offenc{ing on a scale of one to ten. (TT, pp. 339-357, R., Pp. 339;357).

Dr. Go’;tfried diagnosed Appellant with pedophilic disorder, nonexclusive type, attracted

to females, and a severe stimulant use disorder based on his previous powder cocaine and crack

cocaine use, in remission in a controlled environment (prison). She stated to a reasonable degree



cocaine use, in remission in a controlled environment (prison). She stated to a reasonable degree
of psychological certainty that Appe(llant’s pedophilic disorder affects his emotional or volitional
capacity such that he has the prdperisity to commit future sexually violent offenses. She testified

his propensity to commit such acts poses a menace to the health and safety of others, particularly

I

children, and based.-on his sixteen year record of offending against female children, he has serious

/

difficulty controlling his sexual behavior toward prepubescent female children, who would be at
) ' : ‘

risk if Appellant was released without treatment. (TT, pp. 358-360; R., pp. 358-360). '
Dr. Gottfried testified she reviewed Dr.-Gehle’s report, and noted Dr. Gehle also diagnosed
Appellant with pedophilic disorder and a stimulant use disorder, and she reached the same Static-

—

99R score as Dr. Gottried. She stated Dr. Gehle relied solely on Appellant’s low Static-99R score,
however, and did not consider othe; risk factors not accounted for by the Static-99R that r:nake
'Appellant dangerous and a risk to re-offend. (TT, pp. 36 1-394; R, pp. 361—394).

Dr. Gehle testified on Appéllant"s behalf, and was qualiﬁréd as an expert in forensic
psychology. She vstated she was appéinted by the court to evaluate Appellant éu}suant to the
SVPA, and as part of the evaluation, shezrc‘:viewed multiple pieces bf information and interviewed
Appellant for five hours and ten minutes. (TT, pp. 402-405; R., pp. 402-405).

Dr. Gehle agreed with Dr. Gottfried’s diagnoses of pedophilic disorder aﬁd subgtance abuse

: disbrder. She testified her pedophilic disorder diagnosis was based on Appellant’s criini_nal sexual
conduct coﬁ;/ictions, and his sexual conduct a;gainst children that lasted longer than the SIX mbnths
require-(‘i for a paraphilia diagnosis. (TT, pp. 407-408; R., pp. 407-408). \ |

As to Appellant’s risk to re-offend, Dr. ‘Gehle testified she used the Static;99R, had

Appellant complete the Minnesota Multiphasic Personality Inventory (MMPI), and considered

' Appellant’s dynamic risk factors. Appellant’s Static-99R score put him in the low risk to re-



y
the fact Appellant had never been convicted of a sexual offense and sentenced prior to the date
he pled guilty to thf: criminal sexual conduct charges in 2006 contributed to his low score because
he had not re-offended after a/previous coniliction and sentence. She further stated she rarely

-

recommends commitment of people with-a Static99-R score of four or lower. (TT, pp. 414-420;
R., pp. 414-420). ‘ | \

Dr. Géhle testified Appellant’s | dynamic risk factors included a history of sexual
preoccupation, a history of sexual preference for prepubescent chlildren, a lack of emotional
_ relationships\with adults, lifestyle impulsivity, an(,i some negative social influences. She further.
testified she did not rate Appellaﬁt’s lack of sex offender treatment as heavily as Dr. GOftfried did
because of mixed research regarding the effect of treatment on “low-risk guys.” She stated th\e-
other psychological tests used by Dr. Gottfiied were primarily unrelated to sexual re-offendir;g or
were controversial, and endorsed the Static99-R as leading to “more accurate” results’,.'_She opined
Appellant was not likely to re-offend and did th meet the criteria for commitment under the
SVPA. (TT, l\421-430; R., pp. ;121-430); _

On cross-examination, Dr. Gehle admitted Appellant’s Static-99R score was low in part
bepause he pled guilty to all three charges on one date, which collnted for one sentencing date on
- the Static-A99R, even though there were three different victims, three different offending
timeframes, an offending history spanning sixteen years, and his écb’re would be somewhat Hi gBér
if he had b\een éonvicted of each charge on different dates. She further acknowledged Appellant

denied committing any of the offenses even though he pled guilty, does not believe he has a

problem with his sexual behavior, and does not believe he needs sex offender treatment. (TT, pp.

431-447; R., pp. 431-447).



The jury found beyond a reasonabie doﬁbt that Appellant was a sexually violent predator

7

as defined by the SVPA, and the circuit court ordered his commitment to DMH for long term |
control, care and treatment. (TT, pp. 529-531, Order of Commitment filed February 28, 2018; R.,

N

Pp.529-531; 541). This appeal followed.
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STANDARD OF REVIEW

“‘The admission of evidence is within the discretion of the trial court and will not be

| .reversed absent an abuse of discretion.”” State v. Patterson, 425 S.C. 560, 823 S.E.2d 217, 221
(Ct. App. 2019) (quoting State v. Pagan, 369 S.C. 201, 631 S.I.E‘2d '262, 265 [2006]). ““An abuse
of discretion occurs when the conclusions of the trial court either lack evidentiary support or are
controlled bS’/ an error of law.”” /d. “An appeilaté court may only disturb a ruling admitting or

excluding evidence upon a showing of a manifest abuse of discretion accompanied by probable

prejudice.” State v. Jackson, 384 S.C. 29,681 S.E.2d 17, 19 (Ct. App. 2009).

/
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ARGUMENT

)l

The circuit court properly exercised its discretion in admitting expert
~ testimony about Appellant’s prior non-sexual charges and convictions because
the very limited testimony was offered as part of the basis for the expert’s
opinion regarding Appellant’s risk to re-offend and its probative value
outweighed any prejudice to Appellant; however, if there was error in
admitting the testimony, it was harmless beyond a reasonable doubt.
(Appellant’s Issues I and II).
Appellant contends the circuit court erred in admitting Dr. Gottfried’s testimony regarding
“ his prior charges and convictions because the charges were not sexual in nature, did not result in-a
conviction, were not proved by clear and convincing evidence (Appellant’s Issue I), and the
probative value did\not outweigh the danger of unfair prejudice (Appellant’s Issue II). Appellant’s '
contentions ignore Dr. Gottfried’s explanation of why the prior offenses were important to her
evaluation of Appellant’s risk to re-offend, and how she used them in reaching her ultimate
opinioh.

The- admissibility of an expert's testimony is a matter within the circuit court's sound

discretion. State v. Harris, 318 S.C. 178, 456 S.E.2d 433, 435 (Ct.”App. 1995). Otherwise
inadmissible evidence may be received for the limited purpose of informing the jury of the basis

for an expert’s opinion. Jones v. Doe, 372 S.C. 53, 640 S.E.2d 514, 519 (Ct. App. 2006) (an expert

may testify to evidence inadmissible under the hearsay rule, but allowing the evidence to be
received for this purpose does not mean it is admitted for i?s truth, and it is received only for the
limited purpose of informing the jur‘y of t(hé basis for the expert's opinion); Halbersberg v Bérry,.
302 S.C. 97,394 S.E2d 7, 11 (Ct. App. 1990) (an'expeft witness may state an opinion based on
facts not within her ﬁrsthaﬁd knowledge).

Pursuant to Rules 703 and 705, SCRE, an expeﬁ may testify about the. facts or data upon

which he or she bases an opinion, which need not be admissible as evidence if they are of a “type

reason;clbly relied upon by experts in tﬁe particular field.” Rule, 703, SCRE; Rule 705, SCRE; see

12



also State v. Slocumb, 336 S.C. 619, 521 S.E.2d 507, 518 (Ct. App. 1999) (same). The “‘[f]acts,

data or opinions reasonably relied upon under Rule 703 may be disclosed to the jury on either
direct or cross-examination to assist the jury in evaluating the expert's opinion by considering its

bases.”” Slocumb, 527 S.E.2d at 518 (quoting 2 Michael H. Graham, Handbook of Federal

Evidence § 703.1, at 110 [4th ed. 1996]). ““This is true even if the facts, data or opinions have not
themselves been admitted and thus may not be considered for their truth.”” Id.

A.Other Bad Acts A

Appellant argues the circuit court erred because the -Stzz'te failed to prove the ‘1979 graﬁd
_ larceny and 1991 fraudulent check charges, which were ultimately nolle prossed, by clear and
convincing evidence. Appellant’s argument ignores the ultimate purpose of Dr. Gottfried’s véry
limited teétimony regarding those offe.nses'. |

) Rule 402, SCRE,.provides_, that “[a]ll relevant evidence is édmissible, except as otherwise
provided by the Co;lstitution on the United States, the Constitution of the State of South Carolina,
sfa;tutcs, these mfes, or by other rules promulgated by the §upreme Court of South Carolina.”,
- Evidence is relevant if it tends to establish, or to make more or less probable,' some matter in issue

upon which it directly or’indirectly bears. Rule 401, SCRE; Judy v. Judy, 384 S.C. 634, 682 S.E.2d

836, 839 (Ct. App. 2009) (citing Crowley v. Spivey, 285 S.C. 397,.329 S.E.2d 774, 782 [Ct. App.

1985]}. Relevancy determinations are within the trial court's discrétion. Judy, 682 S.E.2d at 839.

99

“A “‘person's dangerous propensities are the focus of the SVP Act,”” and consideration of
““Ip]ast criminal hisfory is therefore directly relevant to establishing 44-48-30(1)(a),”” which in

turn bears directly on whether one suffers from a mental abnormality under section 44-48-

30(1)(b).” Care & Treatment of Ettel, 377 S.C. 558, 660 S.E.2d 285, 287 (Ct. App. 2008) (quoting

13



‘

In re Corley, 353 S.C. 202, 577 S.E.2d 451, 453 [20'03])13 These offenses can include both

convictions and offenses not resulting in convictions if they are relevant to the determination of:

whether a person is a sexually violent predator. Id. (citing White v. State, 375 S.C. 1, 649 S.E.2d

172, 1‘76 [Ct. App. 2007]) [past convictions and prior offenses not resulting in convictions are
relevant to whether a pefson is a sexually violent predator and are adrnis.sible in a SVP case]).
There is no dispute trhe pripr charges listed by Dr.. Gottfried were included on Appellant’s
crin&inal history report, Appellant’s guilt as to-those charges was never at issue, and the State did
not use the prior offenses as character evidence to arg/ﬁe Appellant act'ed/ in conformity with those
prior charges when commitﬁng his séxual offenses. ‘Rather, the testimony was offered merely to
. show fhe jury all the facts Dr. Gottfried considered in reaching her opinion regardi'ng Appelrlant’s

risk to re-offend.

—B. Probative Value/Unfair Prejudice

Appellant also contends the circuit court erred in admitting Dr. Gottfried’s testimony
regarding all of Appellant’s prior offenses because it was unfairly prejudicial.” Relevant evidence
must be excluded if its probative value is substantially outweighed by the danger of unfair

prejudicé. ‘Rule 403, SCRE; State v. Wiles, 383 S.C. 151, 679 S.E.2d 172, 176 (2009); Patterson,

823 S.E.2d at 233 (same); Judy, 682 S.E.2d at 839 (citing State v. Aleksey, 343 S.C. 20, 35, 538

S.E.2d 248, 256.[2000])(same). Determination of evidence’s prejudicial effect must be based on

I

the entirej record, and will generally turh on the facts of each case. State v. Cartwright, 425 S.C.

N

3Appellant attempts to limit the Ettel rationale to prior sexual offenses only, but the
rationale is not so limited. The prior offenses at issue in Ettel included a murder conviction, and
the expert considered the murder in reaching an opinion regarding Ettel’s risk to re-offend
violently. 600 S.E.2d at 288 (“the murder conviction was relevant due to the crime's level of
violence,” and the expert testified it went to Ettel’s propensity to re-offend even if it was not a
sexual crime). )

Y
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81, 819 S.E.2d 756, 761 (2018). “‘Evidence is unfairly prejudicial if it has an undue tendency to

suggest a decision on an improper basis, such as an emotional one.”” Id. (quoting State v. Wilson, -
345 S.C. 1, 545 S.E.2d 827, 830 [2001]). - |
In this.case, ‘th.e circuit court foﬁnd the probative yalue of- Dr. Gottfried’s testimony
regarding all of Appellant’s prior charges, including the 1979 grand iarceny and the 1991
fraudulent check nolle prossed charges, outweighed any prejudice to Appellant. -(TT, pp. 323-324;
R., pp. 323-324). The testimony was directly relevant to éxplain a c.ritical component (risk 'té re-
offend)‘of Dr. Gottfried’s evaluation and opinion. See Patterson, 823 S.E.2d at 233 (feference to
a DNA database was relevant and highly probative because it explained a éritical step in the
investigation). The brobatiize value of the evidence was e;pecially substantial because the jury
had to compare Dr. Gottfried’s evaluation considerations and _opinién regarding Appéllant’s ability
~ to control his behavior and risk to re-offend, with Dr. Gehle’s reliance on the Static-99R as the
sole basis for her opinion on that issue.* o f
| Further, Dr. Gottfried’\s te>stimony listing Appellant’s prior offenses ‘was very limited
(fifteen lines out of eighty-six transcript pages), and the State only briefly mentioned research
linking domestic violence to reoffending when cross-exgminiﬁg Dr. Gehle, and in closing
argument. (TT, pp. 324-325, 431-447, _496-505? R.,‘pp. 324-325, 431:447, 496-505). Théreforé,
any prejudice to Appellant was minimal, while the proiaative,value was significant. See Pattérson,

823 S.E.2d at 233 (prejudice from reference to DNA database was minimal because the jury was

presented with only limited information regarding the DNA database search).

“The Static-99R is only as good as the data it considers, which is limited to sex offenders
who were caught re-offending. Since the vast majority of sex offenses are never reported, and
therefore, would not be considered in the Static-99R data for comparison purposes, the Static-99R
estimates of risk are inherently understated. See TT, pp. 432-433; R., pp. 432-433 (Ge-hle
agreeing many sexual offenses are not reported).

B, 15



C. Harmless Error

Evép if it was error to admit Dr. Go_tt\fried’s limited testimony regarding A;/)pellant’s prior
criminal offenses, it was harrr\lless bgyohd any reasonable doubt. A harmless error analysis is
contextual and speéiﬁc to the circumstances of the case, and a verdict §hould not be reversed when
a review of the entire record establishes thé error is harmleés beyond a reasonable df)ubt\. State v.
Brown, 424 S.C. 479, 818 S.E.2d 735, 743 (2018).

A review of the -entire record in this case reveals Appellant pled guilty to molesting three
prepubescent female childrenl 0\}er a sixteer& year period, but then denied his guilt of all the
allegations when interviewed by both Dr. Gott'fried and Dr. Gehle, instead claiming the children
conspired to set him up. He sought no se); offender'treatment while incarcerated, and told the two
experts he did not need treatment because he had no sexual behavior problems. Both experts
diagnosed Appellant with pedophilic‘dis"order, and found he was sexually preoccupied with
prepubescent females. Thus, the only issue in dispute was whether Appellant was likely to commit
- acts of sexual violence if ﬁot cbriﬁned for treatment. | |

Even though he admitted to “fondling” the.childrsn when he testified- at trial, Appellant
stated he only pled guilty because his attorney recommended it to avoid a potential twenty-five

4

| year sentence. He also testiﬁéd he thought some sex offender treatment would be.required ddriﬁg
the six rr;énths he would be under supervision, but he did not know the name of the treatment
progrérn, or who would be providing the treatment, details he “guessed” would Be provided b}; the -
probation officer when he was released. He stated he would participate in treatr;lef;t if required,

and thought he “probably” would learn sométhing. (TT, pp. 460-477; R., pp. 460-477). In short,

Appellant has no insight into his pedophilic disorder, displayed little empathy for his victims, and

~
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has no plan in place to avoid ré-offending if released into the community, instead he simply says

¢
(

his risk to re-offend is zéfo. \

The wealth of evidence presented to the jury established Appellant was convicted of three
sexually violent crimes against prepubesée.nt children, he has the mental abnormality of pedophilic
disorder about which he has no insight, he has never received, and does not believe he needs, any,
treatment for that disorder, and he has no realistic plans to avoid re-offend beyond simply saying\
he will not re-offend. In light of the undisputed evidence regarding his long history of ‘sexual
offenses against prepubescent females and hi.s lack of insight and treatment, it is highly unlikely
the jury’s verdict was swayed by the very limited testimony regarding. Appellant’s non-sexual

~

criminal history. Therefore, if it was error to admit that evidence, and the State submits it was not,

i

the error was harmless beyond a reasonable doubt.
The record amply supports the circuit court’s evidentiary ruling and the jury’s'verdict.
Accordingly, the jury verdict ﬁnding Appellant is a sexually violent predator, and his commitment

~

for long term control, care and treatment under the SVPA, should be affirmed:

\
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CONCLUSION

Based on theAforego_ing, the State respectfully submits the jury verdict and judgment of the
circuit court should be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

DEBORAH R.J. SHUPE
Senior Assistant Deputy Attorney General
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